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THE  MASTER  OF  THE  ROLLS, 


AND  THE 


VICE-CHANCELLORS. 


HOAKE  V.  WILSON.  M.  ii. 

1867 


Suit  hy  Capyhdd  Tenant — Order  for  production  of  Documents — Customary 

Fees  of  Steward  of  Manor,  Mardi  14. 

A  copybold  tenant,  in  a  suit  against  the  lord  of  the  manor,  is  entitled  to 
the  usual  order  for  tlie  production  of  documents,  including  the  court  rolls, 
^without  payment  to  the  steward  of  the  customary  fees. 

JjN  tliis  salty  which  was  instituted  bj  the  copyhold  tenants  of  the 
maiior  of  JSampstead,  against  Sir  T.  M,  Wilson,  the  lord  of  the 
manor,  an  order  had  been  obtained,  on  the. application  of  the 
Plaintiffs,  that  the  Defendant  should  produce  at  the  office  of  his 
solicitor,  who  was  steward  of  the  manor,  such  documents  as  were  in 
his  possession,  which  the  Plaintiffs  were  to  be  at  liberty  to  inspect, 
and  peruse,  and  to  make  copies  of  the  same. 

The  documents  to  which  the  order  related  consisted  of  court 

» 

loUfl,  and  other  deeds  and  papers  relating  to  the  manor. 

The  Defendant  now  applied  to  the  Court,  on  an  adjourned 
sanimons,  that  the  order  might  be  varied  by  adding  the  words, 
'^  after  payment  to  the  steward  of  the  manor  of  Eampstead  of  his 
cuatomary  fees/' 

Ur.  Sdiffifn,  Q*C.,  and  Mr.  Uddis,  in  support  of  the  application : — 

The  steward,  as  custodian  of  the  com*t  rolls  for  the  benefit  of  all 
ToL.  IV.  B  2 


EQUITY  CASES.  [L.  R. 

M.  B.       the  copyhold  tenants  as  well  as  the  lord,  is  entitled  to  his  customary 

18G7       fees  when  any  tenant  desires  to  inspect  them.   He  cannot  be  debarred 

HoABE      of  this  right  because  a  copyhold  tenant  is  Plaintiff  in  a  suit,  and 

WiMON      takes  out  a  summons  for  their  production.   In  Warrtner  v.  CHIes  (I), 

in  an  action  of  ejectment  by  the  tenant  of  one  of  the  Londan 

markets,  the  boundaries  of  which  had  been  set  out  by  the  City  after 
the  fire  of  London^  the  Plaintiff  moved  for  liberty  to  inspect  the 
books  and  take  copies,  which  was  granted,  and  "the  Court  com- 
pared it  to  a  case  of  court  rolls,  which  were  not  considered  as  the 
evidence  of  the  lord,  but  in  the  nature  of  public  books,  for  the 
benefit  of  the  tenant  as  well  as  the  lord." 

These,  therefore,  are  qtuisi  public  documents,  and,  though  the 
right  of  the  Plaintiff  to  inspect  them  is  not  disputed,  yet  the 
steward  is  fairly  entitled  to  his  customary  fees,  as  a  quantum 
meruit^  for  the  care  he  takes  of  them,  for  if  they  were  lost  or 
tampered  with  he  would  be  responsible,  not  only  to  the  lord,  but 
to  those  tenants  whose  titles  depend  upon  them.  At  common  law 
a  mandamus  to  compel  the  lord  to  produce  the  documents  would 
only  issue  on  an  affidavit  that  a  proper  application  had  been  made 
and  refused.  We  submit,  therefore,  that,  as  the  tenants  could,  on 
payment  of  the  fees,  inspect  the  documents  without  the  order  of 
this  Court,  the  Court  will  not,  because  this  suit  has  been  instituted, 
deprive  the  steward  of  his  fees. 

Mr.  Joshua  WiUiams,  Q.C.,  and  Mr.  Speed,  for  the  Plaintiffs,  were 
not  called  upon. 

LOBD  BOMILLY,  M.B. : — 

This  is  a  novel  point.  There  have  been  many  suits  about 
customs  of  manors,  and  many  orders  made  for  the  production  of 
documents  of  manors,  or  for  an  inspection  of  them.  But,  unques- 
tionably, I  never  heard  before  that>  under  an  order  of  the  Court, 
the  steward  could  decline  to  produce  them  unless  the  fees  for 
inspection  were  paid.  Before  a  suit  is  instituted  a  copyholder 
may  inspect  documents  upon  paying  the  usual  fees,  and  all  that 
the  case  which  has  been  cited  by  Mr.  Selwyn  establishes  is  this, 
that  if  the  motion  had  been  resisted,  the  order  would  have  been 

(1)  Str.  954. 
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made  in  invitum,  for  they  are  documents  which  the  Plaintiff  has  m,  R. 

a  right  to  inspect,  and  to  have  produced  in  the  cause,  in  the  ise? 

ordinary  mode  in  which  every  Plaintiff  is  entitled  to  inspect  docu-  hoIm 

ments  in  the  hands  of  a  Defendant,  in  which  he  has  a  common  «^  ^* 

inteiest  with  the  Defendant,    Therefore  I  must  refuse  the  appli-  — ' 
cation  with  costs. 

Solicitor  for  the  Plaintiffs :  Mr.  P.  H.  Lawrence. 
Solicitor  for  the  Defendant :  Mr.  Alfred  Clark. 


ANGLO-DANUBIAN  COMPANY  v.  EOGERSON.  M.  a 

IS6T 
Practice — Jurudiction — Election  "between  Suit  and  Action — Bamagea^^  ,^,y^ 

21  <fe  22  Vict.  c.  27.  AprU  16. 18. 

A.  filed  a  bill  against  B,  for  the  cancellation  of  bills  of  ezcbaoge,  drawn 
by  B,  and  accepted  by  A,  in  part  perfonnanoe  of  a  contract^  of  which  B, 
failed  to  perform  his  part,  and  for  an  injunction  to  restrain  B»  from  parting 
with  or  sning  on  the  bills;  and,  pending  the  suit^  A,  commenced  an  action 
against  B,  for  danmges  for  breach  of  the  contract  :— 

EMf  that  the  suit  and  action  were  not  for  the  same  matter,  and  an  order 
to  elect  obtained  by  B,  was  discharged. 

Lord  Cairns*  Act  (21  &  22  Vict  c.  27)  does  not  diminish  the  rights  of 
suitors ;  therefore  a  Plaintiff  in  equity,  who  would  before  the  Act  have  been 
sUowed  at  the  same  time  to  sue  the  Defendant  at  law  for  damages,  may  still 
do  so,  although  he  might,  under  the  Act,  pray  for  and  obtain  damages  in  the 
salt 

iHTS  was  a  motion,  on  behalf  of  the  Plaintiffs,  to  discharge  an 
order,  obtained  by  the  Defendant  Bofferson,  requiring  the  Plaintiffs 
to  elect  between  proceeding  at  law  and  in  equity. 

The  bill,  which  was  filed  in  November,  1863,  alleged  that  an 
agreement  was  made  on  the  2nd  of  June,  1863,  between  the  Plain- 
ti&,  the- Anfflo-Danubian  Steam  Navigation  and  CdUiery  Company^ 
Limiied,  and  the  Defendants  Bogerson  and  Scott^  trading  in  partner- 
ship under  the  name  of  John  Rogerson  ^  Co.,  for  the  sale  by  the  De- 
fendants to  the  Plaintiffs,  for  £7500,  of  two  ships,  to  be  dispatched 
innnediately  and  to  be  delivered  to  the  Plaintiffs  on  the  Danube, 
the  purchase-money  to  be  paid  as  follows : — £2000  to  be  paid  to 
Bogemn  on  his  taking  and  paying  up  200  £10  shares  in  the  Plain* 

B2.  2 
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tiffs'  company,  and  the  lemaining  £5500  by  the  Plaintifis'  acoep^ 
ances,  and  the  payment  of  such  acceptances  to  be  secured  by  a 
mortgage  of  the  ships  and  a  mortg^e  of  the  future  calls  on  the 
shareholders ;  that,  on  the  6th  of  June,  1863,  the  200  shares  were 
allotted  to  Boffersan,  and,  at  the  same  time,  a  cheque  for  £2000, 
drawn  by  Bogerson  in  the  name  of  the  Defendants  in  fSftvour  of 
the  Plaintiffs,  was  given  to  the  Plaintiffs,  and  a  cheque  for  £2000, 
drawn  by  the  Plaintiffs  in  favour  of  the  Defendants,  was  given 
to  Bofferson,  both  of  which  cheques  were  duly  paid ;  that  seven 
bills  of  exchange,  for  sums  amounting  to  £5500,  were  drawn  by 
Bogerson  upon  the  Plaintiff  and  accepted  by  them;  that  the 
Defendants  failed  to  deliver  the  ships  according  to  the  agreement, 
but  had  nevertheless  sued  and  recovered  judgment  against  the 
Plaintiffs  on  some  of  the  bills ;  and  it  prayed  (1.)  that  the  bills 
might  be  delivered  up  and  cancelled,  and  that  the  judgments 
might  be  set  aside,  or  that  satisfaction  might  be  entered  up  upon 
them ;  (2.)  that  the  Defendants  might  be  restrained  from  nego- 
tiating, or  parting  with,  or  suing  upon,  the  bills,  or  enforcing  the 
judgments ;  (3.)  that  the  Defendants  might  repay  to  the  Plaintiffs 
the  £2000  paid  to  ttiem  on  the  6th  of  June,  1863 ;  and  (4.)  that 
damages  might  be  assessed  by  the  Court  and  paid  by  the  Defen- 
dants in  respect  of  the  non-delivery  of  the  ships. 

The  Defendants  filed  separate  answers  in  May,  1865,  Bo'gerson 
denying  the  alleged  breach  of  contract,  and  Scott  repudiating  the 
contract,  as  made  without  his  knowledge  or  authority. 

In  March,  1867,  the  Plaintiffs  amended  the  bill  by  striking  out 
the  prayer  for  damages,  and  immediately  afterwards  commenced 
an  action  against  the  Defendants  for  damages  in  respect  of  their 
breach  of  contract  by  non-delivery  of  the  ships. 

The  Defendant  Bogersan  thereupon  obtained  ex  parte  the  com- 
mon order  to  elect,  upon  the  allegation  that  the  Plainti£b  were 
prosecuting  him  at  law  and  in  equity  for  the  same  matter. 

Mr.  Southgaley  Q.C.  (Mr.  Lococh  Webb  with  him),  for  the  Plain- 
tiffs:— 

The  action  and  the  suit,  though  arising  ftom  the  same  trans- 
action, are  for  distinct  and  different  objects.  The  Plaintifis  are 
entitled  to  be  relieved  from  their  legal  liability  upon  the  biUs  of 
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exchange  accepted  by  them  as  the  consideration  for  a  contract, 
whidi  the  Defendants  haye  failed  to  perform^  and  which  cannot 
now  be  performed,  and  thej  aie  also  entitled  to  damages  for  the  loss 
d  a  yalnable  contract  The  former  relief  they  can  obtain  only  in 
equity,  the  latter  only  at  law.  In  Fenninffs  y.  JSumphery  (1),  where 
a  Plaintiff  was  suing  for  specific  performance  of  part  of  a  contract^ 
he  was  allowed  at  the  same  time  to  sae  the  Defendant  at  law  for 
damages  for  the  breach  of  another  part  of  the  contract,  of  which  this 
Coart  conld  not  enforce  specific  performance.  It  will  be  said  that 
the  Plaintiffs  might  haye  got  damages  in  this  Court  under  Lord 
Cairns'  Aet  (21  &  22  Yict.  c  27) ;  but  it  is,  to  say  the  least, 
doubtful  whether  that  Act  applies  to  this  case»  in  which  damages 
are  sought,  not  in  respect  of  the  wrongful  act  against  which  the 
iojunction  is  asked,  but  in  respect  of  the  breach  of  a  contract 
which  cannot  be  specifically  performed  And,  assuming  the  Act 
to  apply,  it  was  intended  to  enlarge,  not  to  diminish,  the  remedies 
of  suitors,  and  the  Plaintiffs  axe  entitled  to  obtain  relief  at  law 
upon  a  distinct,  though  collateral,  matter  without  forfeiting  their 
right  to  relief  in  this  suit 
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Mr.  Selwtfn,  Q.C.,  and  Mr.  Marten,  for  the  Defendant : — 

The  action  and  the  suit,  although  seeking  for  different  relief,  are 
really  for  the  same  matter  and  depend  upon  the  same  question. 
If  the  contract  has  been  broken,  the  Plaintiffs  are  entitled  to  in- 
junction and  damages ;  if  it  has  not,  they  are  entitled  to  neither 
relied  In  fact,  the  declaration  in  the  action  is  a  neat  abridgment 
of  the  bill  in  this  suit  In  such  a  case,  eyen  before  Lord  Cairns* 
Ad,  this  Court,  haying  once  obtained  jurisdiction,  would  not  haye 
allowed  either  party  to  raise  the  same  question  at  law,  but  would 
haye  compelled  them  to  submit  their  legal  rights  to  the  control  of 
this  Court :  Phelps  v.  Proihero  (2) ;  Brenan  y.  Preston  (3) ;  and 
would,  if  necessary,  haye  giyen  damages:  Phelps  y.  Proihero; 
LSlie  y.  Legfh  (4) ;  Oedye  y.  Duhe  of  Montrose  (5).  In  Fennings 
"v-Eumphery,  the  action  and  suit  related  to  two  distinct  parts 
of  the  contract    It  is  clear  that  under  Lord  Cairns*  Act  this  Court 

(1)  4  Eeav.  1.  (3)  10  Hare,  331. 

(2)  7D.1S.&  G.  722, 734.  (4)  3  De  G.  &  J.  204. 

(d)  26  Beay.  45. 
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can  give  the  Plaintiffs  the  relief  they  are  seeking  at  law,  this 
bemg  a  case  in  which  the  Court  has  jurisdiction  to  grant  an  in- 
junction i^ainst  a  wrongful  act,  and  the  Court  will  not  allow  them 
to  have  the  same  question  tried  simultaneously  in  both  Courts.  If 
at  the  hearing  of  the  cause  the  Court  should  think  that  the  question 
of  damages  can  be  more  conveniently  tried  at  law,  it  can  so  direct. 

Mr.  Sotithgate,  in  reply : — 

There  is  no  reason  why  a  Plaintiff  should  not  obtain  distinct 
relief  at  law  and  ui  equity  on  account  of  the  same  transaction ; 
thus  a  mortgagee  may  sue  the  mortgagor  at  law  upon  his  covenant, 
and  at  the  same  time  file  a  bill  for  foreclosure.  The  cases  cited 
on  the  other  side  only  shew  that  a  Plaintiff  cannot  obtain  specific 
performance  of  an  agreement,  and  at  the  same  time  get  damages 
at  law  for  the  breach  of  the  same  agreement.  If  the  Plaintiffs  are 
not  to  be  allowed  to  proceed  at  law  until  after  the  hearing,  they 
may  be  barred  by  the  Statute  of  Lttnitaiuma. 


April  18.    LoBD  KomiUiT,  M.R : — 

In  this  case  a  question  arises,  which  I  think  is  one  of  consider- 
able importance.  This  is  a  bill  filed  for  the  purpose  of  asking 
that  certain  bills  of  exchange  may  be  delivered  up  to  the 
Plaintiffs,  and  that  the  holders  of  the  bills  may  be  restrained 
by  the  injunction  of  the  Court  from  negotiating  or  parting  with 
them,  or  suing  upon  them,  and  also  that  the  Defendants  may  be 
reqxdred  to  repay  a  sum  of  £2000  paid  to  them  at  a  particular 
time,  and  also  that  they  shall  pay  the  costs  of  the  suit.  That  is 
the  whole  bill,  as  it  now  stands.  The  bill  origioally  prayed  oomr 
pensation  in  the  shape  of  damages  for  the  breach  of  the  contract 
entered  into  between  the  Plaintiffs  and  the  Defendants ;  that  has 
been  struck  out  by  amendment,  and  now  the  bill  only  prays  that 
which  I  have  stated.  The  Plaintiffs  have  commenced  an  action  at 
law  against  the  Defendants  for  damages  for  breach  of  the  con- 
tract. The  Defendant  Bogerson  has  obtained  the  usual  order  for 
the  Plaintiffs  to  elect  whether  they  will  proceed  at  law  or  in 
equity,  and  this  is  a  motion  to  discharge  that  order. 
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Now,  I  have  read  the  bill  and  the  declaration^  and  the  declara- 
tion, as  it  is  yerj  truly  aaid,  is  a  very  neat  abstract  of  the  contents 
of  the  bill ;  but  it  really  is  for  a  totally  different  object ;  it  is  for 
the  recovery  of  damages,  which  are  not  to  be  obtained,  and  which, 
as  the  bill  stands^  cannot  be  obtained  by  the  suit  in  equity ;  the 
action  is  to  recover  damages  in  respect  of  the  breach  of  the  con- 
tract^ and  the  declaration  says  nothing  about  the  bills  of  exchange, 
or  the  delivery  up  of  any  bills  of  exchange,  or  the  like. 

I  will  first  consider  how  the  question  stands  apart  from  Lard 
Cairns^  Ad,  which  gives  to  this  Court  the  power  to  award  damages 
in  certain  cases. 

The  only  question  is,  whether  the  objects  of  the  suit  and  the 
action  are  identically  the  same.  I  have  stated  already  that  the 
objects  really  are  different ;  it  is  true  that  where  the  objects  are 
so  &r  the  same,  that  what  is  sued  for  in  this  Court  brings  with  it, 
as  a  necessary  consequence,  that  which  is  sought  to  be  recovered 
by  the  action,  although  they  are  not  technically  the  same,  the 
Coifft  will  treat  them  as  identical ;  but  here  they  appear  to  me  to 
be  perfectly  distinct. 

A.  enters  into  a  contract  with  B,,  in  consideration  of  the  per- 
formance of  which  by  £.,  A.  gives  B.  a  bill  of  exchange ;  B.  does 
not  perform  his  contract,  and  he  sues  A.  upon  the  bill  of  exchange, 
in  addition  to  which  A.  loses  a  considerable  sum  of  money  by 
reason  of  the  non-performance  of  the  contract.  A.  comes  to  this 
Court  and  files  his  bill,  and  says,  "  This  is  a  fraud ;  you  are  suing 
me  upon  a  bill  of  exchange  which  was  given  in  consideration  of  a 
contract  which  you  have  not  performed,  and  which  I  cannot  com- 
pel you  to  perform,  because  it  is  too  late,  and  the  thing  cannot 
now  be  done :  you  must  not  sue  me  upon  this  bill  of  exchange, 
but  you  must  give  it  up  to  be  cancelled ; "  and  he  gets  a  decree 
accordingly.  But  this  Court  cannot  give  A.  any  relief  for  the 
loss  snstained  by  reason  of  the  non-performance  of  the  contract, 
and  thereupon  he  sues  J?,  at  law  for  damages  for  the  injury  oc- 
casioned by  the  non-performance  of  the  contract.  That  is  not 
asked  by  the  bill  in  equity,  and  it  cannot  be  given  in  equity, 
except  under  Lord  Cairns*  Act  It  is  a  totally  distinct  proceeding, 
it  is  a  proceeding  simply  for  damages  for  breach  of  the  contract,  the 
specific  performance  of  which  cannot  be  obtained. 
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Kow,  what  difference  does  Irord  Caiim£  Ad  make  ?    I  am  quite 
satisfied  that  TjfyrdL  Cairns'  Ad  was  not  intended  to  limit  the  powers 
and  rights  of  suitors.    The  object  of  it  was  to  extend  them,  and 
there  was  no  intention  by  Lord  Cairns'  Act  either  to  make  it  com- 
pulsory upon  this  Court  to  give  damages  in  all  cases  where  there 
was  a  suit  in  equity  and  damages  might  be  obtained  in  a  Court  of 
law,  or  to  abridge  the  jurisdiction  of  the  Court  of  Chancery,  or  take 
away  the  rights  which  suitors  previously  enjoyed.    The  case  of 
Fenninffs  v.  Humphery  (1)  appears  to  me  to  be  distinctly  in  point 
upon  this  subject.    It  appears  to  me  to  be  reasonable  and  pro- 
per, and  an  observation  of  Mr.  Southffole  struck  me  as  being  very 
forcible,  when  he  said  that  the  litigation  in  the  Court  of  Chancery 
might  be  prolonged  for  a  long  time,  and  the  Statute  of  Limitaiions 
might  run,  and  that  when  the  Court  at  the  end  might  say,  **  Now 
you  may  proceed  and  bring  your  action  for  damages,"  the  whole 
six  years  might  have  elapsed.    Unquestionably  that  would  have 
been  the  result^  if  the  suit  had  been  instituted  in  the  time  of  Lord 
Eldon,  when  Lord  Cairns'  Act  did  not  exists  and  when  causes  were 
usually  four  or  five  years  before  they  came  to  be  heard  after  they 
were  set  down.    Of  course  that  cannot  alter  the  law  upon  the 
subject,  but  it  shews  very  clearly  that  the  statute  cannot  mean,  in 
a  case  of  this  description,  to  prevent  a  Plaintiff  from  proceeding 
at  law  to  recover  damages  which  he  does  not  ask  the  Court  of 
Equity  to  give  him,  which  he  cannot  be  compelled  to  ask  to  be 
ascertained  and  paid  in  a  suit  in  equity,  and  which  are  in  no  way 
dependent  on  the  result  of  the  suit  in  equity,  as  they  would  be  if 
the  suit  were  one  for  the  specific  performance  of  a  contract.    I 
am  of  opinion  that  the  order  calling  upon  the  Plaintiff  to  elect 
must  be  discharged.    The  costs  will  follow  the  event. 

Solicitor  for  the  Plaintiffs :  Mr.  Devonshire. 
Solicitor  for  the  Defendant :  Mr.  Crovdy. 

(1)  4  Beav.  1. 
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In  re  NATIONAL  SAVINGS  BANK  ASSOCIATION,  M.  R. 

1867 
HEBB'S  CASE. 

CoiUraet — CcTnpany — Shareholder — Acceptance  of  Shares — Allotment — Appli^ 

cation  withdraton  bffore  notice  of  Allotment, 

A  proposed  contract  is  not  binding  on  the  party  who  proposes  it  until  its 
acceptance  by  the  other  party  has  been  communicated  to  him  or  his  agent 

H.  applied  in  writing  for  ten  shares  in  a  company,  and  the  directors 
allotted  to  him  ten  shares ;  after  the  allotment^  but  before  it  was  com- 
municated to  ff^  he  withdrew  his  application : — 

Eddj  that  he  did  not  agree  to  accept  the  shares* 

iHIS  \ras  an  application  by  Henry  Kirke  Hebb  that  his  name 
might  be  removed  from  the  list  of  contributories  of  the  National 
Savings  Bank  AssodaJtion^  a  company  formed  under  the  JoiM  Stock 
Compmies  Act,  1856,  and  now  being  wound  up  under  the  Cotii'- 
fames  Act,  1862. 

On  the  28th  of  August,  1857,  Hebb  signed  and  gave  to  the  agent 
of  the  company  at  Lincoln  an  application  for  ten  shares  in  a 
&rm  provided  by  the  company,  and  at  the  same  time  paid  to  the 
agent  a  deposit  of  5s.  per  share,  for  which  the  agent  gave  him  a 
receipt^  with  a  memorandum  that  a  duly  authorized  receipt  would 
be  forwarded  from  the  head  office  within  eight  days. 

On  the  4th  of  September,  1857,  the  directors  allotted  ten  shares 
to  EM,  and  entered  his  name  in  the  allotment  book,  and  on  the 
same  day  sent  to  their  agent  at  Lincoln  the  letter  of  allotment 
with  a  receipt  for  the  deposit  signed  by  two  directors,  but  the  agent 
did  not  deliver  the  letter  and  receipt  to  Heth  until  the  9th  of 
September.  In  the  meantime,  on  the  8th  of  September,  HM 
wrote  a  letter  to  the  directors,  withdrawing  his  application,  and 
guesting  the  return  of  the  deposit 

On  the  26th  of  August^  1858,  Hebb  having  insisted  upon  repu- 
diating the  allotment  and  threatened  to  sue  the  company  for  the 
deposit,  the  directors  repaid  him  the  deposit.  The  allotment  was 
iK)t  formally  cancelled,  and  EdVs  name  remained  on  the  register 
of  shareholders^  but  he  had  no  further  communication  from  the 
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U.  n.      company  nntil  June,  1866,  when  the  company  was  ordered  to  be 
)8C7       womid  up. 


Henn*a 


Mr.  De  CkXy  Q.O.,  for  the  applicant : — 

First:  the  applicant  never  became  a  shareholder  within  the 
meaning  of  the  Joint  Stock  Companies  Act,  1856,  s.  19,  inasmuch  as 
he  never  accepted  any  shares,  having  withdrawn  his  application 
before  its  acceptance  by  the  directors  was  communicated  to  him. 
A  contract  is  not  binding  until  the  party  who  has  made  the  pro- 
posal has  received  from  the  other  party  notice  that  the  latter  has 
accepted  it :  Boutledge  v.  Grant  (1).  So  long  as  the  letter  of  allot- 
ment  remained  in  the  hands  of  their  agent,  the  company  might 
have  cancelled  the  allotment,  and  the  applicant  could  not  have 
compelled  them  to  give  him  the  shares,  and,  on  the  other  hand,  ha 
was  entitled  to  withdraw  his  application. 

[Mr.  Roxburgh,  Q.C.,  amicus  curim: — ^In  Pdlatt^s  Case  (2),  al- 
though there  was  no  decision  upon  the  point,  the  Lords  Justices 
expressed  an  opinion  that  notice  of  allotment  was  necessary  to 
complete  the  contract,  and  that  in  Bloxam's  Case  (3)  the  decision 
must  have  been  founded  on  the  assumption  that  Bloxam  knew  of 
the  allotment,  though  he  had  no  formal  notice,] 

Secondly :  if  there  was  a  binding  contract,  it  was  annulled  when 
the  deposit  was  returned,  and  it  has  been  so  treated  by  both  parties 
ever  since.  It  was  competent  to  the  company  to  annul  it,  and  the 
directors  could  exercise  this  power  on  behalf  of  the  compcmy: 
Ex  parte  Beresford  (4) ;  jEk  parte  Miles  (5).  Where  there  is  a  hond 
fde  dispute  as  to  the  validity  of  a  contract  to  take  shares,  the 
directors  may  compromise  it,  or  release  the  alleged  shareholder 
from  the  contract :  Lord  Bdhaven*s  Case  (6).  And  even  if  the 
directors  had  no  such  power,  the  consent  of  the  shareholders  would 
be  presumed  after  the  lapse  of  so  many  years:  Brotlierhood's 
Case  (7). 

(1)  4  Bing.  653.  (5)  34  L.  J.  (Ch.)  123. 

(2)  Law  Rep.  2  Ch.  527.  (6)  3  D.  J.  &  S.  41. 

(3)  S3  L.  J.  (Ch.)  519,  574.  (7)   31  Beav.  365 ;    on   api^U 

(4)  2  Mac.  &  G.  197.  8  Jur.  (N.  S.)  926, 
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'Mi.  BaggaUay^  Q.C.,  and  Mr.  J.  Napier  Hiffgins,  for  the  official       M.  &. 
liquidator : —  1867 


Firgt:  the  contract  was  complete  as  soon  as  the  shares  were  Hebb':! 
allotted.  The  directors  could  not,  either  as  against  the  applicant,  — 
or  as  against  the  other  shareholders,  have  recalled  the  allotment, 
whether  or  not  it  had  been  notified  to  the  applicant,  and  the 
applicant  might  at  anj  time  after  the  4th  of  September,  1857, 
hare  enforced  specific  performance.  It  has  never  been  decided 
that  notice  of  acceptance  is  necessary  to  complete  a  contract.  In 
BatsUedge  v.  Qrant  (1)  there  was  no  acceptance  of  the  o£fer;  in 
£e  jparie  MUes  (2),  before  any  allotment  was  made  both  parties 
agreed  to  vary  the  contract;  in  PeHcUfa  Case  (3)  there  was  no 
decision  on  this  point  In  Dijml(^  v.  Eiggins  (4)  it  was  held  that 
a  contract  was  complete  as  soon  as  a  letter  was  posted  accepting 
the  oflTer.     [They  also  referred  to  Chitiy  on  Contracts  (5).] 

Secondly:  if  the  contract  was  binding,  the  applicant,  having 
become  a  shareholder,  could  only  be  released  by  the  consent  of 
every  shareholder :  SpaehmafCs  Case  (6) ;  Stanhopes  Case  (7).  In 
Lord  Bdhaven's  Case  (8)  the  deed  of  settlement  expressly  em* 
powered  the  directors  to  compromise  saits,  and  Lord  Belhaven 
paid  a  sum  of  money  to  be  released  from  the  alleged  [contract ; 
here  there  was  no  such  power,  and,  in  fact,  there  was  no  com- 
promise. 

Lord  Bohillt,  M.B. : — 

I  think  that  ^Mr.  Sebb  is  not  a  contributory  of  this  company. 
The  mere  writing  of  a  line  in  a  book  is  not,  in  my  opinion,  an  irre- 
vocable act ;  and  if  a  person  applies  for  shares  in  a  company,  and 
the  directors  write  down  his  name  in  the  allotment  book,  they  may 
at  any  time  before  the  allotment  has  been  communicated  to  the 
allottee  alter  or  cancel  the  allotment ;  if  it  were  not  so,  a  mere 
accident  might  irrevocably  bind  the  company. 

These  applicatiolis  for  and  allotments  of  shares  must  be  treated 
ifon  the  same  principles  as  ordinary  contracts  between  individuals. 

(1)  4  Bing.  653.  (5)  Pages  detaeq.  (5th  ed.) 

(2)  34  L.  J.  (Ch.)  123.  (6)  11  Jur.  (N,S3.)  207. 

(3)  Law  Kep.  2  Ch.  527.  (7)  Law  Rep.  1  Ch.  161. 

(4)  1  H.  L.  C.  381.  (8;  3  D.  J.  &  S.  41. 


Gab. 
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H.  B.      If  ii.  writes  to  J3.  a  letter  o£fermg  to  buy  land  of  B.  for  a  oertain 
18C7    »  sum  of  money,  and  B.  accepts  the  offer,  and  sends  his  servant  with 

Hkbb'8  ^  letter  containing  his  acceptance,  I  apprehend  that  until  A.  reoeiyes 
the  letter.  A,  may  withdraw  his  offer,  and  B,  may  stop  his  servant 
on  the  road  and  alter  the  terms  of  his  acceptance,  or  withdraw  it 
altogether ;  he  is  not  bound  by  communicating  the  acceptance  to 
his  own  agent,  Dunlop  v.  Higgins  (1)  decides  that  the  posting  of 
a  letter  accepting  an  offer  constitutes  a  binding  contract,  but  the 
reason  of  that  is,  that  the  Post  Office  is  the  common  agent  of  both 
parties.  In  the  present  case,  if  Mr.  EM  had  authorized  the  agent 
of  the  company  to  accept  the  allotment  on  his  behalf,  there  would 
have  been  a  binding  contract,  but  he  gave  no  such  authority,  and 
as  he  had  withdrawn  his  original  offer  before  he  received  the  letter 
of  the  directors,  the  position  of  the  parties  was  changed,  and  that 
letter  became  an  offer  which  required  the  acceptance  of  Mr.  HSib 
to  constitute  a  binding  contract. 

In  Martin  v.  MieheU  (2)  Sir  T.  Plumer  says^  ^  When  one  party, 
having  entered  into  a  contract  that  has  not  been  signed  by  tlie 
other,  afterwards  repents,  and  refuses  to  proceed  in  it^  I  should 
have  felt  great  difficulty  in  saying  that  he  had  not  a  locus  posni* 
tentise,  and  was  not  at  liberty  to  recede  until  the  other  had  signed, 
or  in  some  manner  made  it  binding  upon  himselfl  How  can  the 
contract  be  complete  before  it  is  mutual  ?  And  can  it  be  complete 
as  to  the  one,  and  not  as  to  the  other  ?"  I  am  of  opinion  that  an 
offer  does  not  bind  the  person  who  makes  it  until  it  has  been 
accepted,  and  its  acceptance  has  been  communicated  to  him  or  his 
agent  Consequently,  in  my  opinion,  Mr.  Hebb  never  became  a 
shareholder ;  but  if  he  had  once  become  a  shareholder,  I  should 
have  felt  a  difficulty  in  holding  that  he  had  been  released  from 
that  position  by  the  subsequent  return  of  tlie  deposit.  His  name 
must  be  removed  from  the  list  of  contributories,  and  both  he  and 
the  official  liquidator  must  have  their  costs  out  of  the  estate. 

Solicitors  for  the  Applicant :  Messrs.  Gregory,  Botvdtff€3y  ilk  Batule. 
Solicitors  for  the  Official   liquidator:    Messrs.  Lewis,  Mttnns, 
Nunnf  dt  Longden, 

(1)  1 H.  L.  a  381.  (2)  2  Jac.  &  W.  413,  428. 
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HAKVEY  V.  BEADLEY.  M.  R. 

18C7 
Buit  charging  wH/td  DefauU  after  Decree — Su^ppkmenidl  BiU  in  nature  cf  "^^ 

Bia  cf  JReview.  IfarcA^.  7 

Where  a  bill  was  filed  by  a  legatee  against  executors,  seeking  to  charge 
them  with  a  sum  which  tliey  might  hare  received  but  for  their  wilful  default, 
and  an  administmtion  decree  hod  already  been  made  in  a  suit  by  the 
ezecutorsy  to  which  the  present  Plaintiff  was  a  party,  under  which  the  usual 
accounts  and  inquiries  were  directed : — 

B^d^  that  it  was  a  supplemental  bill,  in  the  nature  of  a  bill  of  review, 
which  could  not  be  filed  without  the  leave  of  the  Court 

A  Defendant  to  an  administration  suit  instituted  by  executors  can  allege 
by  his  answer,  and  prove  by  evidence,  a  case  of  wilful  default  against  the 
executors,  when  the  necessary  inquiries  and  directions  will  be  added  to  the 
decree,  without  a  cross  bill  being  filed. 

IHIS  was  a  suit  by  Ann  Harvet/f  the  widow  of  Oeorge  Sarvey, 
deceased,  and  one  of  the  legatees  under  the  will  of  Joseph  Harvey, 
the  testator  in  the  cause,  against  the  executors  and  the  other 
legatees,  seeking  to  make  the  executors  liable  for  wilful  default  in 
not  recovering  a  certain  sum  alleged  to  be  due  to  the  testator  at 
the  time  of  his  death,  and  still  outstanding. 

The  testator  died  in  1844.  At  the  time  of  his  death  the  sum  of 
£500  was  due  to  him  irom  the  said  Oeorge  Harvey ,  of  which  £250 
was  secured  by  the  promissory  note  of  Oeorge  Harvey,  and  the 
remainder  by  the  joint  and  several  promissory  notes  of  Oeorge 
Harvey  and  three  sureties 

Oeorge  Harvey  died  in  May,  1852,  and  on  his  death  the  Plain- 
tiff became  entitled  to  a  share  under  the  testator  s  will. 

In  1861,  the  executors  filed  a  bill  in  a  suit  of  Bradley  y.  Harvey, 
to  which  the  Plaintiff  and  the  other  persons  interested  under  the 
will  were  Defendants,  for  the  administration  of  the  estate,  under 
which,  in  Eebruary,  1862,  the  usual  decree  was  made,  and  inquiries 
directed  (among  other  things)  whether  the  said  Oeorge  Harvey  had 
imi  to  the  Plaintiffs  the  said  sum  of  £500. 

The  present  Plaintiff,  who  had  not  by  her  answer  in  the  suit  of 
Bradley  v.  Harvey  raised  any  case  of  wilful  default  against  the 
executors  in  respect  of  the  said  sum,  now  alleged  by  her  bill, 
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M.  R.       which  was  filed  in  February,  1865,  that  the  sum  might  have  been 

1867       recovered  but  for  the  wilful  default  of  the  executors ;  and  further, 

Habvky      that  they  had  at  the  hearing  of  their  suit  objected  to  the  intro- 

Bradley.     Auction  of  any  directions  into  the  decree  for  an  inquiry  into  the 

circumstances  under  which  the  sum  had  not  been  paid,  though 

she,  by  her  counsel,  proposed  that  the  decree  should  be  taken  in 
that  form. 

The  bill  prayed  that  the  suit  might,  so  far  as  necessary,  be  taken 
as  supplemental  to  the  suit  of  Bradley  v.  Harvey,  and  that  an  account 
might  be  taken  of  all  sums  which,  but  for  the  wilful  neglect  and 
default  of  the  executors,  might  have  been  received. 

The  executors  denied,  by  their  answer,  that  they  had  been  guilty 
of  wilful  default  in  respect  of  the  sum  in  question,  of  which  they 
could  only  have  recovered  a  very  small  part  from  George  Harvey, 
at  the  time  when  it  became  payable.  They  submitted  that  the 
present  suit  was  wholly  unnecessary,  inasmuch  as  a  decree  had 
already  been  made  for  the  administration  of  the  testator's  estate, 
with  the  usual  inquiries,  in  a  suit  to  which  the  present  Plaintiff 
was  a  party. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Scliomherg,  Q.C.,  for  the  Plaintiff, 
contended  that  the  executors  were  guilty  of  wilful  default  in  not 
obtaining  the  sum  of  £500  secured  by  the  promissory  note,  for  which 
they  might  have  sued  the  sureties :  Ansell  v.  Baker  (1). 

Mr.  Jessely  Q.G.,  and  Mr.  Bevir^  for  the  executors,  took  a  pre- 
liminary objection : — 

"*  This  bill  is  of  the  nature  of  a  bill  of  review,  and  has  been  filed 
without  the  leave  of  the  Court.  In  the  suit  of  Bradley  v.  Harvey^ 
to  which  the  present  Plaintiff  was  one  of  the  Defendants,  the 
usual  decree  was  made,  and  full  inquiries  were  directed,  including 
inquiries  whether  the  sum  in  question  was  paid.  The  prayer  of 
this  bill  is  simply  to  add  to  the  former  decree  inquiries  as  to  wilfdl 
default.  .  It  is,  therefore,  a  supplemental  bill  in  the  nature  of  a  bill 
of  review.  In  Partington  v.  Reynolds  (2),  where  a  decree  for  the 
common  accounts  had  been  obtained  on  an  administration  sum- 
mons, when  a  summons  was  taken  out  to  vary  or  add  to  the  decree 

(1)  15  Q.  B.  20.  (2)  4  Drew.  263. 
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in  Chambers,  by  directing  an  account  for  wilfal  delaolt,  Vice-       ^LU. 
Chancellor  Kinderdey  refused  to  do  so,  and  observed  that  a        IB07 
Defendant  could  neither  be  made  liable  on  a  summons  nor  on  a     Habyxt 
Ull  for  wilful  default,  when  only  the  usual  decree  had  been    bbadlkt. 
made*  

In  Hodson  y.  BcJl  (1),  where  a  bill,  which  was  in  part  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  had  been  filed  without 
the  leave  of  the  Court,  it  was  ordered  to  be  taken  ofif  the  file.  In 
that  case  Lord  Lyndhwrst  observed,  '^  The  decree  prayed  for  in 
this  case  is  quite  contrary  to  the  principle  of  the  original  decree. 
The  original  decree  was  merely  for  a  common  account.  The  sup- 
plemental bill  prays  for  an  account  of  quite  a  difierent  nature, 
founded  on  the  wrongful  conduct  of  the  parties ;  for  it  calls  upon 
them  to  account  for  what  they  might  have  received  had  it  not  been 
for  thdr  wilful  default."  These  decisions  establish  that  where  a 
bill  18  filed  after  decree  seeking  to  charge  executors  with  wilful 
de&ult,  it  is  inconsistent  with  the  former  decree,  and  can  only  be 
filed  by  leave  of  the  Court. 

In  Bainbrigge  v.  Baddeley  (2),  a  demurrer  was  allowed  to  a  bill 
filed,  without  leave,  for  relief  inconsistent  with  the  relief  obtained 
by  the  same  Plaintifif  in  a  former  suit. 

Mr.  De  Gex: — 

The  objection  raised  by  the  Defendants  to  this  suit  cannot  be 
sostained. 

A  bill  in  the  nature  of  a  bill  of  review  is  only  required  where 
the  relief  sought  in  the  new  suit  is  inconsistent  with  the  decree 
already  made,  so  that  that  decree  might  be  pleaded  to  the  new 
bilL  In  all  the  cases  cited  on  the  other  side,  the  Plaintiff  was  the 
same  in  both  suits.  Now  a  Plaintiff  cannot  pray  relief  piece- 
meal: His  suit  must  be  exhaustive,  unless  he  can,  as  he  must 
on  a  Petition  for  leave  to  file  a  bill  of  review,  account  for  it  not 
having  been  so  by  shewing  the  discovery  of  new  facts.  The  decree 
being  otherwise  assumed  to  be  exhaustive,  there  may  be  said  to 
be  an  inconsistency  in  the  same  Plaintiff  seeking  additional  relief 
in  a  new  suit  where  the  actual  facts  are  the  same.  In  any  other 
sense  it  would  be  both  unjust  and  absurd  to  say  that  a  decree  for 
(1)  1  Ph.  177, 132.  (2)  9  Beav.  538. 


Bradlet. 
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Bf.K.       an  account  of  what  might  have  been  received  by  Defendants^  but 
1867       for  tfilful  defanlt,  is  inconsistent  with  a  decree  for  an  account  of 
Hartit      ^bat  they  have  actually  received,  or  to  say  that  a  eesiui  que  trust, 
who  could  not  possibly  obtain  the  former  decree  in  the  executor's 
suit,  shall  not  have  the  ordinary  right  of  seeking  redress  without 
the  preliminary  leave  of  the  Court.    But  the  requisites  which 
must  exist  before  such  a  decree  can  be  made  have  been  often  pre- 
scribed, and  are  thus  stated  by  Lord  Justice  Knighl  Bruce,  in  Coope 
V.  Garter  (1) :  **  Lord  Mdon  often  said,  that,  as  a  general  rule,  to 
obtain  such  an  inquiry  against  an  executor  or  a  trustee,  you  must 
all^e  a  case  for  such  an  inquiry,  must  pray  for  it,  and  prove  one 
act^  at  least,  of  wilful  defisiult,  and  that^  doing  so,  you  may 
have 'a  general  decree  as  to  wilful  default.     That  is  the  course 
of  the  Court.*'      This    is  altogether    inapplicable  to  a  Defen- 
dant, who  cannot,  of  course,  seek  any  decree*,  nor  compel  the 
Plaintiff  to  take  a  decree  which  he  does  not  wish  to  take.     Li 
the  present  case,  it  is  proved  that  the  present  Plaintiff,'  who 
was  a  Defendant  to  the  first  suit,  proposed  to  the  Plaintiffs,  at 
the  hearing  of  that  siiit,  to  take  a  decree  which  would  have  ad- 
mitted of  an  inquiry,  and  that  the  Plaintiffs  declined  to  take  such 
a  decree. 

As  to  the  cases  relied  upon  on  the  other  side,  in  Partington  v. 
Reynolds  (2)  it  was  the  Plaintiff  who  sought  to  add  to  the  decree, 
and  the  observations  already  made  apply  to  it.  But  moreover, 
the  application  was  to  add  to  the  decree  in  Chambers  under  the 
20th  Order  of  1852,  and  it  was  clearly  not  within  the  order 
or  the  practice.  Hodson  v.  Ball  (3)  was  a  case,  also,  where  the 
Plaintiff  had  taken  what  he  sought  to  prove  was  a  less  benefi- 
cial decree  than  he  was  entitled  to,  and  where,  therefore,  the  prin- 
ciple already  mentioned  applied.  Bainbrigge  v.  Badddey  (4) 
was  reversed  on  appeal  by  Lord  Cottenham  (5),  and  His  Lordship's 
observations  are  strongly  in  favour  of  the  Plaintiff  in  the  present 
case. 

Mr.  8hee,  for  the  other  Defendants. 

(1)  2  D.  M.  &  G.  292,  297.  (3)  1  Ph.  177. 

(2)  4  Drew.  253.  (4)  9  Eeav.  538. 

(5)  2  Ph.  705. 
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LOBD  BOMIIiLT,  M.R : —  M.  B. 

This  is  a  bill  filed  by  a  widow,  complaiBing  that  the  Defendants,        1867 
die  ezecatoTS  of  the  testator,  did  not  enforce  payment  of  a  debt  of     HAim 
£500  i^ainst  the  estate  of  George  Harvey,  contracted  some  twenty     BBAM.Bt 
years  ago.     At  the  time  when  it  appears  by  the  evidence  it  was  to        ■""" 
be  paid,  he  could  have  paid  but  a  very  small  portion  of  it,  if  any- 
thing at  all.    But  then  it  was  said  there  were  three  sureties,  and 
the  executors  might  have  enforced  payment  of  the  debt  against 
the  sureties.     She  complains  that  they  did  not  do  that     Her  in- 
terest in  this  matter  arose  in  the  month  of  May,  1852,  upon  the 
death  of  her  husband,  and  the  bill  is  not  filed  until  February,  1865, 
that  is  to  say,  upwards  of  twelve  years  afterwards,  and  then  she 
comes  forward  to  complain  that  the  executors  did  not  enforce  this 
debt  at  that  time,  and  seeks  to  charge  them  with  wilful  default. 

If  the  matter  stood  there  alone,  it  is  possible  that  the  Court, 
however  reluctantly,  would  think  it  was  a  case  for  giving  relief,  if 
it  were  clearly  proved ;  and  in  what  I  am  about  to  say,  I  will 
assume  that  the  case  of  wilful  default  is  established. 

A  bill  was  filed  by  the  executors  in  November,  1861,  to  take 
the  accounts  of  this  estate,  and  a  decree  was  made  in  February, 
1862,  directing  the  accounts  to  be  taken.  The  present  Plaintiff 
was  a  Defendant  to  that  suit.  It  was  argued  that  she  could  not 
have  brought  forward  this  case  in  that  suit  I  dissent  from  that 
argument.  If  it  were  so,  the  executors,  in  instituting  a  suit  for 
the  administration  of  an  estate,  could  administer  only  just  such 
jKnrtion  of  it  as  they  thought  fit,  instead  of  having  a  complete  and  f 
entire  administration  of  the  estate.  The  Defendants,  who  are  parties  / 
to  such  a  suit,  can,  in  my  opinion,  bring  forward  a  case  of  wilful  ' 
default  against  the  Plaintiffs.  A  person  interested  in  the  estate  of 
the  testator,  who  is  made  Defendant  to  a  suit  instituted  by  the  exe-  ^ 
cutoTs,  may,  by  his  answer,  state  and  prove  by  evidence  a  case  of 
wilful  default,  and  when  he  has  done  so,  the  Court  will,  at  the  i 
hearing,  direct  an  inquiry  as  to  wilful  default  In  that  case,  it  is 
not  necessary  that  the  Defendant  should  file  a  cross  bill,  by  which, 
imdoubtedly,  he  might  bring  forward  a  charge  of  wilful  default^ 
The  Court  will  never  require  a  Defendant  to  file  a  cross  bill  for 
the  purpose  of  bringing  forward  a  case  of  wilful  default  against  an    ;~ 

executor  who  files  a  bill  for  the  administration  of  the  testator^s 
Vol.  ly.  0  2 
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IL  B.      estate ;  but  it  urill  allow  the  Defendant  to  allege  such  a  case  by  his 
1867        answer,  and  prove  it  by  evidence,  and  when  that  is  done  it  will 
Habtbt     ^^  ^^  necessary  inquiries  or  directions  to  the  decree. 
^jj^^^^         If  that  were  not  so,  a  suit  for  the  administration  of  an  estate 
— *—        would  be  unlike  any  other  suit  in  this  Court ;  for  it  is  unquestion- 
able that  the  Defendant  may,  in  many  cases,  where  it  is  germane 
to  the  relief  sought  for  by  the  Plaintiff,  introduce  matters  which 
would  entitle  the  Defendant  to  an  inquiry  in  order  to  establish  the 
case  on  which  he  relies.    It  is  true  that  if  he  wants  separate  and 
independent  relief,  he  must  file  a  cross  bill  for  that  purpose ;  but 
whenever  he  is  obliged  to  put  in  an  answer,  it  is  equally  true  he 
may  bring  forward  the  whole  of  the  case  at  that  time. 

The  Court  must  consider  that  the  parties  are  concluded  by  the 
decree  that  was  made,  and  a  suit  which  is  subsequently  Instituted 
for  the  purpose  of  adding  to  the  decree  that  was  then  made  must 
allege  circumstances  to  shew  that  they  could  not  have  brought 
forward  a  case  of  that  kind  to  obtain  from  the  Court  any  relief. 
In  my  opinion,  that  is  the  rule,  and  a  wholesome  rule,  of  the  Court. 
In  fact,  this  is  a  bill  in  the  nature  of  a  bill  of  review. 

In  this  case  it  is  not  pretended  that  it  is  proved  that  the  widow 
was  not  aware  of  the  whole  of  the  circumstances  when  she  was 
made  a  party  to  the  suit  of  the  executors,  or  that  she  could  not 
have  stated  it  in  an  answer  filed  in  that  suit,  and  have  brought 
forward  her  case  at  that  time.    All  that  she  attempts  to  do  is 
to  get  something  inserted  in  the  decree  which,  not  being  raised 
by  the  pleadings,  the  Court  refused  to  insert  in  the  decree,  and 
thereupon,  having  Mled,  three  years  afterwards  she  files  a  bUl 
for  the  purpose  of  obtaining  this  ielief.     I  am  of  opinion  tlxat 
she  is  not  entitled  to  do  that ;   and  I  am  also  of  opinion  that, 
having  regard  to  the  merits  of  the  case,  it  is  not  a  case  in  which. 
the  Court  will  be  disposed  to  treat  lightly  an  objection  of  that 
character,  even  if  it  could  properly  be  called  a  technical  objection^ 
though  it  is  really  an  objection  which  it  is  essential  to  laise  for  the 
purpose  of  avoiding  litigation,  and* enabling  the  Court  to  deal 
with  the  whole  of  every  case  which  is  brought  before  it.    But  this 
is  in  fact  a  stale  demand,  a  demand  seeking  that  certain  persons, 
who  had  become  sureties  for  her  husband,  ought  to  have  been  sued 
if  her^  husband  had  not  been  compelled  to  pay,  which  probably 
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would  have  had  the  effbct  of  being  very  injurious  to  her  and  her  M.  B. 

childieii,  by  compelling  proceedings  against  him.  1867 

In  that  state  of  circumstances,  I  am  of  opinion  that  this  is  a  Habvkt 

suit  in  which  I  cannot  grant  the  relief  asked,  and,  from  the  cir-  bbau^it 

ciunBtaiioes  of  the  case,  I  think  I  must  dismiss  the  bill  with  costs.  ""* 

Solicitors  for  the  Plaintiff:  Messrs.  Aud&n,  De  Oex,  db  Harding, 
agents  for  Messrs.  Percy  &  Co^  Nottingham* 

Solicitors  for  the  Defendants :  Messrs.  Eyre  dt  Lawson,  agents 
for  Messrs.  M.  db  H.  Browne,  Nottingham. 


JfarrA  8,  11. 


MIDLAND  RAILWAY  COMPANY  v.  CHECKLEY.      M.  B. 

18S7 
Camd — Sight  to  adjacent  Support — Mines — Minerals — Compensation. 

By  a  Canal  Act  the  mines  and  minerals  within  and  under  the  land  through 
which  the  canal  was  to  be  made  were  reserved  to  the  owners  of  the  land,  and 
the  owners  were  empowered  (subject  to  the  restrictions  thereinafter  contained) 
to  work  and  get  such  mines  and  minerals,  not  thereby  injuring  the  naviga* 
tion  or  the  works ;  by  subsequent  sections  the  owners  of  mines  were  pro- 
hibited from  getting  minerals  under  or  within  ten  yards  from  the  canal 
without  the  consent  of  the  proprietors  of  the  canal,  who^  if  they  refused  to 
pennit  the  owner  of  any  mines  to  work  such  port  thereof  as  should  be  under 
or  within  ten  yards  from  the  canal,  were  required  to  compensate  such  owner 
in  the  manner  provided  by  the  Act : — 

Bdd^  that  the  prorisions  of  the  Act  as  to  prohibition  of  woiking  and  com- 
pensation  extended  by  implication  to  workings  more  than  ten  yards  from 
the  caiutly  and  that  the  proprietors  of  the  canal  were  not  entitled,  by  virtue 
of  their  common  law  right  to  adjacent  support,  to  prevent  the  lessee  of  an 
adjacent  quarry,  who  derived  his  title  from  the  perscHi  who  had  sold  to  the 
proprietors  the  land  on  which  the  canal  was  mado^  from  working  more  than 
ten  yarda  from  the  canal  so  as  to  endanger  the  safety  of  the  canal,  without 
paying  him  compensation  in  the  same  manner  as  if  the  quarry  had  been 
within  the  ten  yards ;  but  that^  upon  paying  such  compensation,  they  were  en- 
titled to  stop  the  working  of  any  mine  which  would  be  injurioua  to  the  oanal : 

Edd^  alao^  that  the  reservation  of  mines  and  minerals  within  and  under 
the  land  included  everything  below  the  surface  available  for  agricultural  pur- 
poses, which  could  be  made  useful  for  any  purpose,  and  included  the  right  of 
quarrying  as  well  as  underground  mining. 


This 


was  a  soit  hj  the  Midland  Bailway  Company  as  owners  of 
the  AMhby-de4a^Zouch  Canal,  to  restrain  the  working  of  a  stone 

(72  '  % 
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M.  B.       quarry  adjoining  the  canal  so  as  to  endanger  the  safety  of  the 
1867        canal. 
Midland         ^^  canal  was  made  in  1796,  under  an  Act  of  Parliament 
Bailwat  Oa  ^34  QgQ^  3^  ^  93^  which  contained  the  following  proviaons : — 
Checklkt.        The  60th  section  provided  that  if  at  any  time  thereafter  any 
person  should  sustain  any  damages  in  his  lands  or  property  by 
reason  of  the  execution  of  any  of  the  powers  given  by  the  Act,  such 
damages  were  to  be  ascertained  and  paid  in  the  same  manner  as 
the  damages  occasioned  by  the  making  of  the  canal. 

The  63rd  section  provided  that  nothing  contained  in  the  Act 
should  extend  to  affect  the  right  of  any  owner  of  any  land  in,  upon, 
or  through  which  the  csnel  should  be  made,  to  the  mines  and 
minerals  lying  and  being  within  or  under  the  said  land,  but  all 
such  mines  and  minerals  were  thereby  reserved  to  such  owner,  his 
heirs,  &c.,  and  that  it  should  be  Ia¥Fful  for  such  owner,  subject  to 
the  conditions  and  restrictions  thereinafter  mentioned,  to  work, 
get,  drain,  take,  and  carry  away  to  his  own  use  such  mines  and 
minerals  ''not  thereby  injuring,  prejudicing,  or  obstructing  the  said 
navigation,  or  the  works  or  conveniences  thereof.** 

The  64th  section  provided  that  no  owner  or  proprietor  of  any 
mines  or  minerals,  nor  his  workmen  or  servants,  or  other  person 
whomsoever,  should  open,  dig,  sink,  or  carry  on  any  work  for  the 
getting  of  coal,  limestone,  ironstone,  or  other  minerals,  tinder  or 
within  the  distance  of  ten  yards  from  the  canal  (except  as  there- 
inafter mentioned)  without  the  consent  of  the  canal  company  in 
writing  under  their  common  seal. 

The  68th  section  enacted  that  when  and  as  often  as  the  own^r  or 
worker  of  any  mine  lying  under  or  within  ten  yards  from  the  canal 
should  be  desirous  of  working  the  same,  then,  and  in  every  such 
case,  such  owner  should  give  notice  in  writing  of  such  intention  to 
the  clerk  of  the  company  at  least  ten  days  before  he  should  begin 
or  continue  to  work  such  mine,  the  notice  to  be  given  after  such 
mine  should  have  been  worked  to  within  ten  yards  of  the  canal,  and 
upon  the  receipt  of  such  notice  it  should  be  lawful  for  the  company 
to  inspect^  or  cause  such  mines  to  be  inspected,  in  order  to  deter- 
mine what  coal,  ironstone,  or  other  minerals  might  be  come  at,  and 
might  be  actually  gotten  without  prejudice  or  damage  to  the  canal ; 
and  if  the  company  should  refuse  or  neglect  to  inspect  such  mine,  or 
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to  cause  the  same  to  be  inspected,  within  ten  days  after  receipt  oi       M.  B. 
suich  notice,  then  it  should  be  lawful  for  the  owner  or  worker  oi        1887 
such  mine,  and  he  was  thereby  authorized,  to  work  such  part  of  the     midlIhd 
mine  as  might  be  under  the  canal  or  within  the  distance  aforesaid ;  ^*^^^^  ^' 
and  if  the  company  should  make  such  inspection,  then  they  should,    Gbiokijet. 
and  were  thereby  required,  within  thirty  days  after  such  inspection 
made,  to  determine  whether  or  not  they  would  permit  the  owner  to 
vork  such  mine ;  and  ii^  upon  such  inspection  as  aforesaid,  the  com- 
pany should  refuse  to  permit  the  owner  of  such  mine  to  work  any 
sQch  part  thereof  as  might  be' under  the  canal,  or  within  the  distance 
aforesaid,  or  in  any  other  manner  obstruct  or  prevent  such  owner 
from  getting  the  same,  then  and  in  such  case  the  company  should, 
within  three  months  after  such  refusal  or  obstruction,  pay  to  such 
owner  or  worker  such  price  for  the  same  after  the  like  rate  as  the 
next  adjoining  mines  of  equal  quality  should  hare  been  really  and 
londjide  sold  for,  and  if  any  question  or  dispute  should  arise  between 
the  company  and  the  owner  touching  the  same,  such  question  should 
he  settled  and  determined  by  commissioners  or  a  jury  in  the  same 
manner  as  the  value  of  land  to  be  purchased  for  the  making  the 
canaL 

The  land  on  which  that  part  of  the  canal  which  adjoined  the 
qnarries  in  question  was  made,  was  purchased  by  the  canal  com- 
pany from  the  trustees  of  a  charity,  who  were  also  the  owners  of 
the  quarries,  the  Defendants  being  their  lessees. 

In  1846,  in  pursuance  of  an  Act  of  Parliament,  the  canal  and  all 
the  powers,  rights,  and  privileges  of  the  canal  company  in  relation 
thereto,  were  sold  to  and  vested  in  the  Plaintiffs. 

In  March,  1863,  the  Defendants,  who  had  not  up  to  that  time 
worked  the  quarries  to  within  forty  yards  of  the  canal,  gave  notice 
to  the  Plaintiffs  that  they  intended  to  quarry  the  stone  adjoining 
the  canal,  and  that  unless  the  Plaintiffs  compensated  them  for  the 
stone  required  to  keep  the  canal  secure,  they  should  proceed  to  get 
it  at  the  Plaintiffs'  risk.  The  Plaintiffs  replied,  on  the  11th  of 
April,  1863,  that  they  claimed  the  right  of  support  afforded  to 
their  canal  by  an  area  of  ground  specified  on  a  plan  which  accom- 
panied the  letter,  extending  to  about  thirty  yards  from  the  canal, 
^  its  present  form,  without  making  any  compensation,  and  that  the 
stone  within  such  area  was  not  a  mineral  within  the  meaning  of  the 
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H.B.       CommI  Adj  and  they  threatened  to  file  a  bill  in  Chancery  if  the 
18G7        Defendants  interfered  with  the  soil  within  the  area.    The  De- 


MiDLAND  fendantSy  in  reply,  insisted  upon  their  right  to  get  the  stone  or 
BailwatCo.  jeceive  compensation,  and  they  proceeded  to  work  the  quarries 
Chxckist.  within  the  area  until  the  autumn  of  1865,  when  a  sb'p  occurred  in 
the  embankment  of  the  canal.  Thereupon,  a  further  correspondence 
took  place,  the  Defendants  re-asserting  their  claim  to  work  within 
the  area  unless  compensated,  but  offering  to  desist  upon  receiving 
compensation. 

The  Plaintiffs  then  filed  their  bill*  praying,  first,  for  an  in- 
junction to  restrain  the  Defendants  from  digging,  excavating, 
or  quarrying,  any  stone,  earth,  or  boH  lying  within  the  area  re- 
ferred to  by  their  letter  of  April,  1863,  or  within  ten  yards  of  the 
foot  of  the  embankment  of  the  canal,  or  which  was  or  might  be 
necessary  for  the  support  of  the  embankment  and  canal,  and  from 
doing  anything  whereby  the  safety  of  the  canal  and  works  might 
be  endangered ;  and,  secondly,  for  a  declaration  that  the  Defend- 
ants were  not  entitled  to  any  compensation  from  the  Plaintiffs  in 
respect  of  the  value  of  the  land  and  stone  necessary  for  the  support 
of  the  Plaintiffs*  works. 

The  stone  in  question  was  used  for  road-making  and  paving,  and 
lay  about  thirty  feet  below  the  surface  of  the  ground. 

An  interlocutory  injunction  had  been  granted,  by  consent,  upou 
the  Plaintiffs  giving  the  usual  undertaking  as  to  damages. 

The  Defendants,  by  their  answer,  denied  that  the  working  beyond 
ten  yards  would  endanger  the  canal,  but  they  repeated  their  offer 
to  abstain  from  working  withid  the  area  specified  by  the  PlaintifiTs 
upon  being  compensated. 

A  good  deal  of  conflicting  evidence  was  produced  on  the  question 
of  probable  danger  to  the  canal,  but  the  Defendants,  by  their 
counsel  at  the  hearing,  offered  to  submit  to  a  perpetual  injunction 
upon  being  compensated  for  the  value  of  the  stone. 

Mr.  Bdwyn^  Q.C.,  and  Mr.  Speed,  for  the  Plaintiffs : — 

The  Plaintiffs  are  entitled  to  the  subjacent  and  adjacent  support 
from  the  Defendants'  land,  which  is  necessary  for  the  safety  of  the 
canal,  by  virtue  of  the  implied  contract,  into  which  the  vendors  of 
the  land  upon  which  the  canal  is  made,  from  whom  the  Defendants 
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■derire  their  title,  entered  by  their  conveyance  of  the  land  for  the  pur-       ^  ^ 
poee  of  making  the  canal,  and  also  by  reason  of  the  unintermpted        i^^ 
enjoyment  of  such  support  for  more  than  sixty  years.  A  oompolsory     Vmuom 
€on?eyance  of  land  under  an  Act  of  Parliament  for  the  purpose  of         «. 
a  railway  or  canal  carries  with  it  the  right  to  support  necessary  for    ^tooMr. 
that  purpose,  just  as  much  as  a  voluntary  conveyance,  except  so 
&r  as  the  light  is  expressly  qualified  by  the  Act :   Caledonian 
BaSway  Company  v.  8]prol  (1) ;  North  Eadem  BaUway  Company 
T.  EBioi  (2).     No  such  qualification  is  to  be  found  in  this  Canal 
Act    The  63rd  section  expressly  recognises  the  right  to  subjacent 
support  hj  prohibiting  the  owners  of  the  reserved  mines  and  mine- 
rals from  working  so  as  to  injure,  prejudice,  or  obstruct  the  navi- 
gation ;  the  64th  gives  the  company,  in  addition  to  their  common 
law  right,  the  right  of  entirely  prohibiting  the  working  of  mines 
under  or  within  ten  yards  of  the  canal ;  the  68th  section,  upon 
which  the  Defendants  will  rely,  applies  exclusively  to  mines  and 
minerals  under  or  within  ten  yards  of  the  canal,  of  which  the  com- 
pany are  empowered  to  prohibit  the  working  without  proving  that 
it  wiU  injure  the  canal ;  but  there  is  no  section  in  the  Act  which 
touches  the  right  to  adjacent  support  from  land  more  than  ten 
yards  from  the  canal,  or  requires  the  company  to  give  compensa- 
tion for  such  right.  In  EUiot  v.  North  Eastern  BaUwc^y  Company  (3), 
where  the  Act  of  Parliament  contained  a  clause  similar  to  the  68th 
section  of  this  Canal  Act,  the  distinction  was  recognised  between 
the  right  to  lateral  support  from  land  beyond  the  area  within 
which  the  company  was  authorized  to  prohibit  the  working  on 
purchasing  the  minerals,  and  the  right  to  subjacent  and  adjacent 
support  from  the  land  within  that  area.    If  the  working  beyond 
ten  yards  will  not  endanger  the  safety  of  the  canal,  the  Defendants 
will  not  be  injured  by  the  injunction.   The  compensation  for  future 
damage  to  owners  of  land  by  reason  of  the  execution  of  the  powers 
of  the  Act^  provided  for  by  the  60th  section,  does  not  include  com- 
pensation for  a  right  which  was  necessarily  implied  in  the  conveyance 
of  the  land  to  the  canal  company,  and  which  must  therefore  have 
been  taken  into  account  in  estimating  the  price  to  be  paid  by  the 
<ompajaj  for  the  land:  Caledonian  BaUway  Company  v.  SproU 

(1)  2  Maoq.  449.  (2)  IJ.  &  H.  146 ;  2  D.  F.  &  J.  423.  j 

(3)  10  H.  L;  C.  338. 
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•^«  l^«  But  eyen  as  regards  the  working  within  ten  yards  of  the  canal^ 
1867       the  Defendants   cannot   claim    compensation.      Stone  which   is 

Midland  used  only  for  making  roads  does  not  come  within  the  reserva- 
^^^     *  tion  of  mines  and  minerals  in  the  Act,  and,  at  all  events,  that 

On^axr.  reservation  does  not  entitle  the  owner  to  work  open  quarries: 
BeU  V.  Wibon  (1). 

LoBD  B0MILLT9  M.B. : — ^My  present  impression  is  strongly 
in  favour  of  the  Defendants  upon  the  construction  of  the  Act ; 
and,  as  I  understand  that  they  do  not  resist  the  injunction,  but 
only  raise  the  question  of  compensation,  I  will  take  time  to  con- 
sider whether  I  need  hear  their  counsel. 

Mr.  Jessel,  Q.C.,  and  Mr.  Everitt,  for  the  Defendants,  referred 
the  Court  to  the  following  authorities : — Wyrley  Canal  Company  v. 
Bradley  (2);  Fletcher  v.  Great  Western  Railway  Company  (3); 
BagnaJl  v.  London  and  North  Western  Railway  Company  (4); 
Dudley  Canal  Company  v.  Qrazehrook  (5);  Stourbridge  Canal 
Company  v.  Earl  Dudley  (6) ;  Birmingham  Caned  Connpany  v. 
Earl  Dudley  (7). 


March  11.    Lord  Komilly,  M.B. : — 

'In  this  case  I  am  of  opinion  that  the  Plaintiffs  fail  in  their 
principal  contention.    The  Plaintiffs  bought  the  ABhby'de4a'Zouch 
Canal,  and  they  stand  in  exactly  the  same  situation  as  the  canal 
company.     The  Defendants  are  the  owners  of  some  of  the  soil 
through  which  the  canal  passes,  and  the  Defendants  want  to 
quarry  and  carry  away  stone  from  a  place  which  is  mentioned  by 
the  Plaintiffs  in  the  prayer  of  the  bill,  whereby  it  is  stated,  and,  in 
my  opinion,  proved,  that  the  safety  of  the  canal  will  be  endangered. 
The  only  question  to  be  tried  in  this  case  is,  whether  the  Defen- 
dants are  entitled  to  any  compensation,  because,  in  my  opinion^ 
there  is  no  question  but  that  the  Plaintiffs  are  entitled  to  the  in- 

(1)  2  Dr.  &  Sm.  395 ;  Law  Rep.  1  (4)  7  H.  &  N.  423. 
Ch.  303.  (5)  1  B.  &  Ad.  59. 

(2)  7  East,  368.  (6)  30  L.  J.  (Q.B.)  108. 

(3)  4  H.  &  N.  242 ;  5  H.  &  N.  689.  (7)  7  H.  &  N.  969. 
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junction.     The  whole  matter  is  regulated  by  the  statute  of  the        M.R. 
34  Geo.  3.  1867 

Two  questions  are  raised  hj  the  Plaintiffs.  In  the  first  place  MimTiiu 
they  say  that  the  stone  is  not  mineral  within  the  words  of  the  ^^"-^^^  ^• 
Act  of  Parliament ;  and  in  the  second  place,  they  say  that,  if  it  be, 
still  there  was  an  implied  contract,  when  the  land  was  bought  by 
the  canal  company,  that  the  owner  should  give  to  the  company  all 
the  adjacent  and  subjacent  support  necessary  for  the  maintenance 
of  the  canal.  Upon  the  first  point  I  think  there  is  no  question. 
Stone  is,  in  my  opinion,  clearly  a  mineral ;  and  in  fact  everything 
except  the  mere  surface,  which  is  used  for  agricultural  purposes; 
anything  beyond  that  which  is  useful  for  any  purpose  whatever, 
whether  it  is  gravel,  marble,  fire-clay,  or  the  like,  comes  within 
Uie  word  mineral,  when  there  is  a  reservation  of  the  mines  and 
minerals  from  a  grant  of  land;  every  species  of  stone,  whether 
marble,  limestone,  or  ironstone,  comes,  in  my  opinion,  within  ihe 
same  category.  I  think  also  that  no  question  can  be  raised  here 
about  the  exact  meaning  of  the  word  ^'  mines,**  which  was  discussed 
in  the  case  of  Bell  v.  Wilson  (1).  I  do  not  think  the  question 
arises  within  the  words  of  the  Act.  The  words  of  the  Act  are  to 
be  found  in  the  63rd  section,  where  the  right  is  reserved.  They 
are  '^  aU  mines  and  minerals  lying  and  being  within  or  under  the 
said  lands  or  grounds.**  In  my  opinion  that  includes  every  species 
of  mineral  which  is  within  the  land,  as  distinguished  from  under 
it,  and  dearly  includes  quarrying  as  well  as  mining,  using  both  of 
those  words  in  their  special  sense. 

The  real  question  is,  whether  there  is  to  be  compensation. 
Kow  the  statute  is,  in  my  opinion,  precise  on  the  right  to  the 
minerals  being  in  the  owner :— [His  Lordship  read  the  63rd  sec- 
tion.] There  is  here  a  distinct  reservation  of  the  minerals,  and 
of  a  power  to  work  them,  not  thereby  injuring  the  navigation. 
The  effect  of  those  last  words  I  will  mention  presently.  The  64th 
section  contains  a  proviso  that  "  no  owner  or  proprietor  of  any 
mines  or  minerals,  nor  his  workmen  or  servants,  or  other  person 
whomsoever,  shall  on  any  account  open,  dig,  sink,  or  carry  on  an^ 
^ork  for  the  getting  of  coal,  limestone,  ironstone,  or  other 
minerals,  under  or  within  the  distance  of  ten  yards  from  the 

(1)  2  Dr.  &  Sm.  395 ;  Law  Rep.  1  Ch.  303. 
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M.  R.       canal  (except  as  thereinafter  mentioned),  without  the  consent  of 

1867        the  canal  company  in  ^mting,  under  their  common  seal,  for  that 

-^li^vD     purpose,  first  had  and  obtained.1'    The  67ih  clause  enables  the 

Railway  Co.  company  to  enter  and  secure  the  canal,  if  the  mines  are  worked 

Chkcklet.    contrary  to  the  directions  of  the  Act;  but  the  most  important 

section,  and  that  on  which  this  question  principally  turns,  is  the 

68tlL    [His  Lordship  read  the  68th  section.] 

Now,  therefore,  this  section  clearly  provides  that  if  the  canal 
company  prohibit  the  working  of  the  mines  within  ten  yards,  or 
under  the  canal,  they  must  pay  the  owner  for  those  minerals ;  but 
here  the  injury  is  created  by  working  at  a  distance  from  the  canal 
greater  than  ten  yards,  and  it  is*  contended  that  this  is  not  included 
in  the  Act  of  Parliament,  but  is  included  in  the  implied  contract, 
and  that  the  mines  must  not  be  worked  so  as  to  do  injury  to  the 
canal,  as  specified  in  the  63rd  section;  and  the  cases  of  the  Cole- 
donian  BaUtoay  Company  t.  /Sjpro^  (1),  and  Mliot  y.  North  Eadem 
Baihoay  Company  (2),  were  cited  as  authorities  for  that  purpose. 
But  in  my  opinion  they  have  no  application  to  this  case ;  those  were 
not  cases  of  compensation ;  in  both  of  those  cases  it  was  a  question 
of  injunction  only,  and  it  is  clear  the  railway  company  or  the  canal 
company  is  entitled  to  an  injunction  to  prevent  the  injury  to  their 
canal  or  railway.  The  only  question  here  is  the  compensation ;  it 
cannot  be  disputed,  after  the  correspondence,  that  this  was  the  sole 
question  in  discussion,  and  that  if  the  Plaintifis  had  agreed  to  pay 
for  the  value  of  the  stone,  they  might  have  stopped  the  working  at 
any  time ;  due  notice  was  given  to  the  Plaintiffs,  and  the  contest 
has  been  throughout  upon  the  question  of  compensation. 

Upon  looking  at  the  Act  carefully,  the  assumption  of  the  Act 
appears  to  me  to  be,  that  beyond  ten  yards  from  the  cimal  the  work- 
ing of  mines  and  minerals  would  do  no  injury  to  the  canal,  but 
it  appears  to  me  to  be  absurd  to  say,  that  if  the  company  stop  the 
working  within  ten  yards  of  the  canal,  or  under  the  canal,  they 
must  pay  the  owner,  but  if  they  stop  the  working  beyond  the  ten 
yards,  though  they  are  entitled  to  stop  the  working,  they  are  not 
bound  to  pay  the  owner.  It  is  argued,  that  the  implied  contract 
gives  necessary  support,  and  that  beyond  the  ten  yards  the  De- 
fendants are  not  to  have  compensation.    My  opinion  is,  that  the 

(1)  2  Maoq.  449.  (2)  10  H.  L.  C.  333. 
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company  can  gtop  all  dangerous  'working  at  any  time  they  think       M.  B. 
fit^  and  that  they  are  the  sole  judges  of  when  the  working  becomes        1867 
dangerous,  provided  they  act  within  reasonable  limits  (of  course     y^^^D 
they  could  not  stop  it  a  mile  oflT),  but  whenever  they  stop  ^^^^^^Oo, 
it  they  are  bound  to  pay  compensation.     All  that  is  provided    GBicxLir. 
for  by  the  previous  clause  is,  that  they  are  to  pay  the  value  of 
the  land  taken ;  but  the  principle  that  they  are  to  be  allowed  to    . 
prevent  the  owner  from  working  minerals  to  the  injury  of  the 
canal,  involves  in  it  this  also,  that  they  must  pay  compensation  to 
the  owner  for  the  minerals  which  they  do  not  allow  him  to  take. 

K  I  required  any  authority  for  this,  which  appears  to  me  per- 
fectly plain  upon  the  construction  of  the  Act,  and  correctly  defined 
by  it,  it  would  be  clearly  established  by  the  cases  to  which  I 
was  referred  by  Mr.  Jessel;  there  are  many  which  I  have  looked 
at,  but  there  are   only  two  which  I  think  it  necessary  to  refer 
to  in  any  detaiL    The  most  pointed  of  them  is  the  case  of  the 
Wyrletf   Canal  Company  v.  Bradley  (1),  which  is  the  more  im- 
portant, because  it  takes  the  distinction  between  a  canal  company 
purchasing  under  the  provisions  of  an  Act  of  Parliament,  and  a 
grant  of  land.   The  marginal  note  is  to  this  eflfect :— «  A  Canal  Act 
provided  that  the  canal  company  should  not  be  entitled  on  pur- 
chasing lands  for  making  a  canal  to  any  coal  mines  under  the 
same,  but  that  such  mines  should  belong  to  the  same  persons 
as  would  have  been  entitled  to  them  if  the  Act  had  not  been 
made,  but  it  required  the  owners  to  give  notice  to  the  company  of 
their  intention  to  work  their  mines  within  ten  yards  of  the  canal, 
and  that  the  compAiy  might  inspect  the  mines,  and  might  stop  the 
further  working  of  them,  paying  compensation  to  the  owners :  and 
it  was  held  that  the  right  of  the  owners  to  work  within  the  ten 
yards  was  left  as  before  the  Act,  if  after  notice  given  by  them  to  the 
company  the  latter  did  not  purchase  out  their  rights,  and  that  the 
canal  being  damaged  by  the  nearer  approach  of  the  mine  after 
such  notice  and  non-purchase,  no  action  lay  against  the  coal  owner 
for  such  injury,  which  happened  by  the  default  of  the  company  in  not 
puichasing :  aUier,  where  the  house  of  one  claiming  under  a  grant 
from  the  owner  of  the  soil  was  undermined."   The  Court  there  drew 
the  exact  distinction  between  the  two  cases ;  one  is  regulated  by 

(1)  7  East,  368. 
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M.  B.      the  Act  of  Parliament^  which  provides  what  shall  be  done  in  these 
18G7       eases,  but  with  respect  to  the  sale  of  a  house,  there  the  person  who 
MiiiLAND     sells  the  house  enters  into  a  warranty  that  he  will  do  nothing  to  in- 
Railway  Co.  j^j^.^  ^j.  undermine  that  house.  There  are  several  other  cases  to  which 
Cmoklkt.    j  might  refer ;  one  is  the  case  of  BagnaU  v.  London  and  North- 
Wedem  BaUway  Company  (1) ;  that  was  the  case  of  damage  done 
by  water,  and  it  was  decided  there  that  damages  could  be  recovered 
in  an  action  against  the  company,  and  that  it  did  not  come  within 
the  BaUways  and  Lands  Clauses  Consolidation  Acts.    In  the  case  of 
Birmingham  Canal  Company  v.  Earl  Dudley  (2),  where  there  was 
a  prohibition  to  work  within  twenty  yards  of  a  tunnel,  and  twelve 
yards  of  the  canal,  and  a  direction  that  the  company  were  to  buy 
the  minerals  within  the  twelve  yards  from  the  canal,  it  was  held 
to  apply  exactly  in  the  same  manner  to  the  tunnel  (though  it  was 
not  mentioned),  and  that  they  must  pay  for  the  value  of  the  mine- 
rals, the  working  of  which  they  stopped.     In  the  case  of  Bir- 
mingham Canal  Company  v.  SunndeU  (3),  which  was  a  decision  of 
Sir  W.  P.  Wood,  with  the  assistance  of  Mr.  Justice  Crompton,  the 
decision  was  to  the  same  effect.     The  case  of  Stourbridge  Caned 
Company  v.  Earl  Dudley  (4),  to  the  same  effect,  decided  that  no 
action  lies  against  the  owner  if  the  company  have  neglected  to  buy 
the  soil.    One  of  the  strongest  cases  is  Dudley  Canal  Company  y. 
Grazebrook  (5);   there  the  Act  prohibited   working  within  ten 
yards,  and  if  the  owners  wished  to   work  under  the  canal,  or 
within  the  distance,  they  were  to  give  notice  to  inspect,  and 
if  the  company  omitted  to  take  the  lands  they  were  to  pay 
the  value  of  them,  and  it  was  also  provided*  that  the  mines 
were  to  be  so  worked  as  that  no  injury   whatever  should  be 
done  to  the  navigation,   which  is  exactly  the  same  clause   as 
here ;  the  notice  was  given,  and  the  company  did  not  take  the 
lands ;  the  working  took  place,  and  produced  damage  to  the  canal ; 
the  Court  held  that  the  words  of  the  Act  meant  extraordinary  or 
unnecessary  damage,  and  as  the  company  did  not  think  fit  to  take 
the  land,  the  damage  which  was  produced  by  the  proper  working 
of  the  mines  was  damage  for  which  the  canal  company  could 

(1)  7  H.  &  N.  423.  (3)  7  H.  &  N.  980,  n. 

(2)  Ibid.  969.  (4)  30  L.  J.  (Q.B.)  108. 

(5)  1  B,  &  Ad.  59. 
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have  no  action.  I  think  all  these  Acts  are  framed  on  the  same  M.  fi. 
principle,  and  according  to  the  cases  they  seem  to  be  exactly  the  1867 
same  as  this  Ashby-de-la-Zotieh  Canal  Ad.  Midland 

Then  I  have  to  consider  what  species  of  decree  onght  to  be  made  ^^^^^^^  ^• 
in  this  case.  In  the  first  place  I  think  the  company  are  entitled  Oheoklit. 
to  an  injunction,  but  I  shall  begin  by  making  a  declaration  that 
the  company  are  entitled  to  stop  the  working  of  the  mines  where- 
ever  they  may  be  injurious  to  the  working  of  the  canal,  but  that 
they  are  bound  to  pay  compensation  for  such  minerals,  and  that 
the  value  thereof  is  to  be  ascertained  in  the  manner  provided  by 
the  68th  section  of  the  Act ;  then  I  shall  grant  an  injunction 
in  the  terms  of  the  first  paragraph  of  the  prayer  of  the  bill, 
the  Plaintiffs  undertaking  to  pay  such  compensation  when  the 
amount  thereof  shall  have  been  ascertained,  and  also  to  afford  all 
proper  facilities  for  the  ascertainment  thereof;  and  then,  as  the 
contest  has  been  occasioned  by  the  contention  of  the  Plaintiffs  that 
they  are  not  liable  to  pay  compensation,  and  by  that  only,  they 
must  pay  the  costs  of  the  suit  up  to  and  including  the  hearing.  I 
presume,  though  the  Plaintiffs  may  think  fit  to  take  the  opinion 
of  another  Court,  they  will  not  refuse  to  give  the  undertaking  to 
pay  the  compensation ;  if  they  should  refuse,  then  I  shall  dispose 
of  it  in  this  way,  I  shall  dismiss  the  bill  with  costs,  on  the  Defen- 
dants undertaking  not  to  work  the  mines  until  the  Plaintiffs  have 
had  full  time  for  an  appeal,  or  until  the  Defendants,  if  they 
shall  be  so  advised,  have  ascertained  whether  any  remedy  will  lie 
for  them  in  the  common  law  Courts,  to  compel  the  Plaintiffs  to 
ascertain  the  value  of  the  minerals. 

Solicitors  for  the  Plaintiffs :  Hessra  Hayes,  Twisden,  Parker,  it 
Co.,  agents  for  Messrs.  Berridge  dk  Morris,  Leicester. 

Solicitor  for  the  Defendants:  Mr.  W.  H.  Duiffnan,  agent  for 
Messrs.  Duignan,  Lewis,  dt  Lewis,  WalsalL 
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M.  B.  LISTER  V.  HODGSON. 

ISflT 

v>vw  Voluntary  Settlement — Incomjalete  Trust — Beciification  of  Settlement'^ 

Mard^  12, 14.  Cancdlation  cf  Deed — Refunding, 

Where  a'sum  of  money  was,  without  vaiuable  consideration,  placed  in  the 
hands  of  a  trustee,  to  be  held  upon  certain  trusts  then  declared ;  and  it  was 
agreed  that  the  transaction  should  be  ratified  and  completed  by  the  execution 
of  a  deed,  and  a  deed  was  afterwards  prepared  and  executed,  which  was 
wholly  inconsistent  with  the  trusts  declared  by  parol ;  the  Court  ordered  such 
deed  to  be  delivered  up  and  cancelled,  and  the  money  repaid  to  the  settlor, 
who  had  executed  the  deed  in  ignorance  of  its  legal  effect 

The  circumstances  under  which  a  voluntary  settlement  may  be  rectified, 
considered. 

X  HE  Plaintiff,  being  entitled  to  a  moiety  of  certain  real  estate  in 
Yorkshire^  sold  the  same  in  the  beginning  of  1865  for  the  som  of 
£1000 ;  and,  on  the  2nd  of  April,  1865,  he  receiTed  from  the  pur- 
chaser a  cheque  for  the  purchase-money.  The  Plaintiff  handed 
the  cheque  to  the  Defendant  Hodgson,  who  went  with  the  Plaintiff 
to  the  bank  and  obtained  payment  of  it»  and,  at  the  Plaintiff's 
request^  paid  £100,  part  of  the  £1000,  to  Mrs.  Dixon,  a  sister  of 
the  Plaintiff.  The  remaining  £900  was  retained  by  Hodgson  in 
his  own  possession,  and  formed  the  subject  of  controversy  in  the 
present  suit. 

According  to  the  Plaintiff,  the  sum  of  £900  was  lent  to  Hodgson 
upon  the  terms  of  his  paying  interest  thereon  at  the  rate  of  £4  lOs. 
per  cent,  so  long  as  the  principal  remained  unpaid.  Hodgson,  on 
the  other  hand,  alleged  that  the  Plaintiff  requested  him  to  invest 
the  £900  in  his  own  name,  at  £4  10s.  per  cent,  interest ;  to  pay 
such  interest  to  the  Plaintiff  during  his  life,  and  at  his  death  to 
pay  £400  to  Mrs.  Diaon,  and  £500  to  the  wife  of  Hodgson,  who 
was  another  sister  of  the  Plaintiff's:  and  he  fiirther  stated  that 
he  believed  that  the  Plaintiff  made  such  request  from  a  desire 
to  have  the  money  secured  to  him  for  his  own  life,  and  for  the 
benefit  of  his  sisters  after  his  death.  The  following  account  of  the 
directions  given  by  the  Plaintiff  to  the  Defendant  was  contained 
in  the  affidavit  of  John  Blenkin,  a  nephew  of  the  Plaintiff,  and 
son-in-law  of  Hodgson,  who  was  present  when  the  cheque  was 
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handed  to  the  Defendant :  '^  The  Plaintiff  said  to  the  Defendant,       JL  B. 
James  Hodgson,  tbat  he  was  to  take  the  money  and  invest  it  in        iger 
anything   that  was   safe,  and   pay  him  interest  for  it  as   long      i^^ 
as  he  lived,  and  at  his    (the  Plaintiff's)  death,  it  was  to  be 
divided  between  his  (the  Plaintiff's)  two  sisters,  Mrs.  Hodgson 
and  Mrs.  Diaony  and  that  a  deed  should  be  made  to  make  the 
arrangement  fast,   to  which  the    said    James  Hodgson  agreed." 
Reliance  was  placed  by  the  Court  on  this  accotmt  of  the  trans- 
action. 

The  Plaintiff  appeared  to  have  afterwards  expressed  a  desire 
that  a  deed  should  be  executed  for  the  purpose  of  securing  the 
property ;  and  Hodgson  caused  a  deed  poll  to  be  prepared,  whereby, 
in  consideration  of  the  annual  sum  of  £40  lOs.  to  be  paid  to  the 
Haintiff  during  his  life  by  Hodgson,  and  of  the  sum  of  £400  to  be 
paid  by  Hodgson  upon  the  decease  of  tbe  Plaintiff  to  Mrs.  Dixon, 
the  Plaintiff  purported  to  assign  the  £900  to  Hodgson  absolutely. 
This  deed  was  executed  by  the  Plaintiff  in  July,  1865,  while  he 
was  visiting  at  Hodgson*s  house.  It  was  admitted  that  the  deed 
was  read  over  to  the  Plaintiff  previously  to  his  execution  thereof; 
but  he  had  not  the  assistance  of  any  professional  adviser  in  the 
matter;  and  he  alleged  ihai,  having  received  only  an  imperfect 
education,  and  being  ignorant  of  the  nature  of  legal  documents,  he 
executed  the  deed  in  the  belief  that  it  was  a  will  or  other  instru- 
ment of  a  nature  which  did  not  deprive  him  of  fall  dominion  over 
the  property. 

In  November,  1865,  the  Plaintiff  applied  to  Hodgson  to  repay 
him  the  sum  of  £220,  part  of  the  £900,  in  order  to  pay  for  some 
houses  which  he  had  bought.  Hodgson  refused  to  do  so,  on  the 
ground  that  he  had  no  power  to  advance  the  money.  The  Plaintiff 
then  instructed  his  solicitors  to  claim  the  whole  £900  from  Hodgson, 
whose  solicitors  replied  to  the  application  that  the  Plaintiff  bad 
executed  a  deed  of  gift  of  that  sum  to  Hodgson,  The  Plaintiff  then 
filed  his  bill,  praying  that  the  deed  of  gift  might  be  set  aside  and 
delivered  up  to  be  cancelled ;  and  that  Hodgson  might  be  decreed 
to  repay  to  the  Plaintiff  the  sum  of  £900,  with  interest  at  the 
rate  of  4^  per  cent.  Mrs.  Dwon  and  Mrs.  Hodgson  were  made 
parties  to  the  suit  by  amendment. 
The  cause  now  came  on  to  be  heard. 


9. 
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IL  B.  .  Mr.  Sdwyn,  Q.C.,  and  Mr.  Martineau,  for  the  Plaintiff,  contended 
1867  that  the  deed  poll  was  either  a  purchase  deed  or  a  deed  of  gift ;  ia 
l^^^  either  case  its  nature  was  whoUy  inconsistent  with  the  trust  set  up 
by  the  Defendant  Hodgson. 

The  circumstances  of  the  case  shewed  that  undue  pressure  had 
been  brought  to  bear  on  the  Plaintiff  in  order  to  induce  him  to 
execute  the  deed ;  and  the  transaction,  therefore,  could  not  stand. 

Mr.  F,  P.  Morris,  for  Mrs.  Dixon. 

Mr.  Pearson,  Q.C.,  and  Mr.  CracknaU,  for  Mr.  and  Mrs.  Hodg- 
son: — 

A  valid  parol  trust  was  created  of  this  fund,  when  it  was  handed 
to  the  Defendant  Hodgson:  Bridge  v.  Bridge  (1);  Peckham  t. 
Tayhr  (2).  The  money,  therefore,  cannot  be  repaid  to  the  Plaintiff ; 
and  if  the  deed  poll  is  inconsistent  with  the  intentions  of  the 
Plaintiff  it  may  be  reformed. 

Lord  Bomilly,  M.R. : — 

It  is  not  necessary  for  me  to  hear  a  reply  unless  I  find,  on  read- 
ing the  papers,  that  it  is  desirable  to  do  so.  I  will  now  state  how 
the  case  at  present  strikes  me.  The  rules  which  govern  the  deal- 
ing with  voluntary  instruments,  when  they  come  before  the  consi- 
deration of  the  Court,  have  been  frequently  declared ;  nor  is  there 
much  doubt  on  the  subject  It  is  quite  settled  that  any  man  may 
make  a  voluntary  settlement,  if  he  pleases,  either  by  way  of  gift, 
or  in  the  shape  of  a  trust  to  be  executed  by  persons  to  whom  he 
conveys  property.  Whether  it  be  a  gift,  or  a  mere  conveyance 
upon  trust,  it  is  necessary  to  have  it  proved  that  the  man  under- 
stood what  it  was  he  intended  to  do ;  and  that  no  undae  influence 
was  exercised  over  him  by  the  person  in  whose  favour  he  made  the 
instrument.  The  present  transaction  does  appear  to  me  not  to  be 
a  very  difficult  one  to  understand,  and  I  do  not  think  at  present, 
although,  when  I  come  to  read  the  evidence,  my  opinion  may 
possibly  be  somewhat  altered,  that  there  is  much  conflict  between 
the  parties  as  to  what  was  intended  to  be  done.  The  Plaintiff 
having  received  a  cheque,  said  he  wished  it  to  be  intrudted  to  the 

(1)  16  Beav.  315.  (2)  31  Beav.  260. 
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Defendant;  the  Defendant  took  it,  and  they  together  got  the  ^^* 
money,  and  the  Plaintiff  gave  £100  of  it  to  one  sister,  and  the  ^^^ 
remaining  £900  to  the  Defendant,  his  other  sister's  husband.  It  Ldtb 
is  dear  that  when  the  Plaintiff  gave  the  Defendant  that  £900  HoDomr. 
it  was  not  meant  to  be  a  gift;  and  it  is  not  the  case,  on  either 
side,  that  it  was  meant  to  be  a  gift.  The  Plaintiff  says  he  lent  it ; 
and  althoagh  in  argument  some  objection  has  been  made  to  the 
word  "  loan,"  I  do  not  know  that  that  was  inaccurate ;  for  if  it  was 
intrnsted  to  the  Defendant  for  a  particular  purpose  imtil  a  trust 
deed  ooold  be  prepared  and  executed,  it  was  very  much  in  the 
oatnre  of  a  loan,  and  an  action  for  money  had  and  received  would 
bare  lain.  That  took  place  in  April.  Then  I  think  it  is  estab- 
lished that  the  Plaintiff  was  very  desirous  to  have  .a  deed  exe- 
cuted, and  that  he  went  to  Hodgsan^s  house  in  July  for  that  pur- 
pose ;  and  my  belief  is,  that  he  intended  a  deed  of  trust  to  be  exe- 
cuted, which  would  be  what  we  should  call  a  declaration  of  trust  of 
the  £900,  that  is,  that  the  money  was  to  be  invested  from  time  to 
time,  and  the  interest  paid  to  him,  and  after  his  death  the  money  was 
to  be  divided  in  the  proportion  of  £100  and  £500  between  his  two 
sisters.  But  if  those  were  his  intentions  they  have  not  been  carried 
into  execution.  The  deed  which  has  been  prepared  is  simply  a 
deed  of  gift,  with  the  condition  that  the  Defendant  should  pay 
^  per  cent,  on  the  money  given  to  him,  and  after  his  death 
should  pay  £400  to  the  sister  of  the  donor.  It  is  a  mere  deed  of 
gifLp  What  ought  to  have  been  done,  and  what  I  presume  would 
have  been  done  if  proper  instructions  had  been  given  to  the 
solicitor,  is  this,  to  have  prepared,  not  a  deed  poll  by  the  Plaintiff, 
but  one  by  the  Defendant,  declaring  that  the  money  had  been 
given  to  him  in  trust  to  invest  it  from  time  to  time,  to  pay  the 
interest  to  the  Plaintiff,  and  after  the  Plaintiff's  death  to  divide 
it  as  I  have  stated.  Accordingly  when  Mr.  Sdwyn  was  opening 
the  case,  I  asked  him  whether  his  client  would  consent  to  do  that 
flow,  thinking  that  would  be  the  best  for  all  parties ;  but  at  the 
same  time  I  stated  the  Court  had  no  power  to  compel  him  to  do 
that,  and  that  it  was  entirely  optional  on  his  part.  Why  I  made 
that  remark  I  will  now  explain  in  a  few  words.  What  I  consider  to 
be  established  by  the  cases  is  this,  that  if  a  voluntary  deed  is  incom- 
plete, this  Court  will  not  compel  the  completion  of  the  imperfect 
ToL.IV.  D  2 
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^  ^      instrument ;  nor,  on  tlie  other  hand,  will  the  Court  help  a  person 

1867        who  has  made  a  gift  by  a  voluntary  deed,  and  then  repudiates  it, 

liisTBB      and  asks  the  Court  to  set  it  aside,  and  to  give  him  back  the  money. 

UoDOBON.     ^^®  Court  says,  "  It  will  have  nothing  to  do  with  it.    If  you  can 

bring  your  action  at  law,  do  so;  but  this  Court  will  not  interfere 

in  any  respect  whatever." 

Then,  supposing  this  to  be  a  voluntary  deed,  it  is  admitted  that 
it  does  not  carry  out  the  intentions  of  the  Plaintiff;  but  it  is  said 
you  may  reform  it.  But  there  is  this  distinction  to  be  taken.  I£ 
a  man  executes  a  voluntary  deed  in  his  lifetime  declaring  certain 
trusts,  and  happens  to  die,  and  it  is  afterwards  proved,  from  the 
instructions  or  otherwise,  that  beyond  all  doubt  the  deed  was  not 
prepared  in  the  exact  manner  which  he  intended,  then  the  deed 
may  be  reformed,  and  those  particular  provisions  necessary  to  carry 
his  intention  into  effect  may  be  introduced.  But  if  the  case  be 
that  he  made  a  mistake,  and  you  say  to  him,  '*  You  intended  there 
should  bo  a  trust  in  favour  of  A.  J5.,"  and  he  says,  "  I  intended  no 
such  thing ;  I  do  not  choose  to  give  anything  to  A,  J?.,"  no  amount 
of  evidence,  however  conclusive,  proving  that  he  did  so  intend,  will 
at  all  justify  the  Court  in  compelling  him  to  introduce  a  clause  into 
the  deed  which  he  does  not  choose  to  introduce  now,  although  he 
might  at  the  time  have  wished  to  have  done  so.  It  comes  to  this : 
that  the  Court  will  never  interfere  to  enforce  a  contract  between 
parties  for  the  due  execution  of  a  voluntary  deed.  I  cannot  decree 
specific  performance  of  a  contract  to  create  a  trust  which,  if.the 
Plaintiff  originally  intended,  he  has  since  repented  of.  Such  a 
contract  or  agreement  cannot  be  carried  into  execution  unless 
there  be  what  is  technically  called  a  valuable  consideration  for  it. 

The  case  was  put  with  considerable  ingenuity  cmd  force  in 
this  way :  Suppose  the  case  had  rested  here,  that  the  Plaintiff  had 
given  the  £900  to  the  Defendant,  and  at  the  same  time  had  told 
the  Defendant,  "  Now  remember,  you  hold  this  money  upon  trust 
to  invest  it  and  to  pay  the  interest  to  me,  and  then  to  divide 
it  after  my  death  between  my  two  sisters  in  certain  proportions ;" 
would  not  that  be  complete  ?  I  am  disposed  to  think,  if  nothing 
more  was  intended  to  be  done,  it  would  be  complete,  and  that  the 
money  being  paid,  the  Defendant  would  have  held  it  on  those 
trusts,  and  that  the  Court  would  have  supported  it.    But  that  is 
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not  this  case*  ThQ,  ariangement  was  intended  to  be  ratified  and  M.B. 
<;ompleted  hj  a  deed,  and  accordingly  a  deed  is  prepared ;  when  1867 
the  deed  is  produced,  you  find  it  is  not  a  deed  declaring  any  trust 
at  all,  but  is  a  deed  giving  the  money  absolutely  to  the  Defendant 
ibr  his  own  use  and  benefit,  provided  he  pays  4^  per  cent,  to  the 
Plaintiff,  and  £400  to  one  of  his  sisters  after  his  death.  This 
is  not  the  case  of  a  parol  trust.  The  trust  was  to  be  put  into 
writing ;  and  it  is  certain  that  the  writing,  if  it  can  be  called  a 
declaration  of  trusty  does  not  carry  into  effect  any  such  trust  as  is 
alleged* 

If  I  simply  left  this  case  as  it]  stands,  and  dismissed  the  bill, 
tlien  of  course  Mr.  Hodgson  might  put  the  money  into  his  own 
pocket,  and  do  what  he  pleased  with  it,  for,  as  I  have  already 
explained,  I  cannot  reform  this  instrument ;  nor  can  I,  by  any 
possible  rule  of  construction,  make  out  any  trust  upon  this  instru- 
menty  except  a  trust  to  pay  interest  at  4^  per  cent,  to  the  Plaintiff, 
and  £400  to  this  lady,  leaving  the  money  unsecured,  although  it  is 
admitted  that  one  object  of  the  Plaintiff  was  to  have  it  secured. 

Again,  it  is  clear  that  the  Plaintiff  has  been  compelled  to  come 
into  Court,  because  when  the  request  was  made  to  the  Defendant 
to  pay  £220  he  refused  to  do  so,  on  the  ground  that  he  had  no 
power  to  do  it.  But  the  Defendant  might  have  offered  to  advance 
the  money  if  the  houses  were  conveyed  to  him  on  the  trusts  in- 
tended. Then,  when  his  solicitors  are  applied  to,  they  state  that 
the  deed  is  a  deed  of  gift,  and  it  is  not  till  the  answer  comes  in  that 
the  Defendant  sets  up  a  trust. 

I  am  asked  to  discredit  the  whole  of  the  Plaintiff's  case,  first, 
because  he  calls  it  a  loan  (which  I  have  already  disposed  of),  and 
secondly,  because  he  says  the  instrument  was  a  will.  But  if 
he  really  believed  it  was  the  mode  in  which  he  was  disposing 
of  his  property  after  his  death,  the  impropriety  of  the  expression 
is  not  very  great ;  and  if,  in  fact,  it  had  been  such  a  declaration  of 
tmst  as  he  seems  to  have  contemplated  at  the  time,  it  would  have 
been  a  disposition  of  the  £900  after  his  death.  It  is  difficult,  in 
this  state  of  circumstances,  to  say  the  Court  can  do  otherwise  than 
declare  that  the  Plaintiff  is  entitled  to  have  the  money  returned  to 
him«  Although  it  be  true  the  Court  will  not  interfere  on  either 
side  in  voluntary  transactions,  yet  when  it  makes  out  that  the 
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M.  R.       de^  cannot  stand  as  a  deed  of  gift,  and  that,  therefore,  the  result 

1S67        woold  be  that  there  would  be  simply  in  the  hands  of  the  Defen- 

IdBiEB      <lant  a  sum  of  money  which  the  Plaintiff  was  entitled  to,  the  Court, 

HoD^N.     ^^  order  to  avoid  circuity  of  action,  will,  on  putting  an  end  to  and 

cancelling  a  deed,  instead  of  requiring  the  Plaintiff  to  bring  an 

action  at  law  for  payment  of  the  money,  direct  the  Defendant  to 
pay  the  money  to  the  Plaintiff. 

That  is  the  view  which  I  have  taken  on  the  argument,  but  I  may 
change  it  on  reading  the  evidence  and  the  pleadings  in  the  cause, 
and  therefore  I  shall  have  it  put  in  the  paper  to-morrow  or  the 
next  day,  in  order  that,  if  I  wish  to  have  further  assistance  on  the 
subject,  I  may  hear  Mr.  Sehoyn  upon  it. 


March  14.    Lord  Eomillt,  M.E. : — 

I  expressed  my  opinion  on  this  case  pretty  fully  upon  the  former 
occasion:  I  have  since  read  the  papers  and  evidence,  and  the 
perusal  of  them  does  not  alter  my  view. 

The  question  really  comes  to  this :  Can  I  enforce  specific  per- 
formance of  an  intention  to  make  a  voluntary  settlement  ?  I  am 
of  opinion  that  I  cannot,  and  I  must,  therefore,  make  a  decree 
according  to  the  prayer  of  the  bilL 

The  perusal  of  the  papers  confirms  my  view  that  the  Plaintiff, 
in  giving  this  money  to  the  Defendant,  never  intended  that  he 
should  have  it  beneficially ;  but  that  it  should  be  secured.  I  think 
his  desire  to  have  a  deed  executed  arose  from  the  wish  to  have  it 
secured.  The  money  has  never  been  secured ;  and  though  I  have 
great  doubts  whether  the  Defendant  clearly  understood  that  it  was 
to  be  secured,  I  think  he  must  pay  the  costs,  for  this  reason,  that 
when  the  money  was  asked  for,  he  did  not  say  that  he  held  it 
on  trust ;  but  seems  to  have  claimed  it  as  a  gift. 

Solicitors  for  the  Plaintiff:  Messrs.  Cunliffe  dt  Beaumoni,  agents 
for  Mr.  0.  B.  Wooler,  Darlington. 

Solicitors  for  the  Defendant :  Messrs.  N.  0.  dt  C.  MUne^  agents 
for  Messrs.  Swarhreck  dt  Son,  Thirsk. 
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WALPOLE  V.  AFTHORP.  M.  r. 

Wm — Legacy^  residuary  or  specific — AbatemetU*  J^ 

A  testator  bequeathed  the  money  to  be  received  under  a  policy  of  aasuranc^i 
on  his  life,  which,  at  the  date  of  the  bequest,  would  have  amounted  to  £6416, 
to  tmstees  upon  trust  to  invest  it  in  Oovemment  securities,  and  pay  the 
income  to  his  wife  for  life ;  and,  after  her  death,  to  pay  thereout  two  sums  of 
£2000,  which  he  had  agreed  to  settle  on  his  daughters ;  and  he  gave  £1000, 
part  of  the  residue  of  the  money,  to  A. ;  £1000  to  B, ;  and  *'  £416, 
residue  and  remainder  of  the  moneys  to  be  received  under  the  said  policy, 
after  payment  of  the  said  four  several  sums  of  £2000,  £2000,  £1000,  and 
£1000,  with  any  future  additions  that  may  be  made  on  the  said  policy,*'  to 
C.  £6532  was  received  under  the  policy,  and  invested  in  Reduced  3  jxir 
Gents,  at  94.  At  the  death  of  the  widow  the  price  of  the  stock  had  fallen 
to89:— 

Eddy  that  the  legacy  to  C,  was  a  specific  legacy  ot  £532 ;  and,  consequently, 
that  the  legacies  to  A^  B,,  and  C,  must  abate  ratably. 

iHIS  was  a  special  case. 

Frederick  Apihorp,  on  the  marriage  of  his  daughters,  Susan 
Fereday  and  Caroline  Waits,  settled  £2000  out  of  the  money  to 
be  received  under  a  pob'cy  of  assurance  on  his  life  in  the  Equi' 
^o&k  Life  Assurance  Society  upon  each  daughter,  and  her  children, 
subject  to  a  life  interest  reserved  to  his  wife.  By  his  will,  dated 
the  11th  of  September,  1846,  he  bequeathed  the  money  to  be 
received  under  the  policy  to  two  trustees  (who  were  also  the 
trostees  of  Mrs.  Watts's  settlement)  upon  trust  to  invest  the  same 
in  Government  securities,  and  pay  the  income  to  his  wife  for  life, 
and  after  her  death,  by  sale  of  a  sufficient  part  of  the  securities,  to 
Taise  and  pay  the  two  sums  of  £2000 ;  and  he  gave  the  residue  of 
the  moneys,  stocks,  funds,  and  securities,  to  be  produced  from  the 
policy,  firom  and  after  his  wife's  death,  to  his  five  daughters. 

By  a  codicil,  dated  the  6th  of  February,  1850,  the  testator,  after 
^ting  the  above  bequest,  and  stating  that  the  sum  of  money 
^hich  would  be  then  payable  under  the  policy  amoimted  to 
£6416  10«.,  revoked  the  bequest  of  the  residue  of  the  moneys 
to  be  produced  from  the  policy  to  his  five  daughters,  and  gave 
«idi  residue  in  manner  following  (that  is  to  say),  £1000  part 
thereof  to  Mrs.  Watts,  £1000  other  part  thereof  to  trustees  for  the 
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M.  B.       benefit  of  Mrs.  Fereday  and  her  children ;  and  '^  as  to  £416  10s., 

1867       the  residue  and  remainder  of  the  moneys  to  be  receired  and  to  be 

Walpole     produced  under  and  by  virtue  of  the  said  policy,  after  payment  of 

ApiSorp     *^®  ^^^  ^^"  sevei-al  sums  of  £2000,  £2000,  £1000,  and  £1000, 

^—        with  any  future  addition  or  additions  that  may  be  made  on  the 

said  policy,''  upon  trust  for  aU  the  daughters  of  his  son,  W.  E. 

Apthorp,  who  should  attain  twenty-one. 

The  testator  died  in  August^  1853 ;  the  sum  leoeived  upon  the 
policy  was  £6532  10a,  which  was  invested  by  the  trustees  in 
Reduced  3  per  Cents.,  at  94|^.  The  widow  died  in  June,  1865,  at 
which  time  the  price  of  Seduced  3  per  Cents,  had  fallen  to  89^. 

W.  H.  Apthorp  had  only  one  daughter,  Lucy,  and  she  had 
attained  twenty-one.  After  the  testator's  death  Mr.  Watts  died,, 
and  Mrs.  WaiU  married  J8.  Wcdpole,  and  her  legacy  of  £1000  was 
thereupon  settled  in  the  usual  manner.  Mrs.  Fereday  and  her 
children  were  living  abroad,  and  were  not  made  parties  to  the 
special  case. 

The  questions  were : — 

1st.  Whether  Mrs.  Walpole  and  her  children  could  claim  £2000, 
or  only  so  much  of  the  Beduced  3  per  Cents,  as  would  have  been 
purchased  with  £2000  at  the  testator's  death. 

2nd.  Whether,  as  the  moneys  to  be  produced  by  the  sale  of  the 
stock  would  be  insufficient,  after  payment  of  the  two  sums  of 
£2000,  to  pay  in  full  the  legacies  of  £1000,  £1000,  and  £532  lOs., 
such  legacies  ought  to  abate  proportionately,  or  whether  the  two 
legacies  of  £1000  should  take  priority  over  the  legacy  of  £532  105. 

Mr.  EddiSf  for  Mrs.  Walpole  and  her  children : — 

1st.  The  will  expressly  directs  the  trustees  to  raise  the  two  sums 
of  £2000  by  sale  of  a  sufficient  portion  of  the  stock  after  the  widow's 
death ;  it  is  impossible,  therefore,  for  the  l^atees  to  contend  that 
these  sums  ought  to  have  been  severed  from  the  rest  of  the  fund 
at  the  testator's  death.  2nd.  The  gift  to  the  daughters  of  W.  E. 
Apthorp  was  residuary.  It  is  not  like  the  cases  of  Page  v. 
LeapinffweU  (1),  and  Mtoes  v.  Caudon  (2),  where  a  testator  was 
dividing  what  he  assumed  to  be  a  fixed  sum;  here  the  testators 
language  shews  that  he  knew  that  he  was  dealing  with  a  flue- 

(1)  18  Ves.  463.  (2)  30  Beav.  554. 
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toatiDg  fimd ;  for  after  stating  its  present  value,  and  specifying       M.  B. 
£416  IQs.  as  the  amount  of  the  residue,  according  to  that  value,        i867 
after  paying  the  two  debts  and  the  two  legacies  of  £1000,  he     walhha 
sweeps  into  that  residue  the  future  additions  to  the  fund,  shewing 
that  while  the  other  l^acies  were  to  be  certain,  this  residuary 
beqxiest  was  to  depend  on  the  amount  of  the  fund  at  the  time  of 
distribution. 

Mr.  B,  B,  HawkinSy  for  Lwsy  Apthorp : — 

1st.  It  was  the  duty  of  the  trustees  to  invest  £2000  in  their 
names  as  the  trustees  of  Mrs.  Walpole'B  first  settlement,  the  first 
trost  of  which  was  for  the  testator's  widow  for  life ;  and  it  must  be 
assamed  that  they  did  so  invest  it,  and  appropriate  so  much  of  the 
stock  as  was  lought  with  that  sum,  although^  being  also  trustees  of 
the  rest  of  the  fund  under  the  will,  they  did  not  actually  sever  it. 

2iid.  The  gift  to  Lucy  Apthorp  was,  as  in  Page  v.  Leaping- 
wS  (1),  a  legacy  of  a  certain  sum,  viz.,  £416  lOs.,  with  a  chance 
of  increase.  If  Mrs.  Wcdpole  had  died  without  issue  in  the  tes- 
tator's lifetime,  Lucy  Apthorp  could  not  have  claimed  the  £1000 
as  residuary  legatee :  Easvm  v.  Appleford  (2).  She  therefore  took 
a  specific  legacy  of  £532  10s.,  and  the  three  legacies  must  abate 
iBteably. 

Mr.  Cookson,  for  the  trustees. 

Ur.  Eddis,  in  reply. 


Slarch  15.    Lobd  Romillt,  M.K. : — 

In  the  first  place  I  am  clearly  of  opinion  that  the  two  sums  of 
£2000  are  payable  in  fuU.  The  testator  settled  them  on  his 
<hiQgliters  upon  their  marriages,  and  they  must  be  paid  without 
ftny  deduction.  Then,  as  to  the  three  legacies,  I  think  that  tbe 
case  oomes  within  the  principle  of  Page  v.  LeapinffweU,  and  that 
they  must  abate  rateably.  If  the  bequest  had  ended  with  the 
words  ''residue  and  remainder  of  the  moneys  to  be  produced  under 
^i  by  virtue  of  the  said  policy,*'  there  could  have  been  no  ques- 
(1)  18  Ve8.  463.  (2)  5  My.  &  Cr.  56. 
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tion  bnt  that  the  testator  intended  to  make  an  exact  diyision  of 
the  fund  between  the  three  legatees  or  classes  of  legatee&  I  hesi- 
tated at  first  on  account  of  the  subsequent  words,  bnt  I  am  of 
opinion  that  they  do  not  alter  the  character  of  the  bequest,  and 
that  the  testator  meant  to  give  to  the  daughters  of  W.  H,  ApOiarp 
(to  use  the  words  of  Sir  WiUiam  Orant  in  Page  v.  LeapingweU  (1) ), 
not  an  indefinite  surplus,  but  a  precise  legacy  to  a  certain  extent, 
with  a  chance  of  something  more.  I  am,  therefore,  of  opinion 
that,  after  payment  of  the  two  sums  of  £2000,  the  fund  is  divisible 
in  the  proportions  of  £1000,  £1000,  and  £532  10s. 

Solicitors :  Messrs.  PoumaU  dk  Son. 


M.  B. 

1867 
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STAKES  V.  PENTON. 

WiU — Oift  of  Residue  to  Children — Hotchpot — Property  derived  aiiunde — Period 

of  Distribution, 

A  testator,  who  had  been  twioe  married,  and  had  three  aona  by  the  first 
marriage,  and  a  son  and  a  daughter  by  the  second,  gave  his  residuary  estate 
to  his  five  children,  share  and  share  alike,  the  shares  of  his  sons  to  be  payable 
at  twenty-one,  and  of  his  daughter  at  that  age  or  upon  marriage,  with  a  gift 
over  in  case  of  death  before  the  shares  became  payable ;  and  he  directed  that 
in  case  his  three  children  by  his  first  wife  should  receive  any  moneys  which 
should  become  payable  to  them  as  the  children  of  their  mother,  such  moneys 
should  be  considered  as  a  deduction  from  the  shares  of  such  children,  it  being 
his  desire  that  all  his  children  should  share  and  share  alike.  After  the  eldest 
child  attained  twenty-one,  but  before  any  of  the  rest  attained  that  age,  the 
children  of  the  first  miarriage  became  entitled  to  a  fund  as  children  of  their 
mother : — 

Edd^  that,  as  the  share  of  this  fund  coming  to  the  eldest  sou  could  not 
be  deducted  from  his  share  of  the  residue,  and  it  was  the  intention  of  the 
testator  that  the  proviso  in  his  will  should  operate  on  all  the  children  alike, 
no  deduction  could  be  made  from  the  shares  of  the  other  children  of  the  said 
marriage. 

X  HE  testator  in  this  cause,  Charles  8tare$,  was  twioe  married. 
By  his  first  wife  he  had  three  sons,  WiUiam^  WaUer,  and  Henry ; 
and  by  his  second  wife  he  had  two  children,  Charles  and  Mary  Ann. 
By  his  will,  dated  the  19th  of  December,  1853,  he  gave  all  his 

(1)  18  Ves.  463. 
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residuary  estate  to  trustees  upon  trust  for  his  wife  during  her       ll.  fi, 

widowhood ;  and  from  and  after  her  decease,  or  second  marriage,       isa7 

for  his  several  children  (naming  them),  for  their  full  and  equal      ^^^^ 

use  and  benefit,  share  and  share  alike :  the  share  of  his  sons  to  be 

paid  to  them  on  their  attaining  the  age  of  twenty-one  years,  and 

the  share  of  his  daughter  to  be  paid  to  her  on  attaining  that  age, 

or  her  day  of  marriage,  which  should  first  happen ;  and  in  case 

either  of  his  said  fire  children  should  die  before  his  or  her  share 

or  portion  under  that  his  will  should  become  payable,  leaving  lai^  - 

M  issue  him  or  her  surviving,  he  directed  that  such  issue  should 

be  entitled  to  such  share  or  portion  under  that  his  will  as  his  or 

her  parent  would  have  been  entitled  to  had  he  or  she  been  living 

when  the  same  should  become  payable ;  but  in  case  of  the  death 

of  either  of  the  said  five  children  before  his  or  her  portion  should 

become  payable,  without  leaving  lawful  issue  him  or  her  surviving, 

then  he  directed  that  the  portion  or  share  under  that  his  will  of 

him  or  her  so  dying  should  belong  to,  and  be  equally  divided 

between,  the  survivors  and  survivor  of  them  his  said  five  children. 

Provided  always,  and  he  expressly  directed,  that  in  case  his  said 

three  sons  by  his  first  wife,  or  either  of  them,  should  receive  any 

moneys  or  property  from  any  relative  of  his  said  first  wife,  or 

which  should  become  payable  to  them  as  the  children  of  their 

said  mother,  such  moneys,  or  the  value  of  such  property,  should 

be  considered  as  a  deduction  from  the  portion  to  which  such  sons 

or  son  would  otherwise  be  entitled  under  that  his  will ;  it  being 

his  express  desire  and  intention  that  all  his  children  should  share 

and  share  alike. 

The  testator  died  on  the  4th  of  December,  1853.  His  widow 
married  again  in  1861.  William^  his  eldest  son,  attained  the  age 
of  twenty-one  in  January,  1866 ;  Walter^  the  second  son,  attained 
that  age  in  January,  1867 ;  the  other  children  were  still  infants. 

By  a  settlement,  made  in  1837,  by  Jame$  Grant,  father  of  the 
testator's  first  wife,  a  sum  of  £1300  was  settled  upon  trusts  for 
Mary  Grant,  the  wife  of  James  Grant,  for  her  life,  and  after  her 
death  for  the  three  youngest  children  of  James  Grant  (of  whom 
the  testator's  first  wife  was  one),  in  equal  shares;  and  it  was 
ptOTided,  that  id  case  any  of  such  children  should  die  before  his 
or  h^  share  became  payable  leaving  issue,  the  same  should  go  to 
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M.  B.      snch  issue.    Mary  Orani  died  in  Noyember,  1866 ;  and  upon  her 
1887        death  the  three  sons  of  the  testator  by  his  fiist  marriage  became 
^^^      entitled  to  one-third  of  the  £1300  so  settled, 
p^^  A  Petition  was  now  presented  by  the  three  sons  of  the  first 

marriage,  that  the  shares  of  William  and  Walter  in  the  residue 

might  be  ascertained  and  paid  to  them,  and  that  the  shares  of 
the  infants  might  be  carried  to  a  separate  account. 

Mr.  SdwyUy  Q.C.,  and  Mr.  W.  Morris^  for  the  Petitioners : — 

No  deduction  ought  to  be  made  from  the  Petitioners'  shares 
because  they  have  become  entitled  to  one-third  of  £1300  under 
the  settlement  of  1837.  This  sum  does  not  come  to  them  as 
children  of  their  mother.  Besides,  the  proviso  in  the  will  is  void, 
on  account  of  its  extending  to  property  derived  from  an  unlimited 
class  of  persons ;  or,  if  any  meaning  is  to  be  given  to  it>  it  must 
refer  only  to  property  acquired  before  the  shares  became  vested. 

Mr.  Wardf  for  the  younger  children : — 

The  share  of  £1300  is  clearly  payable  to  the  Petitioners  as 
children  of  their  mother ;  and  the  proviso  in  the  will  extends  to 
all  property  acquired  before  the  shares  became  payable  to  the 
children. 

Mr.  Croadet/y  for  the  trustees  of  the  wilL 

Mr.  Sdwyn,  in  reply. 


March  21.  Lobd  Bomillt,  M.B.,'  after  stating  the  facts  of 
the  case,  continued : — 

The  question  is,  whether  the  proviso  contained  in  the  will 
operates  so  as  to  compel  the  three  children  of  the  first  marriage 
to  bring  their  shares  of  the  £1300  into  hotchpot.  Upon  the  best 
consideration  I  have  been  able  to  give  to  the  subject,  I  think  that 
the  proviso  in  the  testator's  will  must  be  considered  as  operating 
only  in  case  the  children  of  the  first  marriage  took  anything  as 
children  of  their  mother  before  the  share  of  the  residue  of  any  one 
of  them  became  payable.    I  do  not  think  the  proviso  operated  to 
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ILB. 


compel  any  one  of  the  children  aftenvards  to  refund  what  they  had       

abeady  reoeived.  It  is  clear  that  the  testator  intended  all  the  i^^i 
children  to  be  put  on  an  equal  footing ;  but  William^  who  attained  JT^ 
twenty-one  in  January,  1866,  thereupon  became  entitled  to  receive,         f'* 

and  might  have  received,  his  one-fifth  of  the  residue  of  his  fiEither's       ' 

estate;  and  upon  the  death  of  his  grandmother,  by  reason  of  his 
being  one  of  the  children  of  his  mother  who  survived  her,  he 
became  entitled  to  one-third  of  £1300.    There  is  not  any  process 
by  which,  if  he  had  received  his  one-fifth  of  the  residue,  he  could 
haye  been  compelled  to  refund  what  he  had  received,  or  by  which 
his  thiid  of  the  £1300  could  be  brought  into  hotchpot  for  the 
benefit  of  the  children  of  the  second  marriage.    I  think  the 
proviso  is  meant  to  operate  upon  all  the  children  of  the  first 
marriage  alike,  and  that  the  testator  did  not  intend  that  the  mere 
ciicomstance  of  their  attaining  twenty-one  before  or  after  the 
death  of  the  grandmother  should  give  them  different  rights  under 
his  wilL    But,  so  regarding  it,  it  is  extremely  difficult  to  give 
effect  to  the  intention  expressed  by  the  testator.  The  proviso  must, 
as  I  have  said,  be  understood  as  applying  to  money  to  be  received 
bom  the  grandmother's  settlement  before  their  shares  of  the  residue 
became  payable.    Now,  if  one  of  th^  children  of  the  testator  had 
died  after  the  second  marriage,  and  before  attaining  twenty-one, 
and  without  issue,  the  share  of  that  child  would  have  gone  to  his 
brothers,  and  to  his  sister,  who  did  attain  twenty-one,  or  to  the  issue 
of  any  one  who  died  before  that  age  leaving  issue.  How  is  the  Court 
to  work  out  such  a  proviso  ?    How  can  it  tell  what  share  the  Peti- 
tioner will  take,  until  it  is  ascertained  which  of  his  brothers  do  or 
do  not  attain  twenty-one  ?    And  upon  what  principle  or  authority 
can  the  Court  impound  the  £1300  until  the  youngest  child  attain 
twenty-one,  and  then  divide  the  fund  as  if  the  vesting  had  been 
postponed  till  that  period  ?    In  the  first  place,  I  think  the  proviso 
can  only  relate  to  money  received  before  the  share  of  the  residue 
should  become  payable,  and  that,  so  holding,  the  testator,  by 
giying  vested  interests  to  his  children  in  the  residue,  with  gifts 
over  in  the  event  of  their  dying  without  issue  before  the  shares 
became  payable,  has  made  it  impossible  for  the  Court  to  ascertain 
vhat  the  share  of  each  child  is  on  attaining  twenty-one,  and  there- 
fore made  it  impossible  to  carry  his  wish  into  execution  without 
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M.B.       violating  the  rules  of  law,  which  entitle  a  person  on  attaining 

1867       twenty-one  to  receive  payment  of  the  share  which  is  vested  in  him. 

g^^  I  cannot  say  that  I  have  felt  no  difficulty  in  deciding  on  this 

^'         question,  and  I  have  in  vain  looked  for  any  authorities  to  assist  me ; 

and  I  have  therefore  had  recourse  to,  and  relied  on,  the  principles 

of  the  Courts  of  equity,  which  establish  that  a  fund  shall  be  divided 
as  soon  as  possible,  and  that  it  will  not  postpone  the  payment  in 
order  to  enlarge  the  class.    In  this  I  refer  to  the  most  familiar 
instance: — If  a  testator,  by  his  will,  leave  a  legacy  to  be  divided 
equally  amongst  all  the  children  of  A.,  this  takes  effect  imme- 
diately on  the  death  of  the  testator,  although  A,  should  be  still 
alive,  and  be  likely  to  have  more  children.     It  includes  all  the 
diildren  then  living,  and  no  others;   it  excludes  all  after-bom 
children,  even  though  there  be  a  gift  over  in  the  event  of  any  one 
dying  an  infant    So,  also,  if  a  legacy  be  left  to  one  for  life,  and 
after  his  death  to  all  the  children  of  A,,  those  bom  before  the 
period  of  distribution  will  take,  but  not  a  child  who  may  be  bom 
afterwards ;  that  is,  the  class  is  to  be  ascertained  at  the  period  of 
distribution,  and  all  others  are  excluded.    Here»  the  children  of 
Mrs.  Stares,  the  first  wife  of  the  testator,  who  were  to  take  under 
the  grandmother's  settlement,  were  ascertained  at  the  death  of 
Mrs.  Orani,  their  grandmother,  in  November,  1866,  and  therefore 
they  each  became  entitled  to  one-third  of  £1300.    But  previous 
to  that  time,  the  eldest  son,  who  had  attained  twenty-one  in 
January,  1866,  had  become  entitled  to  receive  his  share,  one-fifth 
of  the  residue.    It  is  impossible  to  make  him  refund  anything ; 
and  I  am  of  opinion  that  on  his  attaining  twenty-one  his  share  of 
the  residue  was  ascertained,  and  that,  at  the  same  time,  the  shares 
of  his  two  brothers  must  be  considered  as  having  been  also  ascer- 
tained, and  that  they  could  not  be  altered  by  the  fetet  of  the 
subsequent  death  of  the  grandmother,  and  their  becoming  entitled 
to  one-third  of  the  £1300.     The  consequence  is,  that    in  my 
opinion  the  Petitioners,  William  and  Walter,  are  each  entitled  to 
receive  one-fifth  of  the  residue. 

Solicitors :   Messrs.  Hampton  iSt  Burffin,  for  Messrs.  J.  dk  K 
Hoskins,  Oospart. 
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COOPER  v.  EVANS.  M.  a 

1867 


Pfineipal  and  Surety — Joint  and  several  Bond  by  Principal  and  Sureties — 

Non-exteulion  hy  Principal — BeUaae.  March  18. 22. 

A  surety,  who  has  executed  a  bond  on  the  faith  of  its  being  executed  hy 
tiie  prindpal  debtor  also,  cannot  be  released  from  his  obligation  on  the  ground 
that  the  principal  has  never  executed  it,  if  the  principal  has  executed  an 
instrument  on  which  the  surety  may  sue  him  and  become  a  specialty  creditor 
of  hi& 

iHE  Defendants,  Messrs.  EvanSy  were  coalowners.  In  March, 
1864,  one  J.  O,  Fariington  became  their  agent  for  the  sale  of  their 
coals,  and  entered  into  an  agreement  under  seal  with  them  for  the 
faithful  discharge  of  his  duties.  They  also  required  him  to  pro- 
cure sureties  in  a  bond  of  £1000  for  the  fulfilment  of  the  agree- 
ment ;  and  he  requested  the  Plaintiff,  Cooper,  and  one  C,  H.  Par- 
iingUmj  to  become  such  sureties.  On  the  15th  of  March,  1864, 
the  agent  of  Messrs.  Evans  called  upon  Cooper  with  the  engross- 
ment of  a  bond  for  execution  by  him.  Finding  the  bond  to  be  a 
joint  and  several  bond  by  J.  C.  Partington  and  two  sureties,  Cooper 
executed  it,  in  the  belief,  derived  from  the  form  of  the  bond  (which 
had  been  prepared  by  the  Messrs.  Eoans\  that  Jl  C.  Partington 
woold  also  execute  it;  and  he  deposed  that  he  would  not  have 
consented  to  execute  it,  had  he  been  aware,  or  suspected,  that 
/.  C.  Partington  would  not  execute  it.  J.  C.  Partington  never 
executed  it. 

In  1866,  the  Messrs.  Evans  became  aware  that  J.  C.  Partington 
had  committed  a  breach  of  his  agreement,  and  they  thereupon 
commenced  an  action  on  the  bond  against  Cooper,  Cooper  pleaded 
non  est  factum,  and  he  also  applied  for  leave  to  plead  a  special 
equitable  plea  setting  out  the  facts  stated  above ;  but  the  appli- 
cation was  refused  by  Mr.  Baron  BramweH,  who  was  of  opinion 
that  the  issue  intended  to  be  thereby  raised  might  be  raised  on 
the  odier  plea.  The  action  was  tried  at  Liverpool,  on  the  14th  of 
Angnst,  1866,  when  a  verdict  was  found  for  the  Messrs.  Evans, 
for  £1000,  leave  being  reserved  to  Cooper  to  move  to  enter  a 
nonsuit.    A  rule  was  obtained  pursuant  to  the  leave  reserved. 
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M.  B.       and  on  the  12th  of  February,  1867,  it  was  discharged  after  sign- 

18C7       ment.     Cooper  thereupon  filed  his  bill  to  restrain  execution  upon 

CuoFEB      the  judgment,  and  the  cause  now  came  on  to  be  heard  upon  motion 

KvAKR.      for  ^lec^e^- 

Mr.  Wiekens^  for  the  Plaintiff: — 

The  decision  at  law  does  not  conclude  the  case  in  equity :  Cumr 
herlege  v.  Law9on  (1).  The  Plaintiff  was  led  to  believe  from  the  form 
of  the  bond,  which  was  prepared  by  the  obligees,  that  the  prin- 
cipal debtor  would  execute  it ;  he  has  not  executed  it ;  and  the 
Plaintiff,  not  having  obtained  the  specific  protection  which  he 
had  a  right  to  insist  on,  is  entitled  to  be  relieved :  UnderhtU  v. 
Horwood  (2) ;  Bonser  v.  Cox  (3)  ;  Eoans  v.  Bremridge  (4). 

Mr.  BaggaUayy  Q.C.,  and  Mr.  W.  F.  Bcbinson,  for  the  Defen- 
dants : — 

The  Plaintiff  here  relies  only  on  his  being  misled  by  the  form 
of  the  bond.  In  all  previous  cases  there  has  been  an  actual  agree- 
ment as  to  the  nature  of  the  security  between  the  sureties  and  the 
creditors  ;  or,  at  all  events,  something  more  than  an  implied 
condition. 

Again,  the  defence  now  raised  might  have  been  equally  well 
raised  at  law  ;  it  was,  in  fact,  raised  and  failed.  The  same  princi- 
ples govern  the  rights  of  principal  and  surety  at  law  and  in 
equity :  Hawkshaw  v.  Parkins  (5)  ;  Eyre  v.  Everett  (6) ;  Mcu^kintosh 
V.  Wyait  (7)  ;  and  no  collateral  equity  is  shewn  here. 

Finally,  the  Plaintiff  is  not  substantially  damnified :  he  will 
obtain  all  the  relief  which  he  could  have  got  if  Partington  had 
executed  the  bond,  by  suing  him  in  the  names  of  the  Messrs.  Evans 
on  his  agreement  with  them. 

Mr.  WickenSy  in  reply : — 

It  is  admitted  on  all  hands  that  in  some  cases  there   is  a 

(1)  1  C.  B.  (N.S.)  709,  SCO  p.  725.  (4)  2  K.  &  J.  174;  8  D.  M.  &  G. 

(2)  10  Ves.  209,  see  pp.  225,  226.      100. 

At  p.  226,  lines  6,  8,  9, 10,  for  Migte^  (6)  2  Sw.  539. 

read  otligw.  (6)  2  Russ.  381. 

(3)  4  Peav.  379,  affirmed  on  appeal,  (7)  3  Hare,  562. 
8  Jur.  387. 
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difference  between  the  rights  of  a  surety  in  a  Conrt  of  equity  and  M.  B. 
in  a  Gourt  of  common  law.    This  is  one  of  those  peculiar  cases.  1867 

As  to  suing  Partington  on  the  agreement,  it  is  much  more  easy  Cooibb 

and  convenient  to  sue  on  the  bond :  at  all  events  the  Plaintiff  is  ev^ml 

entitled  to  the  specific  security  he  contracted  for.  


March  22.     Lobd  Bomillt,  M.B.,  after  statiug  the  facts,  con- 
tinaed : — 

The  Plaintiff  relies  on  Bonser  v.  Cox  (1),  and  Evans  v.  Brem' 
ridge  (2) ;  but  I  think  both  these  cases  are  distinguishable.  In  both 
there  were  to  be  two  sureties ;  it  was  agreed  that  both  the  sureties 
should  execute  the  security,  and  one  of  them  did  not.  Thereupon 
the  other  said, "  I  intended  to  rely  on  my  ability  to  sue  my  co-surety 
for  one-half  of  the  debt,  but  instead  of  that  I  have  been  made  liable 
for  the  whole ;"  and  it  was  held,  both  by  Lord  Langdale,  and  Sir 
William  Paffc  Wood,  that  this  discharged  the  surety.  But  that  is 
not  the  case  here,  for  both  the  sureties  have  executed ;  but  one  of 
them  says  that,  in  addition,  it  was  intended  that  J,  C.  Partington 
should  execute  the  bond,  whereas  he  has  not  executed  it,  and  it  is 
alleged  that  the  Plaintiff  is  thus  prevented  from  becoming  a 
specialty  creditor  of  J.  C,  Partington,  But  J.  O,  Partington  has 
entered  into  an  agreement  under  seal  with  the  Messrs.  Evans,  and, 
upon  properly  indemnifying  them,  the  Plaintiff  will  be  able,  in 
their  names,  to  sue  J,  C.  Partington  upon  this  agreement,  and  to 
become  a  specialty  creditor  of  his  just  as  much  as  if  he  had 
executed  this  bond. 

But^  besides  this,  it  is  laid  down  in  a  long  series  of  cases  that 
the  doctrines  relating  to  principal  and  surety  are  the  same  at  law 
and  in  equity.  That  was  so  laid  down  by  the  yice-Chancellor  in 
MackintoA  v.  Wtfoit  (3),  and  there  is  a  clear  distinction  between 
the  cases  which  were  cited  to  me  on  behalf  of  the  Plaintiff  and  the 
present  Here  the  very  case  which  the  Plaintiff  now  sets  up  in 
equity  has  been  raised  at  law,  and  it  has  been  held  that  the 

(1)  4  Beav.  379 ;  8  Jur.  387.        (2)  2  K.  &  J.  174;  8  D.  M.  &  G.  100. 

(3)  3  Hare,  662. 
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H.  R.      Plaintiff  is  properly  liable.    Under  these  circumstances  the  bill 
1867       must  be  dismissed  with  costs. 


Cooper 

V,  So1icito]:s  for  the  Plaintiff:  Messrs.  Sharpe,  Parkers,  dt  Jaekson, 

2^^      agents  for  Messrs.  Jenkins  dt  Bae,  Liverpool. 

Solicitors  for  the  Defendant:   Messrs.  Chregory^  Bowdiffes,  & 
Ratoh,  agents  for  Messrs.  Duncans,  Sguarey,  &  Co.,  Liverpool. 


M.  B.  WOOD  V.  WOOD. 

1867 

WxU^Oift  to  aU  the  ChUdrtn  of  A,,  except  F.— Eldest  Son— Younger  Son 


•/«»•  31 ;  becoming  eldest, 

Feb.  7. 

*~^  Testator  bequeathed  £20,000  to  his  son  A.  for  life,  with   remainder, 

"in  case  F,,  the  eldest  son  of  J,,  shall  be  living/'  to  F.  for  life,  with  re- 
mainder to  his  children,  and  in  default  of  children  to  the  other  sons  of  A. 
successively,  in  strict  settlement.  He  also  bequeathed  a  share  of  the  TCKiduc 
to  A,  for  life,  with  remainder  to  '*  all  the  children  of  A.^  except  F.**  F.  died 
in  the  lifetime  of  A,^  unmarried,  when  B,  became  the  eldest  son  of  A,^  and 
entitled  on  A*s  death  to  a  life  interest  in  the  legacy  of  £20,000 : — 

Eeld,  that,  notwithstanding  B.  having  become  the  eldest  son,  he  was 
entitled  to  a  share  in  the  residue,  and  that  the  representatires  of  F.  were 
excluded. 

Special  case. 

Sir  Matthew  Wood,  Bart.,  by  Lis  will,  made  in  July,  1843,  gave 
his  residuary  estate  to  trustees  upon  trust  for  sale  and  investment, 
and  to  stand  possessed  of  so  much  of  the  trust  funds  as,  at  the, 
average  market  price  of  consols  for  six  months  after  his  decease, 
should  produce  £20,000,  upon  trust  for  the  testator's  son,  the 
Bev.  John  Page  Wood,  for  life,  or  until  he  should  anticipate,  in- 
cumber, or  assign  the  interest  or  dividends  thereof,  when  the  trust 
for  his  benefit  should  become  void,  and  if  it  should  so  cease  during 
his  life,  then  in  trust  for  the  wife  of  the  said  John  Page  Wood 
during  his  life,  and  after  the  determination  of  the  trust  thereby 
declared  for  the  benefit  of  the  said  John  Page  Wood  and  his  wife, 
then  as  follows:  ".Upon  trust  in  case  my  grandson  Frederick,  the 
eldest  son  of  the  said  John  Page  Wood,  shall  then  be  living,  and 
shall  not  have  anticipated  the  dividends,  then  to  pay  the  dividends 


Wood. 
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to  the  said  Freieriek  Wood  daring  his  life,"  with  a  declaration  that       M.  B. 
if  the  said  Frederick  Wood  should  anticipate,  then  the  trust  for  his        1867 
benefit  should  cease ;  and  after  the  determination  of  tiie  trust  for  tbe       ^ood 
benefit  of  the  said  Frederick  Wood,  then  upon  the  following  trust : 
''Upon  trust  for  the  eldest  son  of  the  said  Frederiek  Wood  until 
he  shall  attain  twenty-one  years,  or  die  previously  without  leaving 
i89Qe  male,  and  if  such  sou  shall  live  to  attain  twenty  •one  years, 
then  in  trust  for  him  absolutely,  and  if  such  son  shall  die  under 
twenty-one  years  leaving  issue  male,  then  upon  trust  for   such 
person  as  shall  be  heir  male  of   bis  body  absolutely.    But  if 
the  eldest  son  of  the  said  Frederiek  Wood  shall  die  under  twenty- 
one  years  without  leaving  issue  male,  then  upon  trust  for  the 
second  and  every   other  successive   son  of    the  said  Frederiek 
Wood  in  like  manner,  and  with  a  similar  substitution  of  his  issue 
male  in  case  he  should  die  under  twenty-one  years  leaving  such 
issue  mal^  and  in  default  of  such  children  or  issue  then  upon  trust 
for  all  and  every  the  other  sons  of  the  said  John  Fage  Wood  "  as 
therein  mentioned ;  and  in  default  of  all  such  children  or  issue, 
then  upon  certain  similar  trusts  for  the  benefit  of  the  testator's  other 
SODS,  and  their  respective  issue.    And  the  testator  declared  that 
the  trustees  should  hold  the  residue  of  the  trust  fund  upon  trust, 
as  to  four-fifth  parts  thereof,  for  the  benefit  of  his  four  children 
respectively  other  than  the  said  John  Page  Wood,  and  as  to  the 
other  one-fifth  part,  upon  trust  for  the  said  John  Page  Wood  for 
life,  or  until  he  should  anticipate,  the  interest  thereof  when  the 
trost  for  his  benefit  should  become  void  and  the  trustees  should 
hold  the  share  in  trust  for  his  wife,  and  then  as  follows :  '^  And 
after  the  determination  of  the  trust  hereby  declared  for  the  benefit 
of  the  said  John  Page  Wood  and  his  wife,  upon  trust  for  and  for  the 
benefit  of  all  and  every  the  child  or  children  of  the  said  John  Page 
Wood  (other  than  and  except  the  said  Frederick  Wood),  who  being 
a  son  or  sons  shall  attain  the  age  of  twenty-one,  or  being  a  daughter 
or  daughters  shall  attain  that  age  or  be  married,  in  equal  shares. 
And  if  there  shall  be  only  one  such  child  (other  than  and  ex- 
cept as  aforesaid)  then  the  whole  of  the  said  trust  moneys  shall 
belong  to  that  one  child,  and  in  case  any  one  or  more  of  the 
children  of  the  said  John  Page  Wood  (other  than  and  except  as 
^resaid),*  being  a  son  should  die  under  twenty-one^  or  being  a 
Voi*  Vi.  B  2 
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if.R.      danghter  shonld  die  under  twenty-one  or  unmarried,  then  the 

1867       share  of  the  child  so  dying  should  be  in  trust  for  the  other  or 

WouD       others  of  such  V^hildren  "  other  than  and  except  as  aforesaid,  to  be 

Wood       equally  divided ;  and  in  case  there  shall  be  no  children  of  the 

said  John  Pa^e  Wood  (other  than  and  except  as  aforesaid),  who 

being  a  son  shall  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  shall  attain  that  age  or  marry,  then  I  direct  that  the 
trustees  shall  stand  possessed  of  the  one-fifth  of  my  residuary 
personal  estate,  of  whatsoever  the  same  may  consist,  in  trust  for 
such  person  or  persons  as>  at  the  decease  of  my  said  son,  John 
Page  Wood,  and  such  failure  of  children  as  aforesaid,  shall  be 
entitled  to  his  personal  estate  as  his  next  of  kin  (not  excluding, 
in  such  case,  the  said  Frederick  Wood)" 

The  testator  died  in  September,  1843.    His  son,  John  Page  Wooi^ 
became  on  his  death  Sir  John  Page  Wood,  Bart. 

Frederick  Woody  the  grandson  of  the  testator,  and  in  his  will 
named  the  eldest  son  of  Sir  John  Page  Wood,  died  in  1851,  haviog 
attained  the  age  of  twenty-one,  but  without  having  been  married, 
and  thereupon  the  Plaintiff,  Sir  Francis  Wood^  became  the  eldest 
surviving  son  of  Sir  John  Page  Wood, 

By  a  settlement  made  on  the  marriage  of  Sir  Franeia  Wood,  his 
interest  under  the  will  was  assigned  to  trustees  in  trust  for  his 
wife  and  the  children  of  the  marriage. 

Sir  John  Page  Wood  died  in  i'ebruary,  1866,  without  having 
done  any  act  to  forfeit  his  life  estate  in  the  one-fifth  part  of  the 
ultimate  residue,  and  on  his  death  the  ultimate  residue  of  the 
estate  became  divisible.  Sir  John  Page  Wood  had  seven  children 
(other  than  the  said  Frederick  Wood)  who  all  attained  twenty-one. 

The  special  case  was  filed  for  the  opinion  of  the  Court  on  the 
construction  of  the  testator's  will:  Sir  Francis  Wood,  and  tliose 
claiming  under  him,  were  Plaintiffs,  and  the  surviving  children 
of  Sir  John  Page  Wood,  and  those  in  whom  their  interests  were 
vested,  and  Sir  William  Page  Wood  and  Gordon  Whttbread,  who 
represented  the  estate  of  Frederick  Wood,  deceased,  were  De- 
fendants. 

The  questions  submitted  to  the  Court  as  to  the  one-fifth  part  of 
the  ultimate  residue  were,  first,  whether  Sir  Francis  Wood  was 
entitled  to  any  and  what  share  in  it ;  and,  secondly,  whether  the 
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estate  of  Frederick  Wood,  deceased,  was  entitled  to  any  and  what       H.  B. 
share  in  it.  18G7 

The  Plaintifis  contended  that  the  one-fifth  part  was  distributable       v/ood 
in  seven  equal  shares.    The  Defendants  contended  that,  as  the       _^' 

Plaintiff,   Sir  Francis  Wood,  by  the  death  of  Frederick  Wood,        

became  the  eldest  son  of  Sir  John  Fage  Wood,  and  entitled  to  a 
life  interest  in  the  said  sum  of  £20,000,  he  ceased  to  have  any 
interest  in  the  one-fifth  part  of  the  residue,  and  that  the  one-fifth 
part  became  divisible  in  six  equal  shares  among  the  younger 
diildren,  exclusive  of  the  estate  of  Frederick  Wood. 

Mr.  Sdwyn,  Q.C.,  and  Mr.  W.  Pearson^  for  the  Plaintiffs : — 

In  this  case  the  one-fifth  part  of  the  ultimate  residue  is  divisible 
into  seven  equal  shares.  The  words  *^  other  than  and  except  the 
said  Frederick  Wood,*'  in  the  trust  for  all  the  children  of  John 
Page  Wood,  can  only  except  Frederick  Wood  himself,  and  cannot 
be  construed  as  excepting  from  the  gift  a  younger  son  becoming 
an  eldest  by  Frederick's  death.  The  words  of  the  clause  being 
grammatical,  and  clearly  pointing  to  all  the  other  children  except 
Frederick,  you  cannot  go  beyond  the  words  of  the  will  to  put  a  dif- 
ferent construction  upon  it.  In  Jemiyn  y.  Fellows  (1),  where 
money  was,  by  a  private  Act  of  Parliament,  to  be  appointed  among 
three  younger  children,  who  were  named,  including  Stephen,  who 
afterwards  became  an  eldest  son,  an  appointment  in  his  favour  was 
beld  by  Lord  Talbot  to  be  valid.  The  cases  in  which  a  younger 
diild  becoming  an  eldest  is  excluded  arise  under  settlements,  or 
where  provision  is  made  by  a  parent,  or  one  in  loco  parentis,  as 
in  Sandeman  v.  Mackenzie  (2),  where  it  was  laid  down  that  the 
role  that  a  limitation  in  favour  of  younger  children  will  not 
operate  in  favour  of  a  younger  child  becoming  an  eldest  and  suc- 
ceeding to  the  estates,  was  confined  to  cases  where  the  provision 
was  made  by  a  parent,  or  a  person  in  loco  parentis.  So  in  Scaris- 
^jTich  V.  Lord  Skdmersdale  (3),  where  real  estate  was  so  settled  as 
on  the  death  of  a  parent  to  go  to  the  eldest  son,  and  provision  was 
made  by  the  settlor,  being  in  loco  parentis,  for  the  younger  children, 
it  was  held  that  the  word  "  younger  **  was  intended  to  include  all 

(1)  Cas.  t.  Tal.  93.  (2)  IJ.  &  H.  613. 

(3)  4  y.  &  C.  Ex.  78. 
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11 B.      such  issue.    Mary  Orant  died  in  NovembeT,  1866 ;  and  upon  her 

1867        death  the  three  sons  of  the  testator  by  his  first  marriage  became 

^^^      entitled  to  one-third  of  the  £1300  so  settled. 

p^^  A  Petition  was  now  presented  by  the  three  sons  of  the  first 

marriage,  that  the  shares  of  William  and  Walter  in  the  residue 

might  be  ascertained  and  paid  to  them,  and  that  the  shares  of 
the  infants  might  be  carried  to  a  separate  account. 

Mr.  SdwyUy  Q.C.,  and  Mr.  TF.  Morris,  for  the  Petitioners : — 

No  deduction  ought  to  be  made  from  the  Petitioners'  shares 
because  they  have  become  entitled  to  one-third  of  £1300  under 
the  settlement  of  1837.  This  sum  does  not  come  to  them  as 
children  of  their  mother.  Besides,  the  proviso  in  the  will  is  void, 
on  account  of  its  extending  to  property  derived  from  an  unlimited 
class  of  persons ;  or,  if  any  meaning  is  to  be  given  to  it^  it  must 
refer  only  to  property  acquired  before  the  shares  became  vested. 

Mr.  Ward,  for  the  younger  children : — 

The  share  of  £1300  is  clearly  payable  to  the  Petitioners  as 
children  of  their  mother ;  and  the  proviso  in  the  will  extends  to 
all  property  acquired  before  the  shares  became  payable  to  the 
children. 

Mr.  Crosdey,  for  the  trustees  of  the  wilL 

Mr.  Sdwyny  in  reply. 


March  21.  Lord  Bomilly,  M.B.,^  after  stating  the  facts  of 
the  case,  continued : — 

The  question  is,  whether  the  proviso  contained  in  the  will 
operates  so  as  to  compel  the  three  children  of  the  first  marriage 
to  bring  their  shares  of  the  £1300  into  hotchpot.  Upon  the  best 
consideration  I  have  been  able  to  give  to  the  subject,  I  think  that 
the  proviso  in  the  testator's  will  must  be  considered  as  operating 
only  in  case  the  children  of  the  first  marriage  took  anything  as 
children  of  their  mother  before  the  share  of  the  residue  of  any  one 
of  them  became  payable.    I  do  not  think  the  proviso  operated  to 
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compel  any  one  of  the  children  afterwards  to  refund  what  they  had       ^-^ 
already  received.     It  is  clear  that  the  testator  intended  all  the       iggy 
children  to  be  pat  on  an  eqnal  footing ;  but  WiUiam,  who  attained      ^^ 
twenty-one  in  January,  1866,  thereupon  became  entitled  to  receive,  v* 

and  might  have  received,  his  one-fifth  of  the  residue  of  his  father's       ' 

estate ;  and  upon  the  death  of  his  grandmother,  by  reason  of  his 
being  one  of  the  children  of  his  mother  who  survived  her,  he 
became  entitled  to  one-third  of  £1300.    There  is  not  any  process 
by  which,  if  he  had  received  his  one-fifth  of  the  residue,  he  could 
have  been  compelled  to  refund  what  he  had  received,  or  by  which 
his  third  of  the  £1300  could  be  brought  into  hotchpot  for  the 
benefit  of  the  children  of  the  second  marriage.    I  think  the 
proviso  is  meant  to  operate  upon  all  the  children  of  the  first 
marriage  alike,  and  that  the  testator  did  not  intend  that  the  mere 
drcumstanoe  of  their  attaining  twenty-one  before  or  after  the 
death  of  the  grandmother  should  give  them  different  rights  under 
his  wilL    But,  so  regarding  it,  it  is  extremely  difficult  to  give 
effect  to  the  intention  expressed  by  the  testator.  The  proviso  must, 
as  I  have  said,  be  understood  as  applying  to  money  to  be  received 
from  the  grandmother's  settlement  before  their  shares  of  the  residue 
became  payable.    Now,  if  one  of  th^  children  of  the  testator  had 
died  after  the  second  marriage,  and  before  attaining  twenty-one, 
and  without  issue,  the  share  of  that  child  would  have  gone  to  his 
brothers,  and  to  his  sister,  who  did  attain  twenty-one,  or  to  the  issue 
of  any  one  who  died  before  that  age  leaving  issue.  How  is  the  Court 
to  work  out  such  a  proviso  ?    How  can  it  tell  what  share  the  Peti- 
tioner will  take,  until  it  is  ascertained  which  of  his  brothers  do  or 
do  not  attain  twenty-one  ?    And  upon  what  principle  or  authority 
can  the  Court  impound  the  £1300  until  the  youngest  child  attain 
twenty-one,  and  then  divide  the  fund  as  if  the  vesting  had  been 
postponed  till  that  period  ?    In  the  first  place,  I  think  the  proviso 
can  only  relate  to  money  received  before  the  share  of  the  residue 
should  become  payable,  and  that,  so  holding,  the  testator,  by 
giving  vested  interests  to  his  children  in  the  residue,  with  gifts 
OTer  in  the  event  of  their  dying  without  issue  before  the  shares 
became  payable,  has  made  it  impossible  for  the  Court  to  ascertain 
what  the  share  of  each  child  is  on  attaining  twenty-one,  and  there- 
fore made  it  impossible  to  carry  his  wish  into  execution  without 
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M.  B.       capacity,  but  simply  as  being  bis  eldest  son. '   The  case  of  Jermyn 
1867       y.  Fdlom  (1),  which  was  relied  on  by  the  Plaintiffs'  counsel,  is  thas 
Wood       commented  on  by  Lord  81.  Leonards  in  his  treatise  on  Powers  (2). 
"  The  case  seems  to  establish  this  principle,  that  where  a  younger 
child  is  included  by  his  name  in  a  power,  he  will  continue  an 
object  of  the  power  although  he  lose  his  character  of  younger  son. 
But  Lord  Talbot  principally  distinguished  this  case  from  that  of 
Ghadwick  y.  Doleman  (3),  on  the  ground  that  there  the  question 
was  between  the  eldest  son,  become  so  by  his  brother's  deatli, 
and  the  other  younger  children,  whereas  in  the  case  before  him 
Stephen^^ {\he  one  to  whom  the  appointment  was  made)  "  was  the 
only  child  left,  and  the  dispute  was  between  him  and  the  admi- 
nistrator of  a  deceased  child,  so  that  this  case  cannot  perhaps  be 
relied  on  as  an  authority  for  the  general  principle,  which  at  first 
sight  it  seems  to  establish ;  and  certainly  if  the  rule  in  Chadwick 
y.  Doleman  is  the  law  of  the  Courts  the  question  in  these  cases 
ought  to  be,  not  whether  the  younger  children  are  in  the  instra- 
ment  creating  the  power  called  'younger  children,'  or  by  their 
proper  names,  but  whether  upon  the  whole  instrument  taken 
together  they  are  treated  as  younger  children,  and  whether,  judging 
from  the  evidence  to  be  collected  from  the  instrument  itself,  a 
portion  would  haye  been  provided  for  them  if  they  had  stood  in  the 
place  of  their  eldest  brother." 

It  is,  therefore,  clear,  that  the  fact  of  Frederick  Wood  being  by 
name  excluded,  will  not  exclude  his  representatives,  when  the 
intention  was  only  to  exclude  the  eldest  son  for  the  time  being. 

Mr.  Woodhouse,  for  one  of  the  younger  children^  referred  to  Gray 
y.  Earl  of  Limerick  (4). 

Mr.  Boivcliffe,  for  another  Defendant 

LOBD  EOMILLY,  M.R : — 

Mr.  Stflwt/n,  I  need  not  trouble  you  to  reply,  because  I  have  had 
occasion  to  look  at  this  will,  and  really  all  the  cases  agree  on  this 
subject    There  may  be  occasionally  some  difficulty  as  to  the 

(1)  Cas.  t.  Tal.  93.  (3)  2  Vera.  528. 

(2)  bth  Ed.  p.  679.  (4)  2  De  G.  &  Sm.  370. 
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application  of  them,  but  they  all  agree  in  this :  that  if  the  eldest 
sen  is  excluded,  by  reason  of  his  being  the  eldest,  then  a  younger 
son  who  becomes  tHe  eides£~8on  is  exclu  led  also.  That  is  the 
principle  of  all  these  decisions.  In  the  passage  which  Mr.  Biokley 
Rogers  read  to  me,  from  Lord  Si.  Leonards'  book,  he  puts  it  upon 
that  principle,  which  he  says  is  that  where  you  find  such  to  be 
the  intention  of  the  settlor,  whether  it  is  by  will,  or  whether  it  is 
by  deed,  the  consequence  follows  that  the  eldest  son  is  excluded. 

But  on  looking  over  this  will  I  am  unable  to  come  to  the  con* 
elusion  that  this  principle  applies  to  the  present  case.  In  order 
to  make  it  do  so  the  intention  of  the  testator  must  be  clearly 
expressed ;  but  I  can  find  only  one  expression  in  this  will  which 
affords  any  countenance  to  the  contention  which  is  made.  I  am 
bound  by  the  late  decisions,  which  state  that  the  Court  must 
follow  the  directions  laid  down  by  the  testator  himself — that  it 
must  not  construe  his  will  by  similar  expressions  to  be  found  in 
other  wills,  but  that  it  must  look  at  what  the  testator  himself 
has  said. 

If  the  testator  intended  to  exclude  an  eldest  son,  he  ought  to 
have  said  so;  but  he  says  throughout  that  he  intends  to  exclude 
his  grandson,  Frederick^  and  it  is  only  on  one  occasion  in  the  will 
that  I  can  find  that  he  calls  him  ^  the  eldest  son,"  and  then  it 
appears  to  me  to  be  by  way  of  description,  and  not  by  way  of 
indicating  the  character  of  the  person  to  be  excluded. 

[fiis  Lordship  then  read  the  clause  of  the  will  containing  the 
trusts  of  the  sum  of  £20,000.] 

This  is  the  only  passage  in  the  will  where  the  words  "  eldest 
son"  occur.  It  does  not  appear  here  in  the  gift,  but  really  is  a 
designation  and  description  of  the  person ;  for  it  is  '*  upon  trust  in 
case  my  grandson  Frederick^  the  eldest  son  of  my  sqn  John  P. 

Wooi,  shall  then  be  living,  then  to  pay  the  same "    To  whom  ? 

Not  to  Frederick  Wood,  the  eldest  son,  but  to  Frederick  Wood  per- 
sonally ;  not  to  Frederick  Wood  in  his  character  of  eldest  son,  not 
to  the  eldest  sou  for  the  time  being,  but  to  pay  it  to  Frederick 
Wood^  and  if  Frederick  Wood  shall  anticipate,  then  the  trust  is  to 
become  void,  and  after  the  determination  of  the  trust  for  his  benefit 
it  is  to  be  in  trust  for  the  eldest  son  of  Frederick  Wood  until  he 
sludl  attain  the  age  of  twenty-one  years.     Then  if  the  eldest  son 
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11 R.       of  Frederick  Wood  shall  die  under  the  age  of  twenty-one  without 

18G7       leaTing  issue,  for  his  second  and  ejerj  other  son,  and  in  case  they 

Wood       shsM  die,  for  the  second  and  every  other  successive  son  of  the 

testator  bom  in  his  lifetime,  and  so  on  im  strict  settlement. 

In  the  gift  of  the  one-fifth  part  of  the  residue,  as  to  which  the 
question  arises^  he  directs  that  *'  from,  and  after  the  determination 
of  the  trosts  thereby  declared  for  the  benefit  of  J.  P.  Wood 
and  his  wife  it  shall  be  held  upon  the  trust  following :  '*  Upon 
trust  to  and  for  the  benefit  of  all  and  every  the  child  and  children 
of  the  said  J.  P.  Wood,  other  than  and  except " — ^whom  ?  Not 
the  "eldest  son,"  which  would  be  very  distinct  and  clear,  but 
"  other  than  and  except  the  said  Frederiek  Wood.**  Supposing  he 
had  an  objecticm  to  Frede)Hok  Wood,  and  intended  him  not  to  take, 
could  he  have  expressed  it  more  clearly?  And  why  am  I  here 
to  interpolate  the  words  ^  provided  he  is  such  eldest  son,"  which  I 
must  do  in  order  to  give  the  will  the  efiect  and  meaning  contended 
for  ?  The  testator  then  proceeds  thus, "  that  in  case  there  shall  be 
no  children  of  John  P.  Wood,  other  than  and  except  as  aforesaid  ;'* 
that  is,  other  than  and  except  Frederiek  Wood,  ^  who  being  a  son 
shall  attain  the  age  of  twenty-one  years,  or  being  a  daughter  shall 
attain  that  age  or  marry,  then  I  direct  that  the  trustees  shall 
stand  possessed  of  the  one-fifth  of  my  residuary  personal  estate,  of 
whatsoever  the  same  may  consist,  in  trust  for  such  person  or  per- 
sons as  at  the  decease  of  my  said  son,  /.  P.  Wood,  and  such  failure 
of  children  as  aforesaid,"  shall  be  entitled  to  his  personal  estate  as 
his  next  of  kin,  "  not  excluding  in  such  case  the  said  Frederick 
Woodr  Therefore  he  specifies  in  what  case  he  intends  him  to 
take,  but  never  treats  him  as  eldest  son,  except  in  one  case,  where 
he  does  so  for  the  purpose  of  description,  and  which  he  omits  in 
the  other  cases  where  he  makes  him  the  object  of  the  gift 

This  is  a  will  carefully  and  skilfully  prepared  by  a  draughts- 
man who  understood  well  what  he  was  about,  under  instructions 
from  the  testator.  The  testator  must  have  anticipated  the  possi- 
bility of  €m  elder  son  dying,  and  another  son  becoming  the  eldest 
son;  and' no  conveyancer  could  have  drawn  this  will  without 
having  had  such  a  contingency  present  to  his  mind. 

Why  does  he  carefully  omit  the  words  '-'eldest  son"  in  every 
oase  except  one,  where  they  are  used  as  the  description  of  Frederick 
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Wood,  and  not  in  designating  him  as  the  object  of  the  gift?    The        H.  B. 
answer  is  obvious.     It  was  necessary  to  do  so,  for  supposing  that        1867 
Frederick  had  died,  and  another  son  had  been  bom  after  his  death,       wood 
who  had  been  christened  **  Frederick,**  th\s  second  Frederick  woold       wooa 
not  have  been  excluded,  because  the  testator  pointed  out  that  it       .""~ 
was  Frederick,  the  eldest  son,  who  was  to  be  excluded,  and  not 
another  Frederick  who  might  come  into  existence.     The  testator 
nowhere,  that  I  can  see,  throughout  the  will,  treats  this  as  one  in 
which  the  eldest  son  is  to  have  the  benefit  confined  to  that  cha- 
lacter,  and  is  to  be  excluded  from  all  other  benefits.     If  he  so 
intended,  in  my  opinion  he  has  not  so  expressed  it,  and  the  CSourt 
must  follow  the  exact  words  of  the  will. 

Therefore  I  shall  answer  the  questions  in  the  case  accordingly, 
that  Frederick  and  his  representatives  alone  are  excluded,  because 
the  words  excluding  Frederick  will  extend  to  his  representatives. 
Of  course,  if  there  should  be  a  total  failure  of  all  other  issue,  then  he 
is,  by  the  words  of  the  will,  included,  but  that  case  does  not  arise. 

The  Plaintiffs  are  entitled  to  one-seventh  of  one-fifth  of  the. 
residue. 

Solicitor  for  the  Plaintiffs :  Mr.  8,  B.  SomerviUe, 
Sohcitors  for  the  Defendants :  Messrs.  Tatham,  Curling^  A  Co,; 
MessiB.  Fields  Boecoe,  d  Co. ;  Messrs.  Brooke  dk  Dvhoia. 
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V.-0.  a  BIRCH  v.  SHERRATT. 

1867 


Marck  15. 


Will — Annuity y  payable  out  of  Income, 

A  testator  directed  his  trustees  to  coDvert  and  invest  the  whole  of  his 
estate,  and  with  and  out  of  the  annual  proceeds  to  levy  and  raise  the  annual 
sum  of  £100,  and  to  pay  the  same  to  A.  S,  for  life,  "and  from  and  after  the 
payment,"  and  "suhject  thereto,"  to  pay  the  income  of  the  trust  funds  in 
thirds  to  the  persons  named  in  the  will  for  life,  and  to  divide  the  pnnci\>sLl 
amongst  their  children.  The  income  of  the  fund  was  insufficient  for  the  pay- 
ment of  the  annuity  in  full : — 

Hddf  that  the  annuity  was  not  payahle  out  of  the  eorptis,  and  that  the 
income  only  must  be  paid  to  the  annuitant  during  her  life. 

John  a.  SHERRATT,  by  his  wiU,  dated  the  13th  of  May,  1847, 
devised  and  bequeathed  all  his  real  and  personal  estates  to  three 
trustees  upon  trust  to  dispose  of  his  real  estate,  and  to  stand  posr 
sessed  of  the  proceeds  upon  the  trusts  declared  concerning  his 
personal  estate,  and  upon  trust  to  convert  his  personal  estate  into 
money,  and  to  invest  the  whole  as  therein  mentioned,  and  "  with 
and  out  of  the  interest,  dividends,  and  annual  proceeds  of  the  said 
trust  fund,  levy  and  raise  the  annual  sum  of  £100  .  .  .  and  pay  the 
same  '*  quarterly  "  to  his  mother,  Ann  SherraJtty  and  her  eissigns  " 
for  life ;  "  and  from  and  after  the  payment  of  the  said  annual  sum 
of  £100,  and  subject  thereto,"  to  stand  possessed  of  the  trust  funds 
as  to  one  undivided  third  part  of  the  income,  upon  trust  to  pay 
the  same  to  his  brother  William  for  life,  and,  after  his  decease,  to 
pay  the  same  to  his  wife  for  life,  and,  after  both  their  deaths,  upon 
trust  to  divide  the  principal  amongst  their  children  equally.     The 
other  two  thirds  of  the  income  were  bequeathed  upon  similar  trusts 
for  the  benefit  of  the  testator's  brother  Thomas^  and  sister  Eliza, 
and  their  children  respectively. 

The  testator  died  in  June,  1847,  leaving  his  mother  and  brothers 
and  sister  surviving. 

Thomas  SherraU  died  in  February,  1865,  leaving  a  widow  and 
two  children  surviving. 

In  June,  1859,  a  suit  was  instituted  for  the  administration  of 
John  8.  Sherratfs  estate.  The  Chief  Clerk,  in  February,  1861, 
certified  that  no  payment  had  been  made  in  respect  of  the  annuity 
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of  £100,  and  that  the  same  was  due  from  the  5th  of  June,  1847.      V^C  6. 
Unler  an  order  made  in  June,  1861,  the  funds  were  transferred        1867 
into  Court,  and  there  was  now  standing  to  the  credit  of  the  cause       Bntoa 
the  sum  of  £3314  4s.  5^.,  hut  out  of  it  there  was  due  to  the  estate    swomatt, 

of  John  Slierraiij  deceased,  the  sum  of  £1824  lis.  Id.  and  certain        

costs.  The  balance  represented  the  fund  available  for  the  payment 
of  the  annuity  of  £100,  and  Ann  Sherratt  claimed  to  be  paid  her 
annuity  and  arrears,  which  now  amounted  to  the  sum  of  £1925, 
out  of  it.  The  fund  was  not  sufficient  to  pay  the  arrears  or  the 
annuity. 

This  was  a  Petition  by  the  surviving  trustees,  praying,  inter  alia, 
for  a  declaration  in  what  manner  the  annuity  and  arrears  were  to 
be  paid. 

Hr.  (rreene,  Q-C.,  and  Mr.  Faber,  for  the  trustees. 

Mr.  Bigbyy  for  Ann  SherraU : — 

This  is  clearly  a  case  of  an  annuitant  being  entitled  to  be  paid 
OQt  of  the  corpus.  There  is  a  dedication  of  the  dividends  gene* 
rally,  without  any  limit,  for  the  trustees  are  to  levy  and  raise  a 
sum  sufficient  to  pay  the  annuity,  and  those  words  give  them 
power  to  pay  it  out  of  the  corpus.  Where  there  is  a  direction  to 
pay  an  annuity  out  of  rents  and  profits,  or  out  of  dividends  simple 
«Ver,  that  gives  the  annuitant  a  right  to  go  upon  the  corpus. 

The  other  trusts  declared  are  "  subject  to  "  the  payment  of  the 
annuity.  This  is  not  the  case  of  a  tenant  for  life  and  remainder- 
man, or  the  annuitant  would  be  entitled  to  the  dividends  only,  as 
in  Fo9ier  v.  Smith  (1)  and  Earh  v.  BtHinffham  (2).  In  Baker  v. 
Baker  (3)  there  was  no  gift  of  an  annuity,  but  of  a  specific  fund. 
It  was  called  an  annuity,  yet  it  was  held  that  it  was  no  annuity  (4). 
The  annual  dividends  only  were  given,  and  the  entire  capital  was 
given  over  after  the  death  of  the  tenant  for  life. 

In  Stdfox  V.  Sugden  (5)  the  principle  of  the  earlier  cases  was 
adhered  to.  That  case  was  analogous  to  the  present,  and  upon  the 
authority  of  that  case,  and  the  deci^iions  in  Perkins  v.  Cooke  (6) 

(1)  1  Ph.  629.  (4)  6  H.  L.  C.  623. 

(2)  24  Beav.  445.  (5)  Job.  234,  2i0. 

(3)  6  H.  L.  C.  616.  (6)  2  J.  &  H.  303. 
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y.-G.  &     and  Phillips  v.  QvUeridge  (1),  this  annuitant  ought  to  be  paid  out 
1867       of  the  eorpua. 


BlBOB 
V. 


Mr.  Cole,  Q.O.,  for  the  children  of  Thomas  Sherratt : — 

The  testator  meant  that  the  annuitant  and  the  residnaiy  lega- 
tees should  derive  a  benefit  under  his  will,  but  if  the  contention  of 
the  annuitant  should  be  acceded  to,  the  fund  would  be  wholly 
swallowed  up  by  her.  The  use  of  the  words  "levy  "  and  "raise"  is  of 
no  importance  at  all.    The  case  of  Baker  v.  Baker  (2)  is  a  clear  au- 
thority against  the  claim  of  this  annuitant.    In  Sheppard  v.  Shep" 
pard  Qi)  annuities  were  given,  and  *'  subject  to  "  the  trusts  to  pay 
them  the  residue  was  given  to  other  persons,  and  it  was  held 
that  the  annuities  were  not  charged  on  the  corpus.    In  that  ease 
there  was  no  direction  to  convert  real  estate,  but  in  Miller  v.  Huddle^ 
stone  (4)  there  was  a  complete  conversion,  and  a  direction  to  invest, 
and  it  was  held  that  the  annuities  there  given  were  not  payable 
out  of  the  corpus.    The  cases  of  Foster  v.  Smith  (5),  Earle  v.  BeUing- 
ham  (6),  and  Stelfox  v.  Sugden  (7),  are  clearly  authorities  for  the 
contention  that  this  annuitant  is  entitled  out  of  the  incouie  only. 

Mr.  Orachnallf  for  WSliam  Sherratt, 

Mr.  Lindley,  for  another  residuary  legatee. 

Mr.  Bight/,  in  reply : — 

The  payment  was  to  be  made  out  of  the  dividends  generally. 
If  the  annuitant  should  not  be  entitled  to  touch  the  corpus,  she 
would  be  entitled  to  the  future  dividends  until  all  her  arrears  were 
paid.  The  payments  could  not  be  limited  to  the  life  of  the  annui- 
tant. Nothing  is  given  over  till  after  all  arrears  have  been 
satisfied. 

Miller  v.  Huddlestone  has  no  application  to  this  case. 

Sib  John  Stuart,  V.C.  : — 

The  duty  of  the  Court  is  so  to  construe  the  language  of  a  testa- 
tor as  to  give  effect,  as  far  as  possible,  to  every  direction  which  the 

(1)  8  Jnr.  (N.S.)  1196.  (4)  3  Mac.  &  Q.  513. 

(2)  6  H.  L.  C.  616.  (5)  1  Ph.  629. 

(3)  32  Beav.  194  (6)  24  Beav.  445. 

(7)  Job.  234. 
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win  contains.     In  this  case  the  trusts  and  purposes  declared  as  to     v.-o.  8. 
the  capital  are  as  dear  and  imperative  as  those  declared  as  to  the        i867 

The  annnity  of  £100  is  directed  to  be  paid  out  of  the  income.        „    ** 

It  has  been  argued  that  the  testator  directs  his  trustees  to  stand        

pos8e83ed  of  the  fund,  subject  to  the  payment  of  the  £100  a  year  to 
the  annuitant,  and  that  their  duty  is  to  levy  and  raise  any  defi- 
ciency of  income  out  of  the  capital 

I  can  find  no  words  in  the  will  which  authorize  either  the  trus- 
tees or  the  annuitant  to  touch  the  capitaL  The  capital  is  deroted 
io  purposes  as  certain  as  those  declared  as  to  the  income. 

The  strongest  words  in  favoar  of  the  annuitant  are  '^  subject 
thereto,**  bat  they  mean  subject  to  the  payment  of  the  annuity 
out  of  the  income.  There  must  be  an  inquiry  what  portion  of  the 
fimd  in  Court  consists  of  capital  and  what  of  income,  and  a  decla- 
nUion  that  the  annuity  is  not  charged  upon,  nor  payable  out  of,  the 
corpus,  and  that  the  income  only  of  the  fund  be  paid  to  the  annui- 
tant during  her  life. 

Solicitors :  Messrs.  Sharp  d  UUiOiome ;  Messrs.  /•  db  0.  Cole ; 
Messrs.  Swann  it  Co. ;  Mr.  Edwin  SaiWk 
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V.-C.W.      LIVERPOOL  MARINE  CREDIT  COMPANY  v.  HUNTER 

s^^  Mortgage  hf  a  Ship — Consignment  to  New  Orleans — Proceedings  hy  Creditori  in 

March  16, 18.  Foreign  Court — Law  of  Louisiana — Bights  of  Creditors  and  Mortgagees— 

Comity  of  Nations, 

The  owner  of  a  British  ship,  having  mortgaged  it  in  England,  employed  a 
Liverpool  firm  to  consign  it  to  their  agents  at  New  Orleans.  As  the  New 
Orleans  firm  happened  to  be  creditors  of  the  owner,  the  Liverpool  firm,  ia 
consideration  of  their  having  the  consignment,  instructed  their  agents  not  to 
proceed  against  the  ship  at  New  Orleans,  but  to  remit  the  proceeds  to  the 
mortgagees.  Afterwards,  the  Liverpool  firm  getting  into  difficulties,  some  of 
the  mortgagees  inhisted  on  the  consignment  being  changed,  and  the  Livtrpod 
firm  withdrew  their  instructions.  When  the  ship  arrived,  the  New  Orleans 
firm  brought  actions  in  their  Courts  against  the  owner  ;  and,  as  the  Coiu'ts 
of  Louisiana  do  not  recognise  the  rights  of  mortgagees  without  possession, 
writs  of  attachment  were  obtained,  under  which  the  ship  was  seized.  The 
mortgagees  then,  to  prevent  the  ship  being  sold,  gave  to  the  New  OrUant 
firm  bonds  for  the  amounts  to  be  recovered  in  the  actions,  upon  which  the 
ship  was  released. 

The  mortgagees  filed  this  bill  to  restrain  the  holders  of  the  bonds  from 
suing  on  them,  and  to  have  the  bonds  delivered  up : — 

Held,  on  demurrer,  that  the  Court  had  no  jurisdiction  to  stay  proceedings 
on  the  bonds :  first,  because  this  Court  would  not  have  restrained  execution  of 
the  attachment  at  New  Orleans,  as  it  could  not  have  placed  all  the  creditors, 
foreign  and  domestic,  on  an  equal  footing;  secondly,  because, if  it  could  have 
done  80,  the  mortgagees  should  have  sought  to  restrain  the  attachment,  and 
not  have  placed  themselves  in  a  worse  position  by  giving  the  bonds ;  aud, 
thirdly,  because,  if  the  prayer  were  granted,  the  Courts  of  New  Orleans 
would  never,  in  future,  release  an  English  ship  on  the  bond  of  a  mortgagee. 

±  HIS  was  a  demurrer. 

The  bill  alleged  that  three  of  the  Defendants  were  in  November, 
1865,  carrying  on  business  as  merchants,  at  Liverpool,  under  the 
style  of  *'Fernie,  Brothers,  dt  Co.;''  that  four  other  of  the  de- 
fendants, Hunter,  Boult,  English,  and  Brandon,  were  also  in  busi- 
ness at  Liverpool,  as  merchants,  under  the  firm  of  "  Boult,  English, 
dt  Brandon ;"  and  that  the  above  seven  Defendants,  with  an  eighth, 
named  Askew,  were  all  in  partnership  together,  as  merchants,  at 
New  Orleans,  under  a  style  or  firm,  which  in  April,  1866,  was 
changed  to,  and  now  was,  "  Hunter,  Askew,  dt  Co. ;"  aiid  the  two 
Liverpool  firms,  and  the  New  Orleans  firm,  acted  as  mutual  agents ; 
and  that  all  the  Defendants  were  British  subjects,  and  all  (except 
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Askew,  who  was  temporarily  resident  at  New  Orleans)  within  the 
jurisdiction. 

The  bill  also  contained  the  following  allegations : — 

Emry  Lafone^  of  Liverpool^  being  the  registered  owner  of  a 
British  ship  called  the  Pacific,  by  deed  of  the  23rd  of  December, 
1865,  mortgaged  the  vessel  to  the  Plaintiffs,  who  were  a  limited 
company,  for  a  sum  of  £18,000,  and  interest  at  £10  per  cent. 
This  mortgage  was  duly  registered  at  Liverpool  on  the  23rd  of 
December,  1865.  Another  limited  company,  called  the  **  Liver* 
fool  Shipbuildinff  Company, '^  were  entitled  to  £6000,  part  of  this 
mortgage. 

In  May,  1866,  Femie,  Brothers,  &  Co.  stopped  payment.  About 
the  same  time,  Lafone  became  liable  to  Hunter^  Askew^  db  Co.  in 
ooDsilerable  sums,  on  several  different  accounts. 

In  October,  1866,  the  Pacific  was  consigned  by  Botdt  dt  Co.  B8 
the  agents  of  Lafone,  and  with  his  concurrence,  to  Hunter,  Askew, 
i  Co,,  at  New  Orleans,  "  upon  the  assurance  and  undertaking  of 
BovU  &  Co.,  and  the  personal  assurance  and  undertaking  of  the 
Defendant,  William  Hunter,  on  behalf  of  Hunter,  AvJcew,  dt  Co., 
that  the  said  firm  would  not  attempt  to  take  proceedings  against 
the  said  ship  abroad,  but  would  remit  the  freight  to  her  mortgagees 
as  an  independent  transaction ;"  and  Hunter  instructed  the  foreign 
firm,  **  if  the  Pacifi^i  came  consigned  to  them,  to  leave  the  balance 
of  her  account  on  its  own  merits,  and  to  account  for  the  freight 
independently  of  all  other  transactions." 

JBottft  &  Co.  about  this  time  being  in  difiSculties,  the  Liverpool 
Shipbuilding  Company  did  not  approve  of  their  continuing  to  act 
as  brokers,  and  changed  the  consignment  of  the  ship  to  another 
firm;  whereupon  the  Defendants  (except  Askew)  "cancelled  their 
instructions  to  Hunter,  Askew,  &  Co.,  and  advised  them  to  consult 
their  solicitor,  and,  if  they  could,  to  arrest  the  ship  on  her  arrival 
at  New  Orleans  for  all  moneys  due  to  them  from  Lafone.^* 

In  pursuance  of  these  instructions,  Hunter,  Askew  dt  Co.  com- 
menced actions  against  Lafone  in  one  of  the  Courts  at  New 
Orleans  for  the  recovery  of  the  above-mentioned  debts,  and  applied 
for  and  obtained  in  the  same  actions  writs  of  attachment,  under 
which  the  Pacific  was,  on  the  27th  of  November,  1866,  seized  by 
the  sheriff  of  New  Orleans. 


V.-0.  w. 
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''By  the  law  of  Louisiana  iraxMen  of  property  in  chattels 
withoat  delivery  of  possession  are  not  recognised,  and  the  title 
of  the  Plaintiffs  as  first  mortgagees  of  the  ship  would  have 
been  wholly  disregarded  by  the  Courts  at  New  Orleans^  if  the 
Plaintiffs  had  attempted  to  assert  the  same  in  the  said  Courts, 
and  the  ship  would  have  been  sold  by  order,  of  the  said  Courts 
as  the  property  of  La/one,  and  the  proceeds  applied  towards 
payment  of  the  debts  for  which  the  actions  were  brought,  with- 
out any  regard  to  the  rights  of  the  Plaintiffs  as  mortgagees  of 
the  ship.    Under  these  circumstances,  the  only  means  by  which 
the  Plaintiffs  could  prevent  the  sale  of  the  ship  and  recover  pos- 
session of  her  was  by  giving  bonds  to  the  Plaintiffs  in  the  actions, 
as  security  for  the  payment  of  the  amounts  which  might  be  re- 
ceived therein  and  costs."  Accordingly,  the  Plaintiffs  gave  Hunter, 
Askew,  dt  Co.,  bonds  as  security  for  repayment  of  the  amounts  to 
be  recovered  in  the  actions  against  Lafone,  and  costs,  upon  the 
execution  and  delivery  of  which  the  ship  was  released  on  the  6th 
of  December,  1866. 

On  the  15th  of  January,  1867,  Lafone  entered  into  a  deed 
of  assignment  for  the  benefit  of  his  creditors,  under  the  Bankruftcy 
Act,  1861,  which  was  duly  registered. 

The  Defendants,  though  bound  by  the  deed  of  assignment^  were 
nevertheless  proceeding  with  the  actions  against  Lafone,  and  in- 
tended to  take  proceedings  against  the  Plaintiffs  upon  the  bonds^ 
for  the  purpose  of  enforcing  payment  from  the  Plaintiffs  of  the 
sums  which  they  might  recover  in  the  actions  against  Lafone. 

The  bill  charged  that  the   Defendants'  proceedings   were  a 
fraud  upon  the  Plaintiffs  and  upon  the  policy  of  the  law,  and 
prayed  for  an  injunction  to  restrain  the  Defendants  and  their 
agents  from  taking  or  continuing  any  proceedings    at   law  or 
in  equity,  at  New  Orleans  or  elsewhere,  against  the  Plaintiffs, 
or  their  agents,  for  the  purpose  of  enforcing  the   bonds,  and 
that  the  bonds  might  be  delivered  up  to  be  cancelled;    also 
that  if  the  Defendants,  or  either  of  them,  should  proceed  on  the 
bonds  at  New  Orleans,  or  elsewhere,  and  recover  money  from 
the  Plaintiffs  under  any  judgment  or  decree  founded  thereon,  it 
might  be  declared  that  the  Defendants  were  personally  liable  to 
the  Plaintiffs  for  the  amount  of   such    moneys  and    interest, 
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and  that  the   Defendants  might  be  ordered  to  pay  the  same 
accordingly. 

The  four  Defendants^  members  of  the  firm  of  Bouli,  English^  dk 
Brandany  demoried  for  want  of  jonsdiction  and  want  of  parties. 

Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  W.  F.  Bdbtnsan,  for  the 
d^nnrrer : — 

The  question  in  this  suit  is  wholly  independent  of  any  such 
principle  as  was  acted  upon  in  Simpson  y.  Foffo  (1).  In  that  case 
the  bill  was  to  make  good  the  claims  of  mortgagees  against  a 
Teasel  which  had  been  sold  to  a  purchaser,  without .  regard  to 
their  rights.  This  is  a  suit  to  restrain  the  holders  of  bonds 
from  making  good  their  securities.  There  is  nothing  to  shew  that 
the  Plaintiffs  attempted  to  restrain  the  actions  at  New  Orleans  in 
any  Court  of  equity  that  may  exist  there :  hence  no  question  of 
the  comity  of  nations  arises. 

The  chattel  is  here;   the  ship  is  an  English  ship;  and  the 
Plaintiffs^  who  actually  hold  the  ship  as  a  security  for  their  debt, 
are  seeking  to  deprive  the  Defendants  of  the  benefit  of  their  judg- 
ment   The  Court  of  Chancery  will  not  interfere  with  proceedings 
against  a  debtor  in  a  foreign  Court     In  PenneU  y.  Bay  (2),  where 
there  was  an  English  bankruptcy,  the  debtor  being  an  English- 
man,  but  seised  of  real  estate  in  SeoUandf  the  Court  refused  to 
interfere  with  proceedings  taken  in  Scc&and  by  a  creditor  who 
had  not  proyed  under  the  bankruptcy,  to  recoyer  an  amount 
equal  to  what  his  dividend  under  the  bankruptcy  would  have  been. 
Such  a  bill  as  this  cannot  be  maintained  in  this  Court,  otherwise 
the  conflict  of  laws  would  be  interminable.    The  Courts  at  New 
Orleans  would  never  hereafter  release  an  English  ship  upon  bond. 
The  demurrer  is  also  maintainable  for  want  of  parties,  assuming 
that  any  equity  exists  at  all.    At  least  we  are  entitled  to  such 
beneficial  interest  in  the  vessel  as  Lafone  possessed  in  her  when  he 
executed  the  deed  of  assignment;  and   on  the  Plaintiffs'  own 
shewing  the  assignees  ought  to  be  here. 

Mr.  Kaj/y  Q.C.,  and  Mr.  Fischer ^  for  the  bill ; — 

In  the  first  place,  all  the  Defendants  are  domiciled  Englishmen, 
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and  all  (except  Aeikew)  resident  heie ;  and  the  debt  is  an  Englisli 
debt.  They  are  all,  therefore,  subject  to  the  jurisdiction  of  this 
Court. 

[The  Vioe-Chancellob  : — You  must  put  the  case  as  high  as  this, 
that  this  Court  could  have  restrained  the  issue  of  the  attachment 
in  New  Orleans.^ 

That  must  be  admitted.    But  it  will  be  obserred  that  we  are 
not  suing  our  mortgagor,  but  creditors  of  our  mortgagor.    We 
had  no  right  to  intervene  in  the  action  by  Lafone^s  creditors 
against  him  until  our  chattel  was  attached.    The  bill  alleges 
(what  for  the  purpose  of  the  argument  must  be  taken  to  be 
true)  that  Hunier,  Askew,  dt  Co.,  in  instituting  proceedings  at  New 
Orleans,  acted  solely  as  agents  of  BouU  &  Co.    The  ship  was  sent 
to  a  country  where  the  rights  of  mortgagees  are  disregarded,  as 
all  the  parties  knew,  and  the  withdrawal  of  the  original  instruc- 
tions was  an  inequitable  proceeding. 

[The  Vice-Chancexlob  :— The  original  instructions  seem  to 
have  been  given  as  a  consideration  for  BouU  dt  Co.  having  the  con- 
signment. When  the  consignment  was  changed,  the  instructions 
were  changed.] 

We  say  that  by  the  mortgage  the  ship  became  our  legal  pro- 
perty.    It  stands  thus,  that  BouU  dt  Co.,  knowing  of  cor  title, 
took  the  ship,  not  out  of  Laf  one's  possession,  for  he  had  none^  but 
out  of  our  possession,  and  consigned  her  to  their  consignees.    Our 
rights  as  true  owners  are  regulated,  not  by  the  lex  fori,  but  by  . 
the  law  of  England,  where  the  contract  was  made.     The  ship  was 
not  the  property  of  La/one,  and  that  is  why  he  was  not  made  a 
party.    The  attachment  was  absolutely  invalid  to  all  intents  and 
purposes ;  and  the  Defendants  have  inequitably  availed  themselves 
of  the  procedure  of  a  foreign  State. 

That  the  Court  will  interfere  to  restrain  inequitable  proceed- 
ings in  Courts  of  law,  is  beyond  dispute.  The  question  in  all 
cases  is,  what  are  such  circumstances  as  will  induce  the  Conrt  to 
interfere  ? 

[The  'Vice-Chanoeixob: — ^If  the  judgment  creditor  had  oome 
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liere  and  piooeeded  against  the  ship,  I  Bhonld  have  dealt  with  him 
as  in  Simpaon  y.  Foffo  (1).] 

In  BusJibtf  y.  MtMday  (2),  the  Conrt  stayed  proceedings  in  Scot" 
land  to  enforce  out  of  land  in  Scotland  a  bond  given  by  the 
Plaintiff  to  the  Defendant  to  secure  money  won  at  play.  Lord 
Poriarlington  y.  Soulby  (3),  was  a  similar  decision  with  respect 
to  Irdand.  The  principle  is  laid  down  in  Carron  Iron  Company 
y.  Maelaren  (4) ;  and  as  to  personal  estate  was  followed  in  Hope  v. 
Cameffie  (5). 

In  Talleyrand  y.  Boulanger  (6),  Lord  Loughborough  restrained 
proceedings  by  arrest,  by  one  French  refagee  against  another,  on 
the  ground  that  the  creditor  could  not,  in  FranoOy  have  subjected 
the  debtor  to  personal  arrest. 

The  demurrer  admits  that  the  Courts  of  Louisiana  do  wrong  by 
disregarding  the  law  of  nations,  and  that  the  Plaintiffs'  only  means 
of  saying  the  property  was  to  giye  these  bonds;  and  we  submit  that 
the  whole  proceeding  is  a  device  which  the  Court  will  not  permit 
to  succeed. 

The  case  differs  in  no  way  from  Simpson  v.  Fogo,  because  the 
Defendants  are  all  British  subjects.  Wright  v.  Simpson  (7)  also 
applies. 

Hr.  TT.  M.  James^  Q.C.,  and  Mr.  Boweliffe,  for  the  Defendants, 
Femie  &  Co,,  who  had  been  served  with  notice  of  motion  for  in- 
junction, but  who  had  not  demurred. 
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SiB  W.  Page  Wood,  V.C.  :— 

The  prayer  of  this  bill  is  founded  on  the  doctrine  which  I  upheld 
in  the  case  of  Simpson  v.  Fogo  and  which  I  shall  continue  to 
uphold.  But  the  relief  which  is  here  sought  appears  to  me  to  go 
iar  beyond  what  was  decided  in  Simpson  v.  Fogo,  and  far  beyond 
the  authorities  on  which,  if  not  as  to  fact^  yet  to  the  fullest  extent 
^  to  principle,  my  decision  in  that  instance  was  based. 

The  conclusion  at  which  I  arrived  in  Simpson  v.  Fogo  was  simply 

(1)  IJ.  &H.  18 ;  1  H.  &  M.  195.  (4)  5  H.  L.  0.  416,  see  p.  439. 

(2)  5  Madd  297.  (5)  Law  Bep.  1  Ch.  320. 
<3)  SMj.&K.  104.                                 (6)  3  Yes.  447. 

(7)  6  Vea.  714. 
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this :  It  is  undoubtedly  part  of  the  law  of  nations,  as  was  stated  by 
Lord  Eldon  in  Wright  y.  Simpson  (1),  to  recognise  the  judgments 
and  the  procedure  of  the  tribunals  of  all  nations  administering 
justice  among  their  subjects,  pursuant  to  natural  justice  and 
equity.    But  if,  in  examining  a  judgment  as  we  are  at  liberty  to 
do,  we  find  on  the  face  of  it,  as  appeared  to  Lord  Laughharougk 
in  Talleyrand  v.   Boulanger  (2),  and    as   appeared    in  several 
other  instances  which  have  been  referred  to  at  common  law,  that  a 
course  of  procedure  has  been  adopted  which  is  inconsistent  with 
natural  justice,  then  this  Court  will  not  give  effect  to  the  deci- 
and    to    the    authority  which  it  would  otherwise  be  perfectly 
willing  to  recognise.    It  sometimes  happens,  for  instance,  that 
foreign  Courts  proceed  to  judgment  in  the  absence  of  the  party 
against  whom  the  proceedings  are  taken,  or  after  inadequate  notice 
of  trial. 

Upon  this  principle,  where  a  judgment  had  been  giren  in  the 
Courts  of  Louisiana^  dealing  with  a  slup  as  the  property  and  assets 
of  a  debtor  against  whom  proceedings  had  been  taken,  in  utter  dis- 
regard of  the  rights  of  a  mortgagee  whose  mortgage  was  good  and 
valid  at  the  time  of  the  decision,  though  not  manifested  by  some 
mode  of  proceeding  peculiar  to  the  local  Courts  at  New  Orleamj 
when  the  ship  came  here,  I  felt  myself  at  liberty  to  say  that  the 
law  of  this  country  preyaUed  with  regard  to  that  ship,  and  that 
the  rights  of  the  mortgagee  had  not  been  displaced  by  the  action 
of  the  foreign  court.    I  observe  that  in  a  case  at  common  law  it 
was  supposed  that  in  Simpson  v.  Fogo,  I  acted  upon  some  adoption 
of  the  lex  talionis — that  we  would  not  recognise  their  law  because 
they  would  not  recognise  ours.     But  I  entertained  no  notion  of 
that  kind ;  the  principle  was  simply  as  I  have  stated  it  aboye.     In 
that  case,  I  was  particularly  anxious  to  draw  a  distinction  between 
judicial  procedure  and  the  statute  law  of  a  foreign  State.     Eyery 
nation  may  make  its  own  statute  law ;  as  we,  for  instance,  have 
adopted  the  rule  of  order  and  disposition  in  bankruptcy,  in- 
dependently of  the  laws  of  other  nations;  and  that  statate  law, 
however  harsh  and  arbitrary  it  may  be,  is  binding  on  the  subjects 
of  other  States  whenever  they  come  within  its  jurisdiction.    But  the 
peculiarity  in  the  case  of  Louisiana  is  this — ^that  the  LeffuHaiure  of 

(1)  6  Vea.  714,  730.  (2)  3  Ves.  447. 
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the  State  has  enacted  no  sach  law,  as  that  it  is  for  the  benefit  of  the 
citiasens  to  declare  that  whoever  brings  a  chattel  into  their  jnrisdic- 
lion  as  the  apparent  owner,  shall  be  deemed  to  be  the  tme  owner. 
It  is  only  the  Judges  of  tEe  Courts  who  have  said,  **  We  think  this  is 
tiie  best  way  in  which  the  title  to  the  property  can  be  manifested, 
and  accordingly  we  hold  that  it  cannot  be  manifested  in  any  other 
way."  That  is  contrary  to  the  principles  of  judicature  established 
by  the  Courts  of  every  other  country,  as  has  been  pointed  out  by 
Mr.  Justice  Story.  That  being  so,  had  the  question  been  one  of  the 
title  to  this  ship,  I  should  certainly  have  disregarded  any  decision 
of  the  Courts  of  New  Orleans^  so  fieur  as  it  may  have  been  founded 
upon  the  unreasonable  rule  to  which  I  have  referred. 

Bat  I  am  asked  to  go  a  step  further.  It  has  been  aigued  that, 
the  municipal  law  of  Lauigiana  being  in  this  state,  if  a  British 
subject  trading  in  Louisiana  has  a  counting-house  or  an  agency  at 
Ifew  Orleans,  and  a  debtor  of  his  comes  to  the  port  with  a  ship 
which  has  been  mortgaged,  it  is  contrary  to  equity  and  justice 
that  the  British  trader  should  sue  his  debtor  at  New  Orleans  at  all, 
and  take  the  ship  in  execution,  because  he  knows  that  by  the  law 
of  the  State  the  rights  of  the  mortgagee  will  be  disregarded.  If 
the  Court  were  to  accede  to  this  contention,  it  would  follow  that 
a  British  merchant  here  ought  to  be  restrained  from  taking  pro- 
ceedings through  his  agent  abroad  against  the  ship,  according  to 
the  law  of  Louisiana.  That  law  may  be  administered  in  a  way 
which  we  do  not  approve ;  but  it  is  one  thing  for  this  Court  to  deal 
with  the  ship  when  it  comes  home,  and  is  within  the  jurisdiction, 
and  a  very  different  thing  that  this  Court  shall  say  to  every  British 
subject  in  Louisiana  to  whom  a  debt  is  owing  from  another  British 
subject)  ''Tou  shall  not  have  the  same  remedies  against  your 
debtor,  as  are  open  to  everybody  else  living  in  the  State." 

It  was  argued  by  the  counsel  for  the  Plaintifis,  that  if  a  subject 
of  Louisiana  being  a  creditor,  were  to  sue  his  debtor  under  these 
circumstances  in  this  country,  this  Court  would  have  power  to 
festiain  liim.  I  doubt  that;  but  here  the  question  is  this^ — 
Any  foreign  creditor  of  a  British  subject  in  Louisiana  may 
attach  and  proceed  to  sell  his  ship,  regardless  of  the  British 
l^w.  Is  a  British  subject  alone,  then,  to  be  deprived  of  this 
light?     Is  he  to  stand  by  and  see  the  whole  of  his  debtor's 
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assets  iiremediably  swept-  away  and  disposed  of  by  the  foreign 
creditor,  on  the  ground  that  this  Court  will  hold  it  inequitable 
that  he  should  concur  in  any  proceedings  which  will  enable  him  to 
be  paid  pari  pastu  with  the  other  creditors  ?     The  principle,  I 
suppose,  must  go  this  length — ^that  if  a  dividend  were  declared, 
every  dividend  coming  to  the  British  subject  must  be  stopped, 
instead  of  being  paid  to  him.    Surely,  that  would  be  pushing  the 
doctrine  to  a  length  wholly  unwarranted  by  the  decisions,  either  in 
Simpson  v.  Foffo  (1),  or  in  Hope  v.  Cameffie  (2).    The  only  case  of 
duress  made  by  the  bill  is  this :  that  the  Plaintiffs  were  obliged  to 
give  the  Defendants  bonds  in  order  to  prevent  the  Defendants 
doing  that  which  was  inequitable,  in  suing  the  Plaintiff's  mort- 
gagor and  arresting  his  ship.    Therefore,  it  is  said,  let  the  bonds 
be  set  aside.    But  if  the  Court  could  not  have  restrained  the 
Defendants  from  enforcing  against   their  debtor  the  remedies 
which  were  afforded  them  by  the  law  of  the  foreign  State,  thqn 
their  proceedings  were  not  inequitable,  there  was  no  duress,  and 
the  grounds  for  relief  disappear  altogether. 

The  case  is  even  lower  than  that  of  restraining  the  Defendants 
from  suing,  because,  in  this  instance,  bonds  have  been  actually  given. 

What  would  be  the  consequence  of  the  Court  holding  that  this 
species  of  equity  exists?    The  result  would  be,  that  the  Courts  of 
Louinana  would  take  good  care  that  no  ship  hereafter  should  ever 
be  released  on  a  bond  being  given  by  a  British  subject.  They  would 
say,  ^'  The  bond  is  worth  nothing,  for  the  Court  of  Ohancery  in 
England  will  immediately  set  it  aside ;  for  the  ship  of  any  other 
nation  in  the  world  bonds  may  be  given,  but  no  ship  shall  ever 
be  released  on  the  bond  of  an  Englishman."    The  PlaintiffB  are  * 
placed  in  this  dilemma.    Either  this  Court  could  have  restrained 
(not  the  action  against  Lafone,  but)  the  issue  of  execution  by  the 
Defendants  against  the  ship,  without  giving  credit  to  the  mort- 
gagee ;  or  it  could  not.    I  do  not  think  the  Court  could  have  re- 
strained the  execution.    But,  supposing  it  could,  I  apprehend  the 
right  course  for  the  Plaintiffs  to  have  taken  would  haye  been, 
before  giving  the  bond,  to  have  filed  a  bill  to  restrain  the  execu- 
tion of  the  writs  of  attachment.    If,  as  the  bill  states,  and  the 
demurrer  admits,  the  only  means  whereby  a  sale  could  be  pre- 
(1)  IJ.  &  H.  18 ;  1  H.  &  M.  196.  (2)  Law  Rep.  1  Ch,  320. 
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Tented  was  the  giving  of  these  bonds,  then  it  follows  that  the 
proper  course,  both  in  law  and  for  convenience  sake,  would  have 
been  to  have  restrained  the  execution  of  the  judgment.  The 
Plaintiffs  should  not  have  voluntarily  placed  themselves  in  a 
irone  position.  If,  on  the  other  hand,  the  Court  could  not  have 
regtrained  the  Defendants  from  attaching  the  ship,  d  fortuyri^  it 
cannot  now  prevent  the  Defendants  from  enforcing  these  bonds. 

The  case  of  TaUeyrani  v.  Boulanger  (1)  differed  from  this.  What 
was  there  decided  was,  that  a  foreigner  has  no  right,  as  a  creditor, 
to  pat  in  force  in  this  country  against  another  foreigner,  his  debtor, 
remedies  which  he  could  not  have  enforced  in  his  own  country 
npon  the  original  contract.  If  the  Courts  of  Louisiana  had  re- 
cognised the  law  of  England,  as,  in  my  judgment,  they  were  bound 
by  the  comity  of  nations  to  have  done,  they  would  have  said  to 
the  Defendajits,  by  analogy  to  this  case,  "  You,  being  British  sub- 
jects, could  not  have  arrested  this  ship  in  this  way  in  England, 
therefore  you  shall  not  deal  with  it  by  any  such  process  here. 
Ton  shall  not  put  in  force  at  New  Orleans  any  remedies  which  you 
oonld  not  have  put  in  force  in  England.^'  As  to  that  particular 
point,  I  remember  no  case  involving  questions  respecting  the  law 
of  LouisiofM,  from  which  it  has  appeared  that  the  Courts  at  New 
Orleans  wotdd  not  possibly  have  so  acted  in  dealing  with  British 
snbjects.  For  aught  that  appears,  they  might,  to  the  advantage  of 
their  own  subjects,  have  put  in  force  the  principle  of  law  which 
regnlated  M.  Talleyrand! s  case  by  saying,  '*  As  between  foreigners, 
oar  own  citizens  not  being  concerned,  we  will  recognise  English 
law,  and  deal  with  the  case  in  the  way  in  which  the  English  Courts 
woold  deal  with  it.**  Of  course  I  am  not  satisfied  on  this  demurrer 
that  the  bUl  is  pointed  to  this  particular  view ;  but  it  does  not 
appear  to  me  that  the  case  of  M.  Talleyrand  is  coincident  with  the 
present^  or  has  any  bearing  upon  it. 

The  Plaintiffs'  case  fails,  I  think,  upon  two  grounds.  In  the  first 
place,  the  Court  would  not  have  restrained  the  creditor  from  taking 
oat  execution,  because  it  could  not  have  put  him  in  the  same  posi- 
tion as  the  other  creditors,  and  it  would  have  been  giving  an  ad- 
vantage to  the  American  creditors,  to  which  they  were  not  entitied ; 
but,  secondly,  if  it  could,  then  the  Plaintiffs  should  not  have 

(1)  3  Ves.  447. 
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placed  themselves  in  a  lower  position  by  giving  the  bonds,  but 
should  have  come  here  in  the  first  instance  to  have  restrained  the 
attachment  Further,  by  acceding  to  the  prayer  of  this  bill,  I 
should  be  placing  British  subjects  in  a  position  in  which  it  would 
be  impossible  for  them  to  get  their  ships  released  at  alL  Upon  all 
these  grounds,  I  think  there  is  no  jurisdiction  in  this  Court  to  in- 
terfere upon  the  case  alleged  by  this  bill. 

A  special  ground  of  relief  was  alleged,  in  the  form  of  a  sort 
of  contract,  that  these  parties  would  not  avail  themselves  of  the 
laW  of  Louisiana,    But  as  to  that»  the  case  stands  thus :  Ldfone, 
the  mortgagor,  being  about  to  consign  this  ship  to  the  De- 
fendants at  New  Orleans,  took  an  engagement,  as  the  bill  states, 
from  their  Liverpool  agents,  that  the  New  Orleans  firm  would  not 
enforce  the  peculiar  law  of  Louisiana,  but  would  pay  the  money 
over  to  the  mortgagees.    Now,  it  is  to  be  observed  that  the  mort- 
gagees were  no  parties  to  that  contract ;  the  utmost  that  can  be 
said  is,  that  La/one  gave  his  creditors  notice  of  the  mortgage. 
Even  if  there  had  been  a  contract  with  the  mortgagees,  it  was 
broken ;  because  it  was  in  consideration  of  the  consignment  of  the 
ship  by  their  agents,  that  the  New  Orleans  firm  entered  into  this 
engagement  with  La/one,  and  this  consideration  failed  when  the 
ship  was  consigned  by  other  consignors.     This  special  ground  of 
relief  therefore  fails  entirely. 

The  question  is  reduced  to  this — Whether  it  is  so  inequitable 
that  English  creditors,  who  are  British  merchants,  and  now  domi- 
ciled here,  should  avail  themselves  in  common  with  Americans  and 
others  in  New  Orleans  of  the  remedies  afforded  by  the  law  of 
Louisiana,  against  their  debtors'  property,  that  I  should  restrain 
them  from  proceeding  on  these  bonds.  I  hold  that  is  not  the  case, 
and  therefore  the  only  thing  I  can  do,  is  to  allow  the  demurrer. 
There  will  be  no  order  on  the  motion,  except  that  the  Plaintifis  pay 
the  Defendants'  costs  of  the  motion. 


Mr.  Bdbinson  stated  that,  whether  or  not  in  consequence  of  His 
Honour's  decision  in  Simpson  v.  Fopo  (1),  it  was  the  fact  that  only 
since  that  case  was  decided  had  the  Courts  of  Louisiana  permitted 
ships  to  be  released  on  the  bond  of  the  mortgagee. 


(1)  IJ.  &  H.  18;  1  H.  &  M.  195. 
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Sib  V.  Page  Wood,  V.C.  :— 

In  that  case,  the  Courts  at  New  Orleans  would  not  allow  the 
mortgagee  to  give  a  bond ;  they  said  he  was  a  total  stranger,  and 
it  was  only  upon  the  bond  of  the  debtor  that  the  ship  could  be 
leleased. 

Solicitors  for  the  Flaintifis :  Messrs.  Chester  it  Urqvhart^  agents 
for  Messrs.  Lace^  Banner ,  dh  Co.j  Liverpool. 

Solicitors  for  the  Defendants:  Messrs.  Field,  Boscoe,  dt  Co,, 
agents  for  Messrs.  Bateson,  Bdbinson,  dt  Morris,  Liverpool;  Messrs. 
Gregory,  Bowdiffes,  d  Baide,  agents  for  Messrs.  HvU,  Stone,  dt 
Udeher,  Liverpool. 


v.-c.  w. 

1867 


LlYEBPOOL 

Marine 

Credit 

Odhpant 

r. 
Hunter. 


LUCAS  V.  JONES. 

9  Geo.  2,  c.  36 — Charity — Morimam — Impure  Penontdty — CVmtwrsiOfi. 

A.,  being  entitled  to  moneys  charged  apon  land,  bnt  primarily  secured  by 
bond  and  promissory  notes,  bequeathed  all  her  property  to  her  three 
daughters,  B.,  C,  and  D^  whom  she  appointed  executrixes  of  her  will. 

B.  died  in  the  lifetime  of  A,,  and  C.  died  intestate  shortly  after  A,*$  death, 
and  D.  became  sole  executrix  of  A,,  and  alone  entitled  to  the  said  moneys. 
The  moneys  were  not  called  in  during  the  life  of  D.,  who,  by  her  will,  gave 
legacies  to  charities : — 

Edd,  that  as  D,  was  alone  entitled  to  the  property,  the  Court  would  not 
Assume  in  favour  of  the  charities  a  conversion  into  pure  personalty,  which 
she  was  not  bound  to  make. 

ShadbcU  y.  Thornton  (1)  disapproved. 

IHIS  case  came  on  npon  farther  consideration,  together  with 
%  motion  to  vary  the  Chief  Clerk's  certificate,  by  which  several 
items,  amounting  to  a  snm  of  £98  18a.  3J.,  were  found  to  be  the 
only  parts  of  the  estate  of  the  testatrix,  Mary  Margery  Prosser, 
applicable  to  the  payment  of  charitable  legacies. 

Anne  Prosser  the  elder,  by  her  will,  dated  the  2nd  of  March, 
1857,  after  givii^  a  pecuniary  legacy,  gave,  devised,  and  be- 
queathed all  her  real  and  personal  estate  unto  and  to  the  use  of 
her  three  daughters,  Anne,  Mary  Margery,  and  Sarah,  their  exe- 


V.-0.  w. 

1867 
April  17, IS. 


(1)  17  Sim.  49  (more  fully  reported  in  13  Jur.  597). 


V. 
JONBB. 
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y.-G.  w,     cutorsy  administrators^  and  assigns,  absolutely  for  ever,  in  equal 
1867       shares,  as  tenants  in    common,  and  appointed  her  three  said 
j^^       daughters  her  executrixes. 

Anne  Prosser  the  elder,  died  on  the  5th  of  September,  1861, 
and  her  will  was  proved  on  the  4th  of  March,  1862,  by  Mary 
Margery  Prosser,  who,  by  the  death  of  her  sisters  (Sarah,  in  De- 
cember, 1859,  and  Anne,  intestate,  on  the  3rd  of  January,  1862), 
became  sole  executrix,  and  was  also  sole  next  of  kin  of  her  mother, 
and  her  sister  Anne. 

Mary  Margery  Prosser,  by  her  will,  dated  the  2l8t  of  January, 
1862,  gave  several  sums  to  different  charitable  institutions,  with 
a  direction  that  the  legacies  for  charitable  purposes  should  be 
paid  exclusively  out  of  such  part  of  her  personal  estate  as  might 
lawfully  be  appropriated  to  such  purposes,  and  preferably  to  any 
other  payment  thereout.    In  addition  to  the  items,  amounting  to 
£98  188.  3d.,  Mary  Margery  Prosser  died  possessed  of  the  under- 
mentioned personal  estate,  derived  partly  from  her  mother,  Afvne 
Prosser  the  elder,  and  partly  as  sole  next  of  kin  of  her  sister,  Anne 
Prosser  the  younger,  viz. : — ^A  bond  debt  of  £2000  due  to  Anne 
Prosser  the  elder,  by  Lewis  Morris,  such  debt  being  further  secured 
by  a  deposit  of  title  deeds  relating  to  Lewis  Morris's  freehold  estates 
with  Mrs.  Prosser's  solicitor ;  £1100  due  to  Mrs.  Prosser  by  one 
Vaughan,  and  secured  by  a  mortgage  of  freehold  estate  ;  £300  due 
to  Mrs.  Prosser  by  one  Harris,  also  secured  by  mortgage ;  £700 
secured  by  promissory  note,  and  further  secured  by  a  deposit  of 
title  deeds  of  real  estate. 

The  Chief  Clerk  having  certified  that  these  last-mentioned  items 
were  not  applicable  to  the  payment  of  the  charitable  legacies,  a 
summons  to  vary  the  certificate  had  been  taken  out  by  the 
charitable  legatees,  which  was  adjourned  into  Court. 

Mr.  Kenyon,  Q.C.,  and  Mr.  C.  C.  Barber,  for  the  charitable 
legatees : — 

It  was  the  duty  of  the  executors  of  Anne  Prosser  to  have  realised 
the  securities,  and  the  property  must  be  considered  as  impressed 
with  the  character  (pure  personalty)  which  it  would  have  borne  if 
the  executors  had  performed  their  duty  and  converted  it  into  cash, 
and  such  breach  of  duty  cannot  be  allowed  to  inyalidate  the 
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charitable  bequests :  ShadhdU  v.  Thornton  (1) ;  Marth  t.  Attorney^     Y.-O  W. 
Qmerd  (2) ;  Jeffries  v.  Alexander  (3).    In  the  case  of  these  secu-        1867 
rities  the  bond  or  promissory  note  constituting  a  simple  contract  debt       lvoab 
is  the  primary  charge,  and  the  decisions  upon  the  Statute  of  Mort^       j^J„^ 

main  (the  main  object  of  which  was  to  prevent  the  inalienability   ^   

of  land  consequent  upon  the  creation  of  charitable  uses)  haye  not 
''gone  to  the  length  of  establishing  that  a  disposition  of  property 
for  charitable  purposes  would  be  yoid^  because  real  estate  or 
chattels  real  might  or  would  be  affected  by  the  remedies  which 
the  law  gives  for  the  recovery  of  such  property :"  Alexander  v. 
Brame  (4) ;  and  the  option  to  deal  with  the  property  in  a  man- 
ner which  is  not  obnoxious  to  the  statute,  renders  the  gift  to 
charity  of  such  property  valid :  Sorresby  v.  HoUins  (5) ;  Oopia  v. 
Middleton  (6)  ;  Oraham  v.  Paternoster  (7). 

[They  also  referred  to  Myers  v.  Perigal  (8) ;  Edwards  v.  HaJl  (9) ; 
Fo(meY.Bhunt(10);  AspinaaY.Boumeill);  BeModcetCs Tr«K(12).] 

Mr.  Q.  M.  Oiffardj  Q.C.,  and  Mr.  Fredingy  for  the  residuary 

^atees: — 

With  respect  to  Shadbclt  v.  Thornton,  search  has  been  made  in 
the  Begistrars'  office,  and  it  appears  that  it  was  heard  as  a  short 
cause.  It  cannot  be  reconciled  with  Attorney-General  v.  Sar- 
%  (13),  or  with  Lady  Langdale  v.  Briggs  (14),  and  is  not  law. 

The  principle  established  by  the  cases  is,  that  where  there  is  a 
direction  to  convert  the  property  which  is  afterwards  the  subject  of 
a  charitable  bequest,  and  the  conversion  will  be  for  the  benefit  of 
one  individual  (the  charitable  testator),  the  charitable  legatees 
cannot  take,  as  they  would  have  a  right  (independently  of  the 
BUtyie  of  Mortnunin)  to  elect  to  take  the  property  in  its  uncon- 
Terted  state.  SeetM  where  the  conversion  will  be  for  the  benefit 
of  a  class.    In  this  case  Mary  Margery  Prosser  was  absolutely  en- 

(1)  17  Sim.  49  (more  fully  reported         (8)  2  D.  M.  &  G.  599. 

in  13 Jur. 597).  (9)  llHare,l;  6D.M.&G.74, 

(2)  2  J.  &  H.  61.  84, 88. 

(3)  8  H.  L.  C.  694.  (10)  Cowp.  464. 

(4)  7  D.  IL  &  G.  625,  542.  (11)  29  Bcav.  462. 

(5)  9  Mod.  221.  (12)  Job.  628. 

(6)  T.  &  B.  224.  (13)  5  Madd.  321. 

(7)  31  Bear.  30.  (14)  8  D.  M.  &  G.  391  (see  p.  413). 
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y.-0.  W.  titled  to  the  whole  of  these  assets,  which  remained  nnoonyerted 

1867  at  her  death,  and  cannot  now  be  treated  as  pure  personalty  so  as 

LucAB  to  entitle  the  charitable  legatees  to  take. 


V, 

JONEB. 


Mr.  Kenyon,  in  reply. 

Sib  W.  Page  Wood,  V.C.:— 

The  question  is,  whether  ShadbcU  y.  Thamian  (1)  is  a  binding 
authority ;  as,  independently  of  that  case,  which  I  confess  goes  too 
far,  it  is  impossible,  upon  the  authorities,  to  hold  that  the  pro- 
perty in  question,  which  consists  of  debts  secured  by  a  deposit  of 
title  deeds  and  other  mortgages,  can  be  given  to  charity.  The 
result  of  holding  that  mortgages  could  be  given  to  charities  under 
the  statute  would  be,  that  charities  would  be  enabled  to  foreclose 
the  mortgage  or  realise  the  security,  which  would  be  the  same 
thing  as  allowing  them  to  have  a  charge  upon  the  land,  and  would 
clearly  be  an  evasion  of  the  Mortmain  Act.  The  unpcdd  interest 
of  a  mortgage  is  also,  like  the  principal,  enforceable  against  the 
mortgaged  lands.  The  property  in  question  is  therefore  clearly 
within  the  provisions  of  the  Mortmain  Act. 

The  case  is,  so  far,  more  adverse  to  the  claim  of  the  charities  that 
at  the  date  of  her  will  Mary  Margery  Prosser  seems  to  have  had 
the  whole  beneficial  interest  in  her  mother's  property,  and  was 
also  her  mother's  surviving  executrix,  so  that  she  had  the  whole 
legal  and  equitable  interest,  subject  to  her  mother's  debts.  It 
was  contended  that  it  was  her  duty  as  executrix  to  haTC  called  in 
her  mother's  property  and  divided  the  proceeds,  but  considering 
that  she  had  the  whole  beneficial  interest,  what  purpose  was  there 
for  a  conversion,  except  for  the  sake  of  paying  any  debts  that 
might  have  been  owing  from  the  mother's  estate  ?  At  the  same 
time  ShadboU  v.  Thornton  goes  a  long  way ;  and  in  holding  that 
the  property  remains  in  the  same  state  in  which  it  came  from  the 
first  testatrix,  I  feel  that  I  am  deciding  contrary  to  that  authority. 

The  principle  seems  to  be  this,  that  if  any  person  by  whose  will 
gifts  in  favour  of  charities  are  made,  has  the  sole  control  of  pro- 
perty which  is  obnoxious  to  the  Mortm>ain  Act  then  the  property 
must  be  taken  in  the  shape  in  which  it  is  found ;  but  i^  on  the 

(1)  17  Sim.  49  (more  fully  reported  in  Jur.  597). 
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other  hand,  the  property  is  directed  to  be  sold,  and  the  proceeds     V.^.  W. 
diTided  between  several  persons,  inasmuch  as  the  second  testator        18G7 
has  not  the  whole  control  over  the  property,  and  is  not  entitled  to       iuuoab 
deal  with  it  in  specie,  it  must  be  regarded  as  converted,  and  in  the       j  ^* 
fonn  of  money.  — 

The  case  is  analogous  to  those  between  heir-at-law  and  next  of 
kin,  where,  as  was  observed  by  Lord  Eldon  in  WheUdU  v.  Par- 
tridge  (1),  the  question  depends  *^  not  upon  the  equity  between 
the  heir  and  the  executor,  but  whether  the  money  was  at 
home  "(2). 

Here  the  property  was  ^'at  home"  with  the  testatrix,  and 
nothiDg  that  was  afterwards  done  can  affect  the  question.  I  can- 
not call  in  thi&  property,  and  treat  it  as  converted,  as  I  am  asked 
to  do  by  the  cliarities,  and  I  am  therefore  bound  to  hold  that  the 
certificate  of  the  Chief  Clerk  is  right.  I  do  not,  however,  make 
the  claimants,  who  have  ShadboU  v.  Thornton  in  their  favour^  pay 
any  costs. 

Solidtors :  Mr.  T.  Clark  ;  Messrs.  Dobinson  dt  Oeare. 


COOKE  V.  COOKE.  v.-o.  w. 

1S6T 

^MxUicn—Agreeftient  to  make  Submission  a  Bule  <f  Court — Appointment  of        v^.,^ 

AsbUraion — Suit  in  Equity — PUa  cf  Submission — Covenant  not  to  sue —  Ajtril  20,  29. 
Common  Law  Procedure  Act — Jurisdiction  of  Superior  Court — Amendment         ~"" 
i/Pka. 

An  agreement  to  submit  the  afikin  of  a  partnership  to  arbitratioD,  and 
that  the  sabmisnon  shall  be  made  a  rule  of  a  Court  of  common  law,  cannot 
be  pleaded  in  bar  to  a  suit  in  equity,  seeking  discovery,  complaining  of  the 
Plabtiff  being  sued  in  actions,  and  praying  for  a  receiver ;  although  before 
the  IhU  was  filed  arbitrators  were  appointed,  and  since  bill  filed,  the  sub- 
miflnon  has  been  made  a  rule  of  the  Court. 

The  jurisdiction  of  the  superior  Courts  in  such  a  case  is  not  ousted  by  the 
Foriaons  of  the  Common  Law  Procedure  Act. 

If  the  agreement  to  submit  also  contains  a  covenant  not  to  take  proceedings 
at  law  or  in  equity,  whether  in  that  case  the  submission  may  be  pleaded  in 


U)  8  Yes.  227.  (2)  See  8  Yes.  pp.  235,  23& 
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V.-G.  W.  ^i*  of  proceedings  in  any  superior  Court,  except  that  before  wbich  the 

reference  is  pending,  quare. 
Observations  on  Dimadale  v.  Bobertson  (1). 
Cooke  Where,  in  a  reference  under  the  Arhitnttian  Act  of  WilL  3,  an  award 

p  **  has  been  made,  the  jurisdiction  in  the  matters  of  the  award  of  every  superior 

Court,  except  that  before  which  the  reference  is  pending,  is  excluded. 

Leave  may  be  given  to  amend  a  plea  of  submission,  under  special  circmn- 
stances. 

JL  HIS  was  a  plea. 

The  Plaintiff  and  Defendant^  in  1856,  entered  into  partnership 
as  attorneys  and  solicitors ;  and  by  an  agreement^  dated  the  28th 
of  February,  1865,  they  mutually  agreed  to  dissolve  the  partner- 
ship as  and  from  the  1st  of  January  preceding.  The  agreement 
contained  the  following  clauses  relating  to  arbitration : — 

''  And  it  is  hereby  forther  declared  and  agreed  that  all  questions 
relating  to  the  said  co-partnership  be  referred  to  the  award,  arbi- 
trament^ and  final  determination  of  Bichard  Helpa,  of  the  city  of 
OhucesteTj  Esq.,  nominated  by  and  on  behalf  of  the  said  PMip 
John  William  Cooke  (the  Defendant),  and  Thomas  Taynian,  of  the 
city  of  QhucedeTj  Esq.,  nominated  by  and  on  behalf  of  the  said 
Charles  James  Cooke  (the  Plaintiff),  to  award,  order,  arbitrate, 
judge,  and  determine,  of  and  concerning  the  co-partnership  pre- 
mises, or  anything  relating  thereto,  and  also  of  and  concerning  all 
and  all  manner  of  action  and  actions,  cause  and  causes  of  action, 
suits,  bills,  bonds,  specialties,  securities,  covenants,  contracts,  pro- 
mises, aCtSy  reckonings,  sums  of  money,  claims,  and  demands  what- 
soever, both  at  law  and  in  equity,  or  otherwise  howsoever,  at  any 
time  heretofore  up  to  and  upon  the  1st  day  of  January  last,  had 
made,  done,  moved,  brought,  commenced,  sued,  committed,  or 
depending  by  or  between  the  said  parties  of  or  concerning,  or 
in  any  way  concerning,  the  said  co-partnership,  or  in  relation 
thereto;  and  in  case  such  arbitrators  shall  not  agree,  then  the 
said  parties  hereto  shall  and  will  stand  to  obey,  abide  by,  observe, 
perform,  fulfil,  and  keep  the  award,  order,  umpirage,  and  final 
determination  of  William  Henry  Grwinnetty  of  Chdienham^  Esq.,  a 
person  indifferently  chosen  by  the  said  parties,  for  umpire  in  or 
concerning  the  premises,  so  as  the  said  award  be  made  in  writing 

(1)  2  J.  &  Lat.  58. 
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under  the  hands  of  tho  said  Biehard  Helps  and  Thomas  Taynian^     V.-0.  W. 
or  sach  award  and  umpirage  be  made  under  the  hand  of  the  said        ^^^ 
WSUam  Henry  GioinneU,  ready  to  be  delivered  to  the  said  parties      Cooia 

mm 

hereto,  or  either  of  them,  before  or  on  the  28th  day  of  February  Ooon. 
now  next  ensuing,  or  before  or  on  such  other  day  as  the  said  arbi- 
tiatois  or  umpire,  by  any  writing  under  their  or  his  hand,  to  be 
indofsed  on  these  presents,  from  time  to  time  appoint:  And 
it  is  hereby  agreed  by  and  between  the  said  parties  hereto  that 
these  presents  and  the  submission  hereby  made  shall  be  made  a  rule 
of  Her  Majesty's  Court  of  Queen's  Bench :  And  it  is  hereby  agreed 
and  declared  that  the  said  arbitrators  and  umpire  respectiyely 
shall  have  power  to  examine  the  parties,  and  to  call  for  books, 
deeds,  writings,  vouchers,  and  evidence,  in  the  power  of  either  of 
the  parties :  And  further,  that  if  the  said  accounts  relating  to  the 
said  partnership  shall  not  be  mutually  settled  between  the  said 
parties  hereto  upon  the  application  of  one  or  the  other  of  them, 
then  for  the  said  arbitrators  or  umpire  to  direct  the  mode  in  which, 
and  the  person  or  persons  by  whom,  such  accounts  are  to  be  wound 
np  and  settled,  and  the  partnership  credits  realized;  also  the 
division  or  application  thereof  and  the  payment  of  the  liabilities 
of  the  said  partnership ;  also  the  doing  any  acts,  and  the  signa- 
ture, execution,  and  perfecting  any  notices,  deeds,  documents,  or 
writings^  88  the  said  arbitrators  or  umpire  may  deem  requisite  or 
expedient  in  the  premises:  And  it  is  hereby  agreed  that  the 
costs  of  this  reference  and  of  the  said  award  or  umpirage  shall  be 
paid  out  of  the  partnership  assets  in  equal  proportions,  and  that 
the  said  award  or  arbitrament  shall  be  applicable  and  binding, 
although  all  or  any  of  the  said  parties  shall  have  departed  this  life 
ptevionsly  to  the  making  of  such  award ;  and  further,  that  the 
arbitrators  or  umpire,  as  the  case  may  be,  may  from  time  to  time 
make  their  or  his  award  upon  any  question  or  questions  in  dispute 
that  may  then  have  arisen,  and  shall  not  be  deemed  or  taken  to 
have  ceased  to  have  authority  by  so  doing  until  all  matters 
relating  to  the  premises  shall  have  been  finally  disposed  oV* 

On  the  23rd  of  February,  1866,  the  arbitrator  enlarged  the  term 
for  makiDg  the  award  to  the  29th  of  September  following. 

On  die  2l8t  of  December,  1866,  the  Plaintiff  filed  the  present 
bill,  alleging  that  the  time  had  been  enlarged  as  above  men- 
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y.-a  >V.  tionedy  but  that  '^  no  award  bas  ever  been  made  under  the  said 

1867  agreement^  and  there  has  been  no  further  extension  of  the  time  for 

0^^  making  the  award ;"  also  that "  yarious  questions  which  have  arisen 

^  ^-  between  the  Plaintiff  and  Defendant  have  been  referred  to  the 

Cooke. 

said  arbitrators,  pursuant  to  the  agreement,  but  no  award  has  been 

made  by  them  thereon;"  also  that  "the  books  of  accounts  and 
securities  relating  to  the  said  partnership  are  in  the  possession 
of  the  Defendant^  and  the  Plaintiff  is  unable  to  obtain  the  same  f 
also  that  ^  difficulties  have  arisen  in  winding  up  the  affairs  of  the 
said  partnership,  and  in  settling  the  accounts  thereof,  which  can- 
not be  conveniently  or  properly  referred  to  arbitration  pursuant  to 
the  provisions  of  the  agreement,  even  if  (which  the  Plaintiff 
charges  cannot  now  be  done)  the  time  for  making  an  award  oonld 
be  further  enlarged ;"  also  that  the  Plaintiff  was  being  sued  by 
creditors  of  the  firm. 

The  bill  prayed  for  an  account  of  all  dealings,  and  of  the 
credits  of  the  partnership,  and,  if  necessary,  for  a  receiver. 

On  the  11th  of  February,  1867,  the  submission  was,  on  the 
application  of  the  Defendant^  made  a  rule  of  the  Court  of  Queen's 
Bench ;  and  on  the  15th  of  February  the  Defendant  obtained  an 
order  from  Mr.  Justice  Lush,  extending  the  time  for  making  the 
award  to  the  30th  of  March. 

On  the  17th  of  February,  Mr.  Helps,  the  Defendant's  arbi- 
trator, died. 

On  the  19th  of  February  the  Defendant  filed  the  present  plea 
to  the  whole  bill,  whereby  he  pleaded  the  agreement  to  submit; 
also  the  Arbiiraiion  Ad  (9  &  10  Will.  3,  c  15,  s.  1),  and  the 
Ckmmon  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125,  s.  17) ; 
and  that  the  submission  had  been  made  a  rule  of  Court;  also  that 
"  the  Court  of  Queen's  Bench  is  the  only  Court  which  has  any  juris- 
diction in  relation  to  the  said  submission,  or  to  the  matters  thereby 
referred  to  arbitration ;"  and  that  '^  this  honourable  Court  has  not 
any  jurisdiction  in  relation  to  the  said  submission,  or  to  the  said 
matters  thereby  referred  to  arbitration."  The  Defendant  also 
thereby  averred  that  the  arbitrators  duly  entered  upon  the  arbi- 
tration of  the  matters  in  difference  referred  to  them ;  and  that  the 
time  for  making  the  award  had  been  enlarged  to  the  30th  of 
March ;  that  the  submission  was  a  valid  and  subsisting  submission 
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of  the  matters  in  difference  which  were  referred,  **  being  all  the     V.-c.  W. 
matteiB  in  difference  between  this  Defendant  and  the  Plaintiff  in        1867 
pelatioQ  to  the  partnership ;"  and  ''  being  all  the  matters  in  respect      Cookb 
of  which  relief  is  sought  by  %he  bill ;"  and  that  all  the  matters 
referred  were  fit  matters  to  be  determined  by  arbitration. 

On  the  23rd  of  March,  a  new  arbitrator  was  appointed,  and 
on  the  27th  of  Mc^ch  the  time  for  making  the  award  was,  on  the 
Defendant's  application,  again  extended  by  the  arbitrators  to  the 
29th  of  September,  1867. 

In  this  state  of  things,  the  plea  having  been  set  down,  but  not 
yet  heard,  the  Defendant,  on  the  15th  of  April,  moved  for  leave  to 
amend;  and  His  Honour,  after  argument,  granted  leave.  The 
plea  was  accordingly  amended  by  averring  the  death  of  the 
arhitrator,  and  appointment  of  the  new  arbitrator,  and  the  further 
extension  of  time ;  and  now  came  on  for  hearing. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  BoviU,  for  the  pka : — 

No  each  state  of  things  arises  here  as  occurred  in  Wood  v. 
Behson  (1),  where  the  plea  of  a  submission  was  overruled  on  the 
ground  that  the  arbitration  could  not  have  covered  all  the  matters 
in  suit.  Here  the  plea  expressly  avers  that  the  submission  was 
in  respect  of  all  the  matters  in  which  relief  is  sought  by  the 
bilL  The  leading  authority  on  this  subject  in  modem  times  is 
Bimsdale  v.  Boberison  (2),  in  which  Lord  8t.  Leonards  supported 
Ealfhide  v.  Fenninff  (3),  and  said  he  was  prepared  to  act  upon 
Lord  Eenyon's  reasoning  in  that  case.  That  reasoning  is  perfectly 
applicable  here,  though  there  is  no  covenant  not  to  sue,  as  in 
those  two  cases. 

The  terms  of  the  8  &  4  Will.  4,  c  42,  s.  39,  providing  .that  an 
arbitrator's  powers  (where  the  submission  is  within  the  statute  of 
WilL  3)  shall  not  be  revocable  '*  without  leave  of  the  Court  by 
vhidi  such  rule  or  order  shall  be  made,  or  which  shall  be  men- 
tioned in  such  submission,"  shew  that  the  Legislature  contemplated 
that  matters  once  in  arbitration  should  be  left  to  the  Court  before 
which  the  reference  is  pending. 

In  this  case  no  partial  or  subsidiary  relief  can  bo  obtained  by 

0)  Yjce-Chancellor  Wood,  Feb.  8,         (2)  2  J.  &  Lat.  58,  91. 
m7.  ,  (3)  2  Bro.  C.  C.  336  5  2  Dick.  702. 
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y.-C.  W.     the  bill.    K  at  all,  the  whole  agreement  to  submit  must  be  oyer- 
1867        ruled.     This  would  be  contrary  to  principles  of  equity. 
Cooke  The  bill  was,  in  fact,  filed  in  mistake.    The  Plaintiff  supposed 

Cooke.      ^^^  *^®  *™®  could  not  bo  extended^and  that  the  whole  arbitration 

had  come  to  an  end.     But  the  Common  Law  Procedure  Ad  enables 

the  submission  to  be  made  a  rule  of  Court  on  the  application  of 
either  party.  When  that  has  been  done,  we  say  that,  where  the 
submission  is  statutory,  the  jurisdiction  of  this,  or  any  other  of  the 
superior  Courts  (except  that  of  which  the  submission  is  made  a 
rule),  is  at  an  end.  That  is  the  result  of  the  two  statutes,  the  Act 
of  Will.  3,  and  the  Common  Law  Procedure  Ad,  taken  together. 

Even  before  the  Common  Law  Procedure  Ad,  this  was  the  result, 
where  an  award  had  been  actually  made :  Dawson  y.  Sadler  (1) ;  Ni- 
chols V.  Boe  (2) ;  Heming  v.  Swinnerton  (3)  ;  Smith  v.  Whtimare  (4). 
This  plea  rests,  therefore,  on  the  established  rule  (5)  that, 
although  the  subject  of  the  suit  may  be  within  the  jurisdiction 
of  a  Court  of  Equity,  yet  when  this  Court  has  not  the  proper  juris- 
diction,  the  Defendant  may  plead  the  matter  which  deprives  the 
Court  of  jurisdiction. 

Kill  V.  EoUister  (6)j  and  In  re  Warner  and  PowdTs  Afhiira- 
tion  (7)  also  apply. 

Mr.  Kay,  Q.C.,  and  Mr.  Freem^in,  for  the  bill : — 

The  plea  is  no  answer  to  the  bill.  The  Flaiatiff  alleges  that  he 
is  unable  to  obtain  the  books  of  account  and  sectirities  of  the 
partnership ;  that  he  is  harassed  by  actions ;  in  other  words,  that 
he  is  unable  to  get  the  relief  he  seeks  except  in  this  Conrt.  Ee 
makes  a  special  case  for  relief;  as  in  Cooh  y.  Catchpole  (8),  where 
one  partner  charged  another  with  fraud,  and  an  application  by  a 
third  partner,  under  the  Common  Law  Procedure  Ad,  for  an  order 
to  refer  (the  submission  haying  been  agreed  to  be  made  a  rule  of 
this  Court)  was  refused. 

In  this  instance  it  was  not  until  after  the  bill  was  filed  that  the 
Defendant  reyiyed  his  powers  of  arbitration,  and  made  the  submis- 

(1)  1  S.  &  S.  537,  540.  J.  &  S.  297. 

(2)  3  My.  &  K.  431.  (5)  Mitford,  PL  p.  262. 

(3)  2  Ph.  79 ;  S.  C.  1  Coop.  C.  C.  (6)  1  Wils.  C.  P.  129. 
386,  413.                                                       (7)  Law  Rep.  3  Eq.  2G1. 

(4)  1  H.  &  M.  576 ;  see  p.  589 ;  2p.         (8)  13  W.  R.  42. 
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sion  a  rule  of  Court    So  that  his  proceedings  are  a  meio  device.     V.-G.  W. 
He  attempts  to  withdraw  from  the  jurisdiction  of  this  Court  a  suit       1867 
for  taking  accounts  and  appointing  a  receiver  by  averring  that      Gooke 
some  time  previously  to  the  suit  an  arbitration  was  commenced.      Coon, 
which  came  to  nothing.  — ^ 

The  dictum  in  KUl  v.  HoUister  (1)  was  not  followed  in  Thompson 
T.  C^amoek  (2).  In  Hdlfhide  v.  Fenning  (3)  there  was  an  express 
coyeoant  that  there  should  not  be  any  suit  at  law  or  in  equity. 
That  was  the  express  ground  of  Lord  Kenyons  decision,  as  is 
leoognised  by  Lord  St,  Leonards  in  BimsdcJe  v.  Bohertson  (4).  The 
case,  moreover,  was  disapproved  by  Lord  Eldon  in  Street  v. 
Bij^  (5),  except  in  so  £Etr  as  it  went  upon  the  covenant,  as  to 
which  the  Liord  Chancellor  said  he  would  give  no  opinion.  In  this 
case  there  is  nothing  like  a  covenant  not  to  sue. 

That  arbitration  clauses  in  leases  will  not  oust  the  jurisdiction 
of  this  Court  was  laid  down  by  Lord  Langdale  in  Earl  of  Mex- 
hnugh  v.  Bower  (6) ;  and  in  this  branch  of  the  Court  in  Oroskey 
T.  Iiwropean  and  American  Steam  Shipping  Company  (7).  Courts 
of  law  have  supported  the  same  principle  recently  in  Thompson  v. 
Chamoek,  and  Horton  v.  Sayer  (8). 

Wheneyer  a  plea  has  been  allowed,  it  has  been  in  cases  where 
the  agreement  is  of  such  a  kind  as  that,  until  the  arbitrators  have 
agreed  upon  some  sum,  there  is  no  contract^  and  no  cause  of  action. 
That  is  the  principle  of  Scott  v.  Avery  (9),  and  Scott  v.  Corporation 
of  Liverpool  (10). 

Earris  v.  Reynolds  (11) ;  Wood  v.  Copper  Miners'  Company  (12), 
also  apply. 

If  this  bill  be  stopped,  neither  the  Plaintiff  nor  the  Court 
has  any  security  that  the  matters  will  ever  be  settled.  If  the 
Defendant  had  been  sincerely  desirous  to  go  on  with  the  arbitra- 
tion, he  might  have  applied  to  this  Court  to  stay  proceedings 
in  the  suit  under  the  11th  section  of  the  Common  Law  Procedure 
Act. 

(1)  1  Wils.  C.  P.  129.  (7)  IJ.  &  H.  108. 

(2)  8  T.  R.  139.  (8)  4  H.  &  N.  643. 

(3)  2  Bro.  C.  C.  336 ;  2  Dick.  702.  (9)  6  H.  L.  0.  811. 

(4)  2  J.  &  Lat.  68.  (10)  3  Do  G.  &  J.  334. 

(5)  6  Yes.  815, 821.  .(H)  7  Q.  B.  71. 

(6)  7  Bear.  127, 132.  (12)  17  C.  B.  661. 
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V.-C.  w.         jjj.,  James^  in  reply : — 

}^  This  is  not  a  case  in  which,  as  it  was  put  in  the  old  authorities, 

Cooke  the  Defendant  is  trying  to  shew  that  the  Plaintiff  has  contracted 
OooKK.  himself  out  of  a  right  to  sue  in  equity.  There  is  no  case  in  which, 
after  a  statutory  submission,  and  rule  of  Court  duly  made,  followed 
by  appointment  of  arbitrators  and  umpire,  a  bill  has  ever  suc- 
ceeded, except  on  some  special  ground,  such  as  fraud,  unfitness  on 
the  part  of  the  arbitrators,  or  the  like. 

The  special  case  made  here  is  of  the  vaguest  kind.     ^  That  there 
has  been  no  enlargement  of  time ;"  but  that  is  the  very  accident 
which  the  Legislature  has  remedied  by  giving  to  either  party  power 
to  enlarge  the  time.    ''  That  the  books  of  account  and  securities 
are  in  the  hands  of  the  Defendant :"  that  is  quite  consistent  with 
the  plea,  because  the  arbitrators  alone  have  the  right  of  using 
them.    "  That  difficulties  have  arisen  in  winding  up  the  affairs  of 
the  partnership,  and  in  settling  the  accounts,  which  cannot  be 
conveniently  or  properly  referred  :'*  but  there  is  no  statement  of 
any  such  difficulties  as  cannot  be  surmounted  by  arbitration. 

The  principle  of  the  decisions  in  all  those  cases  in  which  there 
was  a  prospective  agreement  to  submit  is,  that  it  is  inconsistent 
to  allow  the  parties  to  go  to  another  tribunal  Suppose  the  arbi- 
trators should  decide  one  way,  and  this  Court  another,  such  a 
conflict  could  not  be  referred  to  the  Court  of  law,  for  the  agreement 
could  not  be  pleaded  at  law.  All  that  could  be  done  would  be  to 
•     come  back  to  a  Court  of  Equity. 

In  Wood  V.  Copper  Miners'  Company  (1),  the  decision  of  the  Court 
seemed  to  be,  not  that  the  plea  was  bad,  but  that,  whether  good  or 
bad,  the  replication  was  sm  answer  to  it.  In  Harris  v.  ReyncMs  (2), 
there  was  a  covenant  that  the  submission  should  not  be  made  a 
rule  of  Court,  which  is  an  exception. 

The  tendency  of  legislation  has  been  to  give  every  possible 
encouragement  to  arbitrations ;  and  one  of  the  first  principles  of 
this  Court  is  to  compel  parties  to  the  fulfilment  of  their  engagements. 

8iB  W.  Pagb  Wood,  V.O.:— 

I  should  have  taken  more  time  to  consider  this  case,  with  refer- 
(1)  17  0.  B.  661.*  (2)  7  Q.  B,  71. 
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ence  to  Lord  Si.  Leonards'  decision  in  Dimsdale  y.  Boberlson  (1),  had     V.-C.  w. 
I  not  had  an  opportunity  of  considering  it  since  the  plea  was  first        1867 
opened.    I  now  feel  by  no  means  satisfied  that  there  is  anything  in       coon 
Dimsdale  y.  Boberlson  to  justify  me  in  saying,  in  this  case,  that 
the  exclusiye  jurisdiction  of  one  of  the  superior  Courts,  founded 
on  a  reference  to  arbitration,  and  followed  by  the  appointment  of 
arbitrators  and  the  making  of  the  submission  a  rule  of  Court, 
can  be  sustained,  where  no  award  has  been  actually  made. 

In  Dimsdcde  y.  Bobertson,  Lord  St.  Leonards-  felt  considerable 
difficulty  in  contending  with  a  stream  of  authority  of  great  force, 
in  which  several  learned  Judges,  including  Lord  Eldon^  without 
actually  oyerruling  Ralfhide  y.  Fanning  (2),  expressed  strong 
doubts  as  to  the  soundness  of  the  principle  inyolyed.  He  pre- 
ferred, however,  following  Lord  Kenyon's  decision.  It  is  true  that 
the  particular  covenant  not  to  sue,  or  proceed  to  take  any  remedy 
other  than  that  specifically  pointed  out  by  the  agreement,  which 
occarred  in  both  those  cases,  does  not  exist  in  the  case  before  me ; 
bnt  Lord  SU.  Leonards  relied  upon  other  points  which  do  exist  in 
the  present  case.  Ee  obseryed  that  the  decisions  of  the  Judges 
subsequent  to  Half  hide  v.  Fenninff,  turned  in  a  great  measure  on 
the  want  of  power  in  the  arbitrator  to  take  the  examination  of 
witnesses  on  oath,  to  compel  the  appearance  of  witnesses,  the  pro- 
duction of  papers,  and  the  like ;  and  then  proceeded  to  remark 
that,  through  the  medium  of  the  agreement  and  the  operation  of 
law,  those  difficulties  had,  in  the  case  before  him,  been  removed. 
Aooordingly,  it  was  impossible  for  the  parties  to  say  they  had 
chosen  a  tribunal  incompetent  to  render  them  complete  justice ; 
and  there  was  nothing  to  induce  the  Court  to  say  that  its  own 
supreme  jurisdiction  must  continue  unimpaired,  in  consequence  of 
the  imperfections  of  the  subordinate  tribunal  created  by  the 
agreement. 

These  observations  of  Lord  St.  Leonards  have  been  commented 
on  by  the  present  Lord  Chanpellor  in  Scott  v.  Corporation  of 
Liiferpooi  (3),  which  fell  within  the  principle  of  Seott  v.  Avery  (4),  a 
simple  case,  where  a  contractor  had  agreed  that  he  should  be  paid 
only  what  the  engineer  should  certify,  and  it  was  held  that  there 

(1)  2  J.  &  Lat.  58.  (3)  3  De  G.  &  J.  334. 

(2)  2  Bro.  C.  C.  336.  (4)  5  H.  L.  C.  811. 
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Y.-€.  W.  was  no  right  of  action  until  the  certificate  was  made.  But  the 
ISG?  Lord  Chancellor  distingoishes  that  simple  class  of  cases  from  the 
0OOBS  other,  where  a  distinct  rights  snch  as  a  debt,  or  an  obb'gatian  to 
Q^^      aocoxmt^  has  arisen,  and  the  parties  haye  agreed  upon  a  particcilai 

private  tribunal  which  shall  adjust  the  right  for  them.  Speaking  of 

the  latter  class  of  cases,  the  Lord  Chancellor  says  (p.  360) : — '*  A 
right  of  action  has  accrued,  and  it  would  be  against  the  policy  of  the 
law  to  gire  an  effect  to  an  agreement  that  such  a  right  should 
not  be  enforced  through  the  medium  of  the  ordinary  tribunab." 

This  proposition  seems  to  be  established  by  a  series  of  authori- 
ties, at  the  head  of  which  is  Thompson  t.  Chamoch  (1).     But  it  is 
impossible  to  pass  over  the  decision  in  Dtmsdale  v.  Robertson  (2), 
both  on  account  of  the  high  authority  of  the  Judge  by  whom  it  was 
decided,  and  because  it  seems  to  have  been  entirely  ov^looked  in 
the  discussion  of  several  similar  cases.    Li  that  instance.  Lord  Si. 
Leonards,  affcer  reviewing  the  authorities  on  the  subject,  arrived  at 
a  conclusion  apparently  at  variance  with  them.     In  the  view 
which  I  have  taken  of  this  case,  it  is  unnecessary  for  me  to  con- 
sider the  propriety  of  the  decision  in  Dtmsdale  v.  Robertson ;  but 
I  cannot  forbear  remarking  that  the  circumstances  upon  which 
Lord  St  Leonards  relied,  as  giving  greater  effect  to  the  agreement 
to  refer  in  that  case,  namely,  the  power  to  make  the  submission  a 
rule  of  Courts  and  the  legislative  authority  given  to  arbitrators  of 
examining  witnesses  on  oath,  hardly  appear  sufficient  to  distinguish 
the  case  from  others  in  which  these  conditions  are  not  found; 
because  these  provisions  are  mere  directions  as  to  the  mode  in 
which  the  reference  is  to  be  conducted,  or  means  for  enabling  the 
parties  to  give  greater  efficacy  to  it,  by  suing  out  attachment  for 
disobedience,  and  do  not  operate  until  the  case  has  been  withdrawn 
from  the  action  of  the  regular  tribunals — a  withdrawal  which,  ac- 
cording to  the  earlier  decisions,  the  parties  have  no  power  to  effect. 
We  find,  then,  a  long  series  of  decisions  anterior  to  Dtmsdale  v. 
Robertson,  which  determine  this — ^that  an  agreement  to  refer  docs 
not  oust  the  ordinary  jurisdiction  of  the  Court    We  further  find 
the  authority  of  Half  hide  v.  Fenninff  (3)  saying  this — ^that  a  special 
covenant  not  to  sue  may  make  a  difference ;  but  that   question 

(1)  8  T.  R.  139.  (2)  2  J.  &  Lat.  68, 

(3)  2  Bro.  C.  C.  336. 
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lemaus  in  dubio.    In  that  state  of  the  aiithoritieSy  the  Camnum     V.-a  W. 
Laic  Procedure  Act  was  passed.    That  statnte,  as  the  Lord  Chan-        1867 
cellor  has  observed,  gave  to  the  mode  of  procedure  a  great  many       Oookb 
iacilities  which  it  did  not  possess  before.   But,  it  is  to  be  observed       ooon. 

thatywith  that  question — whether  an  agreement  for  submission,        

which  also  contains  a  covenant  not  to  sue,  does,  or  does  not, 
eidnde  the  jurisdiction — still  remaining  undecided,  the  Legis- 
lature has  not  thought  fit,  in  the  Common  Law  Procedure  Act,  to 
say  that  the  jurisdiction  of  this  or  of  any  other  Court  shall  be 
ousted  by  the  mere  pendency  of  the  reference.  If  any  one  thing 
be  better  established  than  another,  it  is  this — that  the  jurisdiction 
of  one  of  the  higher  Courts^  if  it  exists,  cannot  be  ousted,  except 
bj  express  enactment.  That  jurisdiction,  therefore,  existing  in 
spite  of  any  agreement  to  refer,  the  circumstance  that  the  Legis- 
lature, whilst  acting  on  a  number  of  agreements  to  refer,  and 
making  them  more  effectual,  has  avoided  declaring  that  the  juris- 
diction of  the  ordinary  Court  shall  be  superseded  by  them,  or  • 
that  they  may  be  pleaded  in  bar  to  ordinary  proceedings,  affords  a 
^ng  reason  for  concluding  that  the  jurisdiction  of  the  ordinary 
tribunals  remains  unaffected  by  the  statute,  xmless,  indeed,  the  case 
can  be  brought  within  the  principle  of  Half  hide  y^Fennvng  (1). 

But  the  case  does  not  rest  there;  because  the  Legislature, 
baving  the  whole  subject  before  it,  by  the  11th  section  has  enacted 
that,  where  there  is  an  agreement  to  refer,  either  party,  if  vexed 
by  an  actioa  or  suit  in  a  Court  of  law  or  equity,  may  apply  to  that 
Court  to  know  whether  its  jurisdiction  is,  or  is  not,  properly  ousted 
by  the  agreement.  Thus  the  Legislature  deals  with  this  very  sub- 
ject. It  does  not  take  the  step  of  ousting  the  jurisdiction,  and  saying 
it  shall  be  concluded ;  but  it  directs  an  application  to  be  made  to 
the  Court,  in  order  that,  having  the  consideration  of  the  whole 
xnatter  before  it,  the  Court  may  exercise  its  own  discretion  as  to 
whether  the  suit  or  action  shall  proceed.  This  section,  therefore, 
is  an  authority  for  saying  that  a  mere  agreement  to  refer,  although 
followed  by  the  appointment  of  arbitrators,  no  award  having  been 
^nsde,  shall  not  conclude  the  jurisdiction  of  the  higher  tribunaL 

Further  than  that,  as  long  since  as  the  Act  of  WilL  3,  the 
Legislature  has  declared  that  "^  when  the  award  has  been  made  " 

(1)  2  Bro.  G.  G.  336. 


88  EQUITY  CASES.  [L.  2. 

v.-C.  w.     the  jurisdiction  of  every  tribunal  shall  be  ousted,  except  that  of  the 

1867        Court  before  which  the  award  is  pending  in  the  shape  of  a  rule  d 

Q^^      Court    That  Court  alone  may,  upon  sufficient  reasons  appearing, 

^-  judge  of  the  sufficiency  of  the  award.    It  is  easy  to  see  the  reason 

for  this :  but  to  allow  a  plea  in  bar  of  an  action  or  suit  pending  a 

reference,  which  may  never  end  in  any  award  after  all,  would  be 
contrary  to  common  sense. 

I  was  pressed  with  the  consideration  of  what  would  follow  if  the 
arbitrators  were  to  make  their  award,  and  the  Court  should  come 
to  a  conclusion  different  from  theirs.  But,  on  the  other  hand,  I  have 
to  consider  what  must  follow  if  this  plea  should  be  allowed,  and 
the  Plaintiff  sent  away  without  remedy.  If  that  were  to  take 
place,  I  am  not  aware  that  there  is  any  jurisdiction  upon  which  he 
can  proceed,  or  any  means  by  which  justice  can  be  done  him.  I 
have  no  means  of  compelling  the  arbitrators  or  the  umpire  to  pro- 
ceed ;  and  although  application  may  be  made  to  the  Court  before 
#  which  the  reference  is  pending,  I  am  not  aware  that  there  is  any 

power  of  compelling  arbitrators  to  proceed  if  they  cannot  agree, 
*   or  of  compelling  the  umpire,  if  he  shall  find  himself  in  any  diffi- 
culty, to  come  to  a  decision. 

The  case  somewhat  resembles  that  of  concurrent  jurisdiction. 
Formerly,  when  the  Court  of  Exchequer  had  a  jurisdiction  in 
equity,  a  bill  might  have  been  filed  in  Chancery,  and  when  a  decree 
had  been  obtained,  it  might  have  been  pleaded  in  bar  to  the  suit 
in  the  Exchequer,  but  up  to  the  decree  either  side  went  on  as  it  best 
might.  The  powers  which  are  given  to  arbitrators  cannot  be  put 
higher  than  this  concurrent  jurisdiction,  which  formerly  existed 
in  the  Courts  of  Exchequer  and  Chancery. 

It  was  argued,  however,  that  this  Court  ought  to  hold  parties  to 
their  agreements ;  and  that  these  parties  having  agreed  that  the 
domestic  forum  shall  be  their  tribunal,  this  Court  ought  not  to 
allow  them  to  withdraw  from  their  agreement,  and  substitute  an- 
other tribunal.  But  then  the  authorities  say  that  an  agreement 
to  refer  to  a  forum  domestioum  is  not  such  an  agreement  as 
ought  to  oust  the  jurisdiction  of  the  superior  Court — at  least, 
not  in  a  case  where  there  is  not,  as  there  was  in  Dimsdde  v. 
Bobertson  (1),  an  express  covenant  not  to  sue. 

(1)  2  J.  &  Lat.  58. 
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I  have  been  very  anxious  to  have  this  case  heard  on  its  fiiU     v.-c.  w. 
meiitSy  though  there  may  be  points  of  difference  in  it,  which        1867 
might  justify  me  in  deciding  it  on  the  narrower  ground  of  the       cooke 
special  (acts  which  exist  hera    But  I  allowed  an  amendment  to      qooke 
this  plea — ^perhaps  going  a  long  way  in  so  doing — ^in  order  that  I        — 
might  have  the  whole  case  clearly  raised. 

The  circumstances  were  these : — When  the  bill  was  filed,  in  De- 
cember, 1866,  there  was  indisputably  jurisdiction  in  this  Court ; 
because,  as  was  truly  alleged,  the  agreement  to  submit  was  made 
as  long  before  as  in  February,  1865,  nearly  two  years  previously, 
and  nothing  had  been  done  under  that  agreement.  In  September, 
1866,  the  time  for  making  the  award  had  expired,  and  no  steps  had 
been  taken  to  enlarge  the  time.  The  bill  also  alleged  that  in 
that  state  of  things  no  award  could  be  made,  that  the  Plaintiff  was 
exposed  to  yarious  inconveniences,  that  the  Defendant  had  all  the 
books  and  papers  in  his  custody,  that  they  were  out  of  his  reach., 
that  he  was  being  sued  by  creditors  of  the  firm,  and  that  a  re- 
ceiver was  required  for  administering  the  affairs  of  the  partnership. 
Then  the  plea  avers  that  the  submission  has  been  made  a  rule  of 
Court — but  not  until  February,  1867 — and  that  the  time  has  been 
since  extended.  It  happened,  unfortunately,  from  the  amount  of 
business  in  this  Court,  that  before  the  plea  could  be  heard,  a  new 
arbitrator  had  been  appointed  in  place  of  one  who  had  died,  and 
the  time  for  making  the  award  had  to  be  still  further  extended. 
It  became  necessary  to  bring  those  facts  before  the  Court ;  and  I 
allowed  the  plea  to  be  amended  for  that  purpose. 

I  doubt  very  much  whether,  in  that  state  of  circumstances,  and 
with  the  averments  that  are  contained  in  this  bill,  there  would  not 
be  a  good  special  answer  to  a  plea  of  this  description.  But  I 
prefer  resting  the  case  on  the  broad  ground,  that  it  is  no  bar  to  a 
suit  of  this  kind  to  plead  that  there  is  a  reference  pending,  which 
may,  or  may  not,  ultimately  result  in  an  award  being  made. 

The  plea  must,  therefore,  be  overruled,  with  the  usual  conse- 
quences. 

Solicitors  for  the  Plaintiff:  Messrs.  Boperson  &  Ford. 
Solicitor  for  the  Defendant :  M(.  Jame9  M.  Weiffhtman. 
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v.-c.  w.  GALLOWAY  v.  COEPOKATION  OF  LONDON. 


1867 
Jtfay  4. 


SciicUor  and  Client — Costs — Agreement — Fixed  Yearly  Salary  to  Solicitor, 

An  agreemeDt  between  a  client  and  a  solicitor  that  tlie  solicitor  shall  he 
paid  a  fixed  yearly  salary,  to  be  clear  of  all  expenses  of  his  office,  and  to  in- 
clude all  emoluments,  he  paying  to  the  client  any  surplus  which  may  arise 
of  receipts  over  payments,  is  not  opposed  to  the  provisions  of  the  Attorneys 
and  Solidtors  Acts,  nor  to  the  policy  of  the  law,  where  it  is  aLso  a  term  of 
the  agreement  that  the  solicitor  is  not  to  transact  professional  business  for  any 
other  client. 

If  a  client  and  his  solicitor  were  to  i^ree  that  the  solicitor  should  be  paid  a 
fixed  salary,  and  should  receive  no  costs  beyond  disbursements — ^whether  an 
adverse  party  in  a  suit,  on  being  ordered  to  pay  costs,  could  be  compelled  to 
pay  the  client  any  costs  beyond  the  solicitor's  disbursements — qucere, 

1  HIS  was  an  application  by  adjourned  summons  on  the  part  of 
the  Plaintiff,  that  the  Taxing  Master  might  be  ordered  to  review 
his  taxation  of  the  Defendants'  costs  in  respect  of  items  to  which 
the  Plaintiff  had  carried  in  objections,  which  had  been  disallowed. 

The  Plaintiff  had  filed  a  bill  against  the  Corporation  of  London^ 
and,  after  a  considerable  litigation,  his  suit-,  on  appeal  to  the  House 
of  Lords,  was  dismissed  with  costs.  The  Taxing  Master,  by  his 
certificate,  had,  in  effect,  allowed  to  the  corporation  almost  all  the 
costs  of  the  litigation ;  and  the  Plaintiff  contended  that  all  these 
costs  ought  to  be  disallowed. 

He  deposed  that  the  City  Solicitor  was  a  salaried  officer  of  the 
corporation,  and  that  in  consequence  of  this  arrangement  the 
corporation  were  in  the  position  of  a  person  unqualified  to  act  as 
a  solicitor  within  the  Attorneys  Act  of  1843  (1) :  and  that  by  the 

(1)  The  6  &  7  Yict.  c.  73,  s.  32,  or  send  any  process  to  such  unqualified 

enacts   as   follows :  —  *'  That   if  any  petaon,  or  do  any  other  act  thereby  to 

attorney  or  solicitor  shaU  wilfully  and  enable  such  unqualified  person  to  ap- 

knowingly  act  aa  agent  in  any  action  pear,  act,  or  practise  in  any  respect  as 

or  suit  in  any  Court  of  law  or  equity,  an  attorney  or  solicitor  in  any  suit  at 

or  matter  in  bankruptcy,  for  any  per-  law  or  in  equity,  knowing  suck  person 

son  not  duly  qualified  to  act  as  an  not  to  be  duly  qualified  as  aforesaid, 

attorney  or  solicitor  as  aforesaid,  or  and  complaint  shall  be  made  thereof  in 

permit  or  suffer  his  name  to  be  any*  a  summary  way  to   any  of  the  said 

ways  made  use  of  in  any  such  action,  superior  Courts  wherein  such  attorney 

suit,  or  matter,  upon  the  account  A  or  solicitor   has   been   admitted,  and 

for  the  profit  of  any  unqualified  person,  proof  made  thereof  upon  oath  to  the 
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iUomey^Aetot  1860 (1), an  unqualified  practitioner  is  not  entitled 
to  fees,  charges,  or  disbursements. 

It  was  noty  howeyer,  now  sought  to  disallow  to  the  Defendants 
the  disbursements  to  which  they  would  be  entitled  suing  as  priyate 
persons,  ie.  costs  out  of  pocket. 

From  the  affidavit  of  Mr.  Thomas  James  Nelson,  the  City  Solicitor, 
it  appeared  that  the  terms  of  his  appointment  were  contained  in 
a  report  of  the  Officers  and  Clerks  Committee  of  the  corporation, 
dated  the  20tli  of  November,  1862,  which  was  subsequently  agreed 
to  by  the  Court  of  Common  Council. 

The  material  portions  of  this  report  were  the  following:— 

*'  Attaching  very  considerable  importance  to  the  last  clause  of  the 
suggested  duties  which  provides,  *that  the  City  Solicitor  be  not 
permitted  to  bold  any  other  appointment  whatsoever,  nor  to 
engage  in  the  transaction  of  professional  business  for  or  on  behalf 
of  any  other  parties  than  the  corporation,  but  that  his  time  and 


V.-O.  W. 
1867 


s&ti&faction  of  the  Court  that  such 
attoniej  or  solicitor  hath  wilfully  and 
knowingly  offended  therein  as  aforesaid, 
Ukq,  and  in  such  case,  every  such 
iitamey  or  solicitor  so  offending  shall 
and  may  he  struck  off  the  roll,  and  for 
erer  after  disabled  from  practising  as 
an  attorney  or  solicitor ;  and  in  that 
oae,  and  upon  such  complaint  and 
proof  made  as  aforesaid,  it  shall  and 
i&aj  be  lawful  to  and  for  the  said 
Court  to  commit  such  unqualified  per- 
«Q  80  acting  or  practising  as  aforesaid 
to  the  prison  of  the  said  Court,  with- 
out lail  or  mainprize,  for  any  term  not 
exoeedmg  one  year." 

(1)  The  23  &  24  Vict.  c.  127,  s.  26, 
is  as  follows: — "Every  person  who 
acts  as  an  attorney  or  solicitor  contrary 
to  the  enactment  in  sect.  2  of  the  first 
hereinbefore-mentioned  Act,  or  who^ 
m  his  own  name^  or  in  the  name  of  any 
o^her  person,  in  anywise  acts  as  a 
proctor  in  or  with  respect  to  any  pro- 
ceedings in  the  Court  of  Probate,  or  of 
^  Court  for  Dirorce  and  Matrimonial 


Causes,  without  being  duly  qualified 
so  to  act,  shall  be  deemed  guilty  of  a 
contempt  of  the  Court  in  which  the 
action,  suit,  cause,  matter,  or  proceed- 
ing, in  relation  to  which  he  so  acts,  is 
brought,  had,  or  taken,  and  may  be 
punished  accordingly,  and  shall  be  in- 
capable of  maintaining  any  action  or 
suit  for  any  fee  or  reward  for  or  in 
respect  of  anything  done  or  any  dis- 
bursement made  by  him  in  the  course 
of  so  acting,  and  shall,  in  addition  to 
any  other  penalty  or  forfeiture,  and  to 
any  disability  to  which  he  may  be  sub- 
ject, forfeit  and  pay  for  every  such 
offence  the  sum  of  £50,  to  be  recovered, 
with  full  costs  of  suit,  by  action 
brought,  with  the  sanction  of  Her 
Majesty's  Attomey-Qeneral,  in  the 
name  of  the  Incorporated  Law  Society^ 
in  any  of  the  superior  Courts  of  law  at 
Westminster,  or  in  any  County  Court, 
and  such  penalty  shall  be  applied  in 
like  manner  as  fines  imposed  for 
practising  without  a  stamped  certificate 
are  now  by  law  applicable." 


Galloway 

CoBFOBATIOir 

of  Lohdok. 
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V.-O.  w.     attention  be  at  all  times  exclusively  devoted  to  the  business  con- 

1867       nected  with  his  office/  we  have  felt  that  the  income  of  the  City 

Gallowa?    Solicitor  should  be  commensurate  with  that  officer's  position,  and 

OoBPORATioN  ft^^^®^>  *^**  ^*  should  not  be  subject  to  fluctuation  arising  from 

OF  London,   the  varied  amounts  of  his  professional  charges,  but  that  it  would 

be  most  desirable  to  fix  the  same  at  a  definite  amount. 

"  Under  all  the  circumstances,  therefore,  we  beg  leave  to  re- 
commend : 

"  That  the  City  Solicitor  should  be  allowed  an  income  of  £1250 
per  annum,  the  same  to  be  clear  of  all  expenses  of  his  office,  and 
to  include  all  emoluments  whatsoever. 

"  That  arrangements  similar  to  those  now  in  force  with  regard 
to  the  office  of  Comptroller  should  be  made,  viz. : — 

"  That  the  City  Solicitor  shall  be  authorized  to  draw  from  the 
Chamber,  at  the  end  of  every  quarter,  the  sum  of  £200,  on  account 
of  current  expenses. 

"  That  the  City  Solicitor  be  required  to  deliver  into  this  Honour- 
able Court,  after  Midsummer  and  Christmas  every  year,  a  state- 
ment of  his  receipts  and  payments,  in  order  that  the  same  may  be 
referred  to  a  committee  for  examination,  with  all  proper  vouchers, 
and  that  any  balance  due  to  the  City  Solicitor  may  be  paid  to  him, 
and  that  any  surplus  which  may  at  any  time  arise  may  be  paid 
into  the  Chamber. 

''That  the  office  expenses  for  clerks*  salaries  and  all  other  ilis- 
bui*sements  should  not  exceed  £500  per  annum." 

.    3Ir.  Druce,  Q.C.,  and  Mr.  Bagshawe^  for  the  Applicant : — 

This  agreement  is  contrary  to  the  provisions  of  the  statutes, 
and  opposed  to  the  policy  of  the  law.  As  the  solicitor  could  not 
recover  these  costs  against  the  corporation,  so  the  corporation 
ought  not  to  be  allowed  them  against  the  Plaintiff. 

Our  contention  is,  that  the  Master  is  not  bound  to  allow  to  tlie 
corporation  even  costs  out  of  pocket;  and  whilst  we  do  not  ask 
that  the  disallowance  shall  be  carried  thus  far,  we  do  not  waive 
our  right  to  object  to  costs  out  of  pocket  as  well. 

The  arrangement  is,  that  the  solicitor  receives  his  salary  on  tlie 
terms  that  he  does  the  whole  of  the  business  of  the  corporation, 
that  he  devotes  his  time  to  their  affairs  exclusively,  and  whatever 
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may  be  the  amount  of  sorplus,  it  is  paid  into  the  Chamber.    The     v.-c.  W. 
policy  of  the  Act  of  1860  is  twofold :  to  prevent  unqualified  persons        i867 
from  piactisiiig  as  solicitors^  and  to  maintain  the  control  of  the    gallo^at 
Court  oyer  all  persons  acting  as  solicitors  within  its  jurisdiction,  coppj^^^^jj 
And  it  is  plain  that  if  the  corporation  should  recover  costs  from    of  I/)ndon. 
the  Plaintiff  to  the  extent  of  £2000  in  one  year^  they  paying  the 
solicitor  £1250,  the  corporation  will  pocket  £750  for  services 
professed  to  he  performed  by  their  solicitor.    Thus  they  may 
make  a  large   yearly  income,  and  have  a  substantial  interest  in 
fomenting  and  protracting  litigation.     A  large  brewer^  engaged 
considerably  in  litigation,  may,  by  this  means,  make  great  gains; 
or  a  patent  may  be  profitably  worked  by  an  agreement  of  this 
kind. 

A  partnership  between  a  solicitor  and  an  unqualified  person  is 
illegal :  Tench  v.  BdberU  (1) ;  although  an  arrangement  whereby 
the  widow  of  a  deceased  attorney  is  to  receive  a  share  of  the  profits 
is  not  contrary  to  the  policy  of  the  Act :  Candler  v.  Candler  (2). 

In  Eaphinson  v.  Smith  (3)  an  attorney  failed  in  an  attempt  to 
i^cover  charges  for  business  conducted  by  his  clerks,  acting  without 
bis  instructions  or  superintendence.  In  re  Jackeon  and  Wood  (4) 
was  a  case  where  an  attorney  employed  a  certificated  conveyance 
to  practise  for  him,  and  for  so  doing  was  struck  off  the  rolls,  the 
offence  being  greater  where  the  person  infringing  the  statute  is  a 
professional  man.  In  re  Palmer  (5),  and  other  cases  cited  in  Re 
Sodgton  and  Boss  (6),  are  examples  of  instances  where  attorneys 
hare  allowed  unqualified  persons  to  use  their  names  for  professional 
profit,  and  where  the  proceeding  was  held  to  be  a  contravention  of 
the  statute  of  22  Geo.  2,  c.  46,  s.  11. 

In  equity  there  is  the  case  of  Cordon  v.  DalzeU  (7),  which  really 
governs  the  present.  There  a  Mr.  Gordon  employed  Fraeer,  a 
writer  to  the  signet,  as  his  law  agent  in  SeoUand,  and  upon  his 
recommendatiou  also  employed  Poole  as  his  solicitor  in  England. 
There  was  a  private  arrangement  between  Fraeer  and  Poole,  that 
the  latter  should  allow  the  former  half  the  profits  of  the  business 

(1)  6  Madd.  145  (n).  (4)  1  B.  &  C.  270. 

(2)  Ibid.  141.  (5)  2  A.  &  E.  686. 

(3)  1  Bing.  13.  (6)  3  Ibid.  224,  220 

(7)  16  Beav.  361. 
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y.C.  w.  transacted  for  Chrdan.    A  petition  by  Chrdon, claiming  the  benefit 

1867  of  the  agreement  between  Fraser  and  Pooler  was  dismissed^  on  the 

Gaixoway  ground  that  it  was  an  illegal  agreement ;  at  leasts  that  was  the 

^'  opinion  of  the  Master  of  the  Bolls,  thon&:h  not  absolntely  neces- 

CORPORATION       ^  r^  -mm-  \  •         i 

or  London,  sary  for  the  decision  of  the  case.  Seott  ?.  MUler  (1)  was  m  this 
branch  of  the  Court ;  and  to  all  the  evils  there  pointed  out  the 
present  agreement  is  obnoxious. 

In  PrMile  y.  Boghurst  (2)  costs,  other  than  disbursements  in- 
curred in  Chancery  proceedings,  were  disallowed  on  its  beisg 
discovered  that  the  attorney  was  not  a  solicitor.  In  Coaiei  y. 
Hawhyard  (3)  costs  were  disallowed  to  an  agent  who.  was  not  a 
solicitor;  and  a  similar  decision  was  arrived  at  in  Swnner  v. 
Ridgway  (4). 

It  is  the  duty  of  a  solicitor  to  check  useless  litigation,  and  no 
one  but  a  qualified  person,  in  whom  the  Court  has  confidence,  has 
the  right  to  carry  on  litigation,  and  receive  the  profit  arising 
therefrom.  Where  the  profit  is  taken  by  the  solicitor,  who  is 
under  the  check  of  education  and  responsibility,  the  client  has  no 
interest  in  carrying  on  litigation  unduly ;  but  under  an  agreement 
of  this  kind,  a  client  may  insist  upon  his  solicitor  going  on  with  a 
suit  which  the  solicitor  otherwise  would  have  compromised,  be- 
cause the  profit  of  the  litigation  goes,  not  to  the  solicitor,  but  to 
the  client,  who  is  an  unqualified  and  irresponsible  person. 

HocMey  v.  Bantoch  (5)  is  an  authority  to  shew  that  the  policy 
of  the  law  in  giving  costs  is  to. indemnify  the  client;  in  other 
words,  the  party  paying  the  costs  is  required  to  pay  only  such 
costs  as  the  client  is  legally  bound  to  pay.  Hence,  if  the  cUent 
has  entered  into  such  an  agreement  as  shews  that  he  needs  no 
indemnity,  if,  as  in  this  case,  he  is  relieved  from  paying  any 
solicitor's  charges  beyond  the  fixed  salary,  the  right  to  costs,  of 
course,  falls  to  the  ground. 

It  is  the  necessary  result  of  this  agreement  that  Mr.  Nelaon  is  a 

trustee  of  every  farthing  by  way  of  costs  that  comes  to  his  hands. 

.  In  this  instance  the  corporation  are  entrusted  by  the  Legislature 

with  carrying  out  the  Hclbom  Valley  Improvement.      This  may 

(1)  Joh.  220.  (3)  1  Ru8s.  &  My.  746. 

(2)  1  Buss.  &  My.  744,  (4)  Ibid.  748. 

(5)  2  My.  Sc  K.  437. 
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lead  to  a  great  deal  of  litigation :  costs  to  a  large  amount  may  be     v.-o.  w 
lecoTeied  from  the  public ;  and  the  proposition  is,  that  a  mere       1807 
depositary  in  an  undertaking  of  that  sort  may  carry  on,  for  his    Galloway 
own  profit,  the  whole  of  the  business,  delegating  it  to  a  person  corpobation 
who,  though  qualified,  is  in  effect  nothing  more  than  a  nmnaging   ^^  Ix)wdon. 
clerk. 

[In  conclusion.  His  Honour's  attention  was  drawn  to  the  47th 
section  of  the  Act  of  1843  (1) ;  but  it  was  contended  that  this 
section  merely  exempts  the  City  Solicitor  from  the  penal  conse- 
qnences  of  the  Act,  and  does  not  vary  the  general  provisions  or 
policy  of  the  statute.] 

Mr.  G.  M.  Giffardy  Q.C.,  and  Mr.  Swanston^  for  the  City  Solicitor, 
were  not  heard. 


Sir  W.  Page  Wood,  V.C.  :— 

The  whole  of  this  case  appears  to  me  to  be  governed  by  the  first 
provision  of  the  agreement,  which  is,  that  the  City  Solicitor  is  not 
to  carry  on  business  for  anybody  except  the  corporation.  If 
the  corporation  were  to  make  so  strange  an  arrangement  as  to 
allow  the  City  Solicitor  to  take  advantage  of  his  position,  and  to 
obtain  other  clients  through  the  medium  of  holding  their  ofSce, 
they  putting  into  their  pocket  all  profits  coming  to  him  from 
other  clients,  that  would  be  distinctly  within  the  Act;  but  it 
appears  to  me  it  would  be  a  strange  perversion  of  language  (and 
Hb.Drw^B  ingenuity  has  not  shaken  my  opinion)  to  treat  the 
32nd  section  of  the  6  &  7  Yict  c.  73,  as  striking  at  such  an  agree- 
ment as  this.    [His  Honour  read  the  section.] 

The  agreement  before  me  is  virtually  this : — ^A  client  with  much 
work  to  be  done  arranges  with  a  solicitor  that  he  shall  be  the  soli- 
citor's only  client;  he  undertaking  to  employ  the  solicitor  in  all  his 


(1)  The  6  &  7  Vict.  c.  73,  s.  47,  is 
as  follows  : — **  Provided  always,  and 
be  it  enacted,  that  this  Act,  or  any- 
thing herein  contained,  shall  not  extend, 
or  be  ooQstmed  to  extend,  to  the  exami- 
nation, swearing,  admiasion,  or  enrol- 
ment, or  any  rights  or  privileges  of  any 
persons  appointed  to  be  Solicitors  of 


the  Treasury,  Customs,  Excise,  Post 
Office,  Stamp  Duties,  or  any  other 
branch  of  Her  Majesty's  Revenue,  or  to 
the  Solicitor  of  the  ,City  of  London^ 
or  to  the  Assistant  of  the  Council  for 
the  affairs  of  the  Admiralty  or  Navy, 
or  to  the  Solicitor  to  the  Board  of  Ord- 


nance. 
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V.-G.  w.    legal  business^  and,  with  regard  to  that  business,  he  undertakes  to 

18G7       pay  the  solicitor  a  fixed  yearly  salary  as  a  compensation  for  his 

Galloway    trouble  and  services ;  the  solicitor  rendering  an  account  at  the  end 

OoBPORATTON  ^^  ^^^  y^*^  ^^  *^^  ^^  paymcuts  and  receipts. 

OF  Loyi>.N.       To  describe  an  agreement  of  that  kind  as  an  engagement  to 
carry  on  the  business  of  a  client  for  the  profit  of  the  client,  would 
be,  I  think,  a  perversion  of  language.    The  agreement  is  simply 
this :  that  the  solicitor,  instead  of  charging  his  client  with  all  those 
sums  which  he  would  be  entitled  to  put  down  to  his  debit,  charges 
the  client  with  a  fixed  sum  per  annum,  and  agrees  that  he  shall  be 
remunerated  in  that  way.     When  the  client  is  ordered  to  be  paid 
costs,  the  bill  is  to  be  taxed  in  the  ordinary  way,  and  the  certified 
amount  is  to  go  in  relief  of  the  salary  engaged  to  be  paid,  and 
the  surplus,  if  any,  is  to  be  carried  over.     That  is  called  an 
engagement  for  the  profit  of  the  client,  and  the  strange  way  it  is 
put  is  this : — that  a  body  like  the  Corporation  of  London^  having 
(x^casion,  probably,  to  defend   many  suits,  and  also,   probably, 
to  institute  many  suits,  are  supposed  to  calculate  on  the  profit 
which  is  to  be  made  from  carrying  on  all  this  litigation.    Bat 
the  prospect  of  making  a  profit  in  this  way  at  all  must  involve 
the  assumption  of  their  being  always  right  in  their  suits,  or  more 
often  right  than  wrong:  that  they  never,  or  seldom,' institute  smis 
but  what  are  just,  and  never,  or  seldom,  defend  any  suit  unjustly. 
Observe  what  has  happened  in  this  very  case.    Mr.  OaHoway  takes 
proceedings  against  the  Corporation  of  London,  which  this  Court 
has  considered  to  be,  I  will  not  say  improper,  but  wrong  in  point  of 
law.    That  is  described  as  a  carrying  on  by  Mr.  Nelson  of  business 
for  the  profit  of  the  corporation,  because  he  defends  a  suit  in  whicli 
the  corporation  are  made  Defendants.    As  far  as  I  remember,  the 
corporation  did  not  seem  to  embark  in  this  litigation  very  will- 
ingly.   Then  it  is  imagined  that  a  patentee  may  carry  on  a  large 
number  of  suits  for  the  purpose  of  making  a  profit.    In  such  a  case 
it  must  be  assumed  that  the  majority  of  his  suits  are  just,  because 
it  is  only  out  of  costs  ordered  to  be  paid  in  such  suits  that  he  can 
derive  the  imagined  benefit. 

As  to  this  agreement  being  contrary  to  the  spirit  and  policy  of 
the  Act»  it  seems  to  me  to  be  entirely  the  other  way :  because, 
whereas  the  only  profit  that  can  be  derived  is  when  the  client  is 
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in  the  right,  the  policy  of  the  Act  ia  directed  against  persons  insti-     V.-o.  W. 
tating  unjust  suits,  or  defending  suits  unjustly.    If  the  solicitor  be        i867 
improperly  disposed,  I  am  not  sure  that  there  is  not  greater  chance    Gi^u!owAT 
of  his  instituting  and  defending  suits  on  behalf  of  his  client  when  ^      ** 
he  has  not  entered  into  an  agreement  of  this  kind,  than  when  he    of  Lokdov. 
is  to  be  paid  by  salary.    It  appears  to  me,  both  on  principle  and       "^^ 
authority,  that  the  Act  of  Parliament  can  have  nothing  to  do 
with  it.* 

The  argument  which  struck  me  most  was  that  with  regard  to  the 
indemnity ;  but  I  cannot  apprehend  that  the  Court  can  inTestigate 
agreements  of  this  nature  with  respect  to  such  a  question.  Mr. 
BoffJiawe  cited  a  case  which  tended  to  support  his  view,  with  re- 
ference to  the  principle  of  indemnity,  where  a  person  is  ordered  to 
pay  costs ;  and,  for  aught  I  know,  if  ^  agreement  has  been  entered 
into  by  a  client  with  a  solicitor  that  he  shall  pay  no  costs,  it  may 
be  a  question  whether  or  not  the  opposite  party  can  avail  himself 
of  that  agreement,  and  -say  to  the  client,  you  do  not  require  in- 
demnity. But  it  cannot  be  so  in  a  case  of  this  kind,  where  it  is 
impossible  for  the  Court,  without  directing  an  account  between  the 
corporation  and  the  solicitor,  to  know  whether  these  costs  will  or 
not  exceed  the  salary  they  pay.  There  are  no  means  of  investi- 
gating whether  the  corporation  will  or  will  not  be  indemnified  with- 
out such  an  account  being  directed,  and  an  application  to  the  Court 
to  direct  such  an  account,  would  be  wholly  groundless. 

The  application  must  be  dismissed  with  costs. 

Solicitors  for  the  Applicant:   Messrs.  Van  Sandau,  Cumminff, 
Solicitor  for  the  Corporation :  Mr.  T.  /.  Nelson. 
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Jem.  29. 


V-C.M.  SURTEES  V.  HOPKINSON. 

1867 

CoTisiruction  of  WUl — Referential  Bequtst^Intention  of  Testator, 

A  testator  gave  his  real  and  personal  estate  to  trustees  as  to  one-fonrtli  to 

A.  for  life,  and,  after  her  decease,  in  trust  for  her  children,  and,  in  default 
of  children,  in  trust  for  B^  C,  and  !>.,  and  their  issue,  in  the  same-  manner 
as  thereinafter  directed  respecting  their  original  shares;  as  to  one  other 
fourth  to  B,  for  life,  and,  after  his  decease,  in  trust  for  his  children,  and,  in 
default  of  children,  in  trust  for  A,,  C,  and  D.,  and  their  issue,  in  the  same 
manner  as  directed  respecting  their  original  shares ;  as  to  one  other  fourth 
part  upon  trust  for  C.  and  her  children  by  reference  to  the  share  of  A. 
using  the  same  referential  expressions  as  are  next  given  concerning  the  re- 
maining share ;  and  the  fourth  share  he  bequeathed  upon  trust  for  the  benefit 
of  D.  and  his  children  upon  the  ynsts,  and  subject  to  the  powers  and  autho- 
rities, and  with  the  like  remainders  over  in  default  of  issue,  and  similar  and 
in  all  respects  corresponding  with  the  trusts,  powers,  and  authorities  ex- 
pressed and  declared  concerning  the  one-fourth  share  bequeathed  m  trust  for 

B.  and  his  children  as  effectually  as  if  the  same  trusts  were  there  repeated. 
J),  died  unmarried : — 

Held,  that  the  fourth  share  went  over,  upon  the  death  of  D,  without  issue, 
to  the  other  three  legatees.  A,,  B,^  and  C. 

iHE  testator,  Walker  Ferrand,  by  his  will,  dated  the  4th  of 
December,  1834,  devised  all  his  real  and  personal  estate  to  his 
trustees,  in  trust  to  sell  and  stand  possessed  of  the  proceeds,  in 
trust  for  his  wife  for  life,  with  remainder  to  his  own  children,  and 
in  the  event,  which  happened,  of  his  dying  without  children,  he 
directed  the  trustees,  after  the  death  of  his  wife  and  failure  of  his 
children,  to  hold  the  property  upon  trust  to  pay  the  annual  income 
arising  therefrom,  as  to  one  equal  fourth  part  or  share  thereof,  to 
his  niece,  Sarah  Martiny  during  her  life,  and  after  her  decease  for 
her  children ;  ^  and  in  case  the  said  Sarah  Martin  shall  have  no 
child  who  shall  live  to  acquire  a  vested  interest  under  the  trust 
aforesaid,  then  1  direct  that  my  said  trustees  shall  stand  possessed 
of  the  said  one-fourth  share  of  the  said  trust  moneys  and  premises, 
in  trust  for  my  nephew,  WiUiam  Edward  Surtees,  and  my  two 
wards,  William  Busfidd  (who  afterwards  assumed  the  name  of 
Ferran^y  and  Sarah  Harriet  Busfidd,  in  equal  shares,  and  to  be 
paid  and  payable  to  them  and  their  issue,  respectively,  in  the 
same   manner  as  I  have  hereinafter  directed  respecting  their 
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original  shares  of  the  same  trast  moneys  and  premises."    The 
testator  then  gave  one  other  fourth  part  to  the  Petitioner,  WiUiam       1867 
Edward  Surtees,  for  life,  in  the  same  manner,  with  remainder  to      Bcnmi 
his  children,  and  in  the  event  of  his  dying  without  children,  his    Hoprawcw. 

share  was  given  over  "  in  trust  for  Sarah  Martin,  WiUiam  BusjiMy       

and  Sarah  Harriet  Busfidd,  and  their  issue,  in  equal  shares,  and 

to  be  paid  and  payable  to  them  and  their  issue,  respectively,  in  the 

same  manner  as  I  have  by  this  my  will  directed  respecting  their 

original  shares  of  the  same  trust  moneys  and  premises;"  and  as  to 

one  other  fourth  part  or  share  in  trust  for  the  said  "Sarah  Harriet 

Busfidd  and  her  children,  upon  and  for  the  trusts  and  purposes, 

and  with  and  subject  to  the  powers  and  authorities,  and  with  the 

like  remainder  over  in  default  of  issue,  similar  to,  and  in  all 

respects  corresponding  with,  the  trusts,  purposes,  powers,  and 

authorities  expressed  and  declared  concerning  the  one-fourth  share 

hereby  bequeathed  in  trust  for  the  said  Sarah  Martin  and  her 

children,  as  effectually  as  if  the  same  trusts  were  here  repeated ;  and 

as  to  the  renaaining  fourth  part  or  share  of  the  said  trust  moneys, 

npon  trust  for  the  benefit  of  the  said  William  Busfidd,  my  ward, 

and  his  children,  upon  and  for  the  trusts  and  purposes,  and  with 

and  subject  to  the  powers  and  authorities,  and  with  the  like  re* 

mainder  over,  in  default  of  issue,  and  similar  to,  and  in  all 

respects  corresponding  with,  the  trusts,  purposes,  powers,  and 

authorities    expressed    and  declared  concerning  the   one-fourth 

part  hereby  bequeathed  in  trust  for  the  said   WiUiam  Edward 

Surtees  and  his  children,  as  effectually  as  if  the  same  trusts  were 

here  repeated,  and  upon  and  for  no  other  trust,  intent,  or  purpose 

whatsoever.** 

The  testator  died  in  1835,  and  his  widow  died  some  time  after* 
wards.  This  suit  was  instituted  for  the  administration  of  the 
estate.  WiUiam  Ferrand,  one  of  the  four  legatees  named  in  the 
will,  died  on  the  1st  of  September,  1865,  without  having  been  mar- 
ried. A  Petition  was  now  presented  by  WiUiam  Surtees,  praying  a 
declaration  that  the  one-fourth  of  the  income  of  the  real  and  per- 
sonal estate  to  which  WiUiam  Ferrand  was  entitled  during  his 
life,  became  on  his  death  without  issue,  divisible  into  thirds,  and 
that  the  Petitioner  was  entitled  to  one  equal  third  part  thereof, 
for  his  life. 
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V.-0.  M.         Mr.  Shapier,  Q.C.,  and  Mr.  WiekenSy  for  the  Petitioner : — 

J2J3  In  this  case,  there  can  be  no  doubt  whatever  as  to  the  intention 

^lomaM     of  the  testator.    It  is  clear  that  he  meant  the  fourth  share  of  any 

.Honooav.  one  of  the  legatees  who  should  die  without  issue  to  go  over  to  the 

other  three  surviving  legatees.    He  begins  by  setting  out  the 

limitations  as  to  one-fourth,  which  was  to  go  to  Sarah  Martin  and 
her  children,  with  remainder,  after  her  death  without  issue,  to  the 
three  other  legatees.  Then  he  gives  another  fourth  to  WiHiam 
Edtoard  Surtees  and  his  children,  with  remainder,  after  his  death 
without  issue^  to  the  other  three  legatees,  and  having  fully  set  out 
the  limitations  in  favour  of  the  first  two  legatees,  one  a  female  and 
the  other  a  male,  he  gives  the  third  share  to  Sarah  Harriet  Bus- 
fidd,  but  instead  of  repeating  the  words  he  had  used  when  giving 
a  fourth  to  Sarah  Martin,  he  refers  back  to  those  limitations,  and 
directs  that  Sarah  Harriet  BuLsfielcTB  share  shall  be  held  upon  the 
powers  and  authorities,  and  with  the  like  remainder  over,  and 
similar  to,  and  corresponding  with,  the  limitations  in  favour  of 
Sarah  Martin.  The  fourth  share  being  given  to  a  male  legatee, 
he  refers  back  to  the  share  given  to  William  Surtees,  and  uses 
the  same  expressions  in  reference  to  that  share  as  he  had  pre- 
viously done  with  regard  to  Sarah  Harriet  Busjield,  when  referring 
back  to  Sarah  Martin's  fourth  share.  The  words  are  not  upon  the 
■'same'*  trusts,  but  with  the  "like "  remainder  over,  and  "similar 
to,"  and  in  all  respects  "corresponding  witL'*  These  words 
are  sufficient  to  create  cross-remainders  between  the  legatees : 
Hunter  v.  Judd  (1) ;  Doughty  v.  Saltwell  (2) ;  Bedborough  t.  Bed- 
"borough  (3). 

But  if  the  literal  construction  of  the  words  themselves  is  not 
sufficient,  the  Court  will  give  effect  to  the  evident  intention  of  the 
testator,  notwithstanding  the  actual  form  of  words. 

In  Key  v.  Key  (4),  the  Court  departed  from  the  literal  constmc- 
tion  of  the  words  on  the  ground  that  it  would  have  been  repugnant 
to  the  evident  intention  of  the  testator. 

Hindle  v.  Taylor  (5),  and  Clarice  v.  Norris  (6),  shew  that  the 
Court  will  give  effect  to   the   evident  intention  of  a  testator^ 

(1)  4  Sim.  455.  (4)  4  D.  M.  &  G.  73. 

(2)  15  Ibid.  640.  (5)  5  Ibid.  677. 

(3)  34  Beav.  284.  ^    (6)  3  Vee.  362. 
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itotwithstanding  it  may  be  contrary  to  the  actoal  words  used.     V.^ir. 
RaH  T.  Tidk  (1).  ig«7 


Mr.  Currei/,  for  Mrs.  Martin : —  ». 

Tile  intention  is  clear — ^to  make  cross-remainderB  between  the       -— 

legatees. 

Mr.  Charles  Browne,  for  Sarah  Harriet  HaHstane  and  her  husband 

and  children. 

}Ir.  Chute,  for  Mrs.  Monkion  and  her  husband^  and  for  a  trustee 
of  one  of  the  next  of  kin. 

Mr.  RendaH,  for  the  first  Defendant. 

Mr.  Batly,  Q.C.,  and  Mr.  Vauffhan  Hawkins,  for  Charles  Tumehr, 
the  legal  personal  representatiye  of  one  of  the  next  of  kin,  and  also 
for  Mr.  and  Mrs.  Amphlett : — 

YoQ  can  only  ascertain  the  intention  of  a  testator  by  the  words 
he  has  used.  It  is  quite  true  that  you  must  endeavour  to  construe 
a  will  according  to  the  intention  of  the  testator,  but  the  acknow- 
ledged  rules  of  construction  must  be  adhered  to,  otherwise  there 
would  be  no  certainty  as  to  the  meaning  of  the  words.  The 
bequest  in  this  will  is  distinct:  the  fourth  share  is  given  by 
leference  to  the  manner  in  which  the  second  share  is  given,  and 
when  you  look  to  that  bequest  you  find  that  upon  the  death  of  the 
legatee  without  children  the  share  is  given  to  three  persons,  in- 
cluding the  fourth  legatee  over  again.  In  the  case  of  Clarke  v. 
Norris  (2),  the  Court  must  have  assumed  that  there  was  a  mistake  in 
the  insertion  of  a  wrong  christian  name,  and  so  in  the  other  cases 
cited  there  was  so  palpable  an  inconsistency  in  the  language,  that 
the  Court  corrected  the  mistake.  In  Oimdry  v.  Pinniger  (3),  Lord 
Cranworth  refused  to  depart  from  the  literal  meaning  of  the  words, 
obsening  that  when  you  do  so  you  are  launched  into  a  sea  of 
difficulties. 

Mr.  Osiame,  Q.C.,  and  Mr.  Cadman  Jones,  for  WtUiam  Busjield 
Penand,  and  three  of  the  Defendants. 

(1)  2  D.  M.  &  G.  300.  (2)  3  Ves.  362.  (3)  1 D.  M.  &  Q.  602. 
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V.-0.  M.         Mr.  E.  F.  Smith,  Q-C,  Mr.  C.  HaU,  and  Mr.  PhiUpoUB,  for  ot>er 
1867        Defendants,  contended  that  there  was  an  intestacy  as  to  TF. 
Suwnn     Busfidd'B  share,  and  cit^d  Lumley  y.  Rohbins  (1),  which  was  a  gift 
HoFuxfloH   ^^  reference  to   a    legacy   subsequently  bequeathed;    Bird  v. 
—        Luekie  (2),  where  the  literal  construction  of  the  will  was  adhered 
to,  notwithstanding  it  was  evidently  contrary  to  the  testator  s  in- 
tention ;    BuHocJc  V.  Dowries  (3) ;  LigJUfoot  y.  BurstaU  (4) ;  and 
SlingAy  y.  Grainger  (5),  in  which  the  House  of  Lords  adhered  to 
the  strict  grammatical  meaning  of  the  words. 

Sir  R.  Maltns,  V.C.  : — 

The  objects  of  the  testator's  bounty  were,  his  niece,  Sarah 
Martin,  his  nephew,  William  Edward  Surtees,  his  great  niece, 
Sarah  Harriet  Btufield,  now  Mrs.  Haibtone,  and  his  great  nephew, 
William  Busfidd,  afterwards  Ferrand.  The  scheme  of  the  will  is 
plainly  to  give  to  each  of  the  four  persons  one-fourth  of  his  pro- 
.  perty,  with  remainder  to  his  or  her  children,  and  in  default  of  the 
issue  of  each,  to  carry  the  share  of  the  one  whose  issue  should  fail, 
to  the  remaining  three  for  life,  with  remainder  to  their  children  in 
the  same  manner  as  the  original  share  of  each  was  giyen. 

William  Ferrand  haying  died  without  issue  in  September,  1865, 
the  question  is,  in  what  way  his  one-fourth  of  the  testator's  estate 
is  disposed  of.    It  is  contended  by  the  Petitioner,  William  Edward 
Surtees,  and  by  Mrs.  Martin,  and  Mrs.  Hailstone,  that  they  are 
entitled  to  that  share  for  their  liyes  under  the  gift  oyer ;  and  on 
the  part  of  the  Bespondents,  who  are  the  next  of  kin,  or  represen- 
tatiyes  of  the  next  of  kin,  of  the  testator,  it  is  contended  that  I  am 
bound  to  read  the  gift  oyer  precisely  the  same  as  if  tlie  words  of 
the  gift  to  the  Petitioner  had  been  repeated,  and  consequently  as 
a  gift  of  one-third  of  one-fourth  upon  the  death  of  WHHatn  Ferrand 
without  issue  to  himself  for  life,  with  i^mainder  to  his  children. 
And  in  support  of  that  argument,  it  was  urged  that  I  am  bound  to 
adhere  to  what  the  testator  has  said,  although  I  may  feel  certain 
that  it  is  not  what  he  intended,  for  which  numerous  authorities 

(1)  10  Hare,  621.  (3)  9  H.  L.  C.  1,  21 . 

(2)  8  Ibid.  301.  (4)  1  H.  &  M.  646. 

(5)  7  H.  L.  C.  273,  284. 
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were  died    Bnt,  on  the  other  hand,  it  is  contended  for  the  Peti-     T.-0.  M. 
tioner  and  those  who  are  in  the  same  interest  with  him^  that  there       issT 
are  many  cases  in  which  the  precise  language  of  the  testator  is  dis-      smiin 
r^aided  when  it  is  inconsistent  with  his  plain  intention,  and  when    g^^g^ 
an  adherence  to  it  wonid  manifestly  defeat  that  intention.  — ^ 

Upon  this  principle,  in  Hart  v.  Talk  (1),  the  words,  **  The  said 
fourth  Bchedole,''  were  read  as,  **  the  said  fifth  schedule,"  because, 
npcm  consideration  of  the  whole  wUl,  it  was  plain  that  the  testator 
bad  made  a  mistake  in  speaking  of  the  fourth,  while  he  meant 
the  fifth,  schedule,  and  that  a  strict  adherence  to  his  words  would 
bare  defeated  the  whole  scheme  of  his  will  as  to  the  disposition  of 
bis  property  amongst  his  children ;  and,  in  arriving  at  that  conclu- 
sion, the  Lords  Justices  Knight  Bruce,  and  Lord  Oranwarih, 
oTerraled  Sir  James  Farher,  a  Judge  of  most  deservedly  high 
aQtbority. 

In  Langdon  v.  Langdon  (2),  a  case  not  cited  at  the  bar,  where 
the  testator  devised  his  very  large  estates  to  his  son  James  Arthur 
Langdon  for  life,  with  remainder  to  his  second,  third,  fourth,  fifth, 
and  every  other  son  and  sons  in  tail  male,  the  House  of  Lords 
inserted  a  limitation  to  the  first  son,  because,  upon  consideration  of 
the  frame  of  the  whole  will,  the  House  was  satisfied  that  the 
limitation  to  the  first  son  was  accidentally  omitted,  and  that  his 
exclusion  would  have  defeated  the  whole  scheme  of  the  testator's 
vilL  [His  Honour  read  the  observations  of  Lord  Lyndhurd  (3) 
in  giving  judgment  in  that  case.] 

In  Keg  v.  Keg  (4)  the  devise  was  in  these  terms :  The  testator  there 
gave  his  property  to  his  nephew,  Samuel  Key,  for  life,  and  then 
charged  it  with  certain  annuities.  Then  he  introduces  the  gift  to 
the  son  of  Samuel  Key,  in  these  words  :  ''  But  in  case  the  aforesaid 
annuitants,  or  any  of  them,  shall  survive  the  said  Samuel  Key,  I 
then  give  and  bequeath  the  aforesaid  estate  at  Ashley  FulviUe  unto 
the  eldest  surviving  son  of  the  said  Samuel  Key,  charged  with  the 
aforeflaid"  annuities,  but  in  default  of  issue  male  ''I  give  and 
bequeath  the  above  demised  premises  unto  his  brother  Thomas  Key, 
charged  in  like  manner  with  the  aforesaid  annuities,  and  unto  his 
eldest  surviving  son  on  the  same  conditions ;  but  in  default  of  issue 

(1)  2  D.  M.  &  a.  300.  (3)  2  CI.  &  F.  243. 

(2)  2  CL  &  F.  194.  (4)  4  D.  M.  &  G.  73. 
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VAX  H     male  my  will  is  that  the  aforesaid  demised  premises  do  descend 
1SS7        unto  my  heirs  at  law."    Here,  according  to  the  strict  words  of  the 

Sosnni  ^^^>  ^^  deyise  to  the  son  was  made  to  depend  on  his  snryiying 
some  of  the  annuitants,  but  as  the  literal  adherence  to  the  language 
would  have  defeated  the  manifest  intention  of  the  testator,  it  was 
disregarded,  and  the  will  was  construed  to  mean  merely  that  the 
son  was  to  take,  subject  to  the  annuitants,  in  case  any  of  them  con- 
tinued to  exist  [His  Honour  read  the  judgment  of  Lord  Justice 
Knight  Bruee  in  that  case.] 

Upon  these  authorities  I  should  have  been  justified  in  departing 
from  the  strict  language  of  this  will,  in  order  to  effectuate  the 
manifest  intention,  if  the  language  had  been  inconsistent  with 
that  intention.    But  is  the  language  inconsistent  with  that  inten- 
tion ?    Now,  with  regard  to  this. particular  share,  the  object  being, 
as  I  have  said,  manifestly  to  carry  each  share  as  it  is  liberated  by 
the  death  of  the  tenant  for  life  oyer  to  the  three  remaining  objects 
of  his  bounty;  the  testator,  having  given  two  model  forms,  one 
with  regard  to  a  male  tenant  for  life,  and  another  with  regard  to 
a  female  tenant  for  life,  does  not  think  it  necessary  to  repeat  all 
the  limitations,  but  does  it  by  reference ;  and  with  regard  to  the 
share  which  was  given  to  William  Ferrand^  liberates  it  on  his 
dying  without  issue.    The  words  are, ''  upon  and  for "  the  trusts 
and  purposes,  and  '^  with  and  subject  to  the  powers  and  authorities," 
and  with  the  like  remainder  over  in  defeiult  of  issue,  and  similar 
to,  and  ''  in  all  respects  corresponding  with,  the  trusts,  purposes, 
powers,  and  authorities  expressed  and  declared  concenung  the 
one-fourth  part  hereby  bequeathed  in  trust  for  the  said  William 
t^dward  Surteea,^*    Now,  the  words  are  not  that  it  is  to  go  to  the 
same  limitations,  because  it  has  been  urged  upon  me  that  I  am 
bound  to  give  the  same  limitations  that  are  given  in  the  event  of 
William  Edward  Suriees  dying  without  issue,  the  effect  of  which 
would  be  that>  in  the  case  of  the  man  dying  without  issue,  which 
event  is  one  provided  for  by  the  testator,  it  would  give  to  the 
Bsme  tenant  for  life  one-third  of  one-fourth  again,  with  remainder 
to  his  children.    It  is  perfectly  clear  that  that  could  not  have 
been  the  testator's  intention.     His  object  was  to  carry  it  over 
to  those  capable  of  taking,  namely,  the  other  three  objects  of  his 
bounty,  with  remainder  to  their  children  in  the  same  manner  as 
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he  had  giyen  their  original  shares.    But  then  the  words  are  not     Y.-C  M. 
''to  go  over  with  the  same  limitations/'  but  ^  with  like  remainder."       1867 
The  remainder,  with  regard  to  William  Edward  SurteeSy  shews  he     BunvB 
carries  it  over  to  the  three  other  objects  of  his  bounty.    Therefore,    hopioww. 

Wttiam  Ferrand  having  died  without  issue,  the  result  is,  that  his       

object  is  to  cany  it  away  from  William  Ferrand,  whose  death  has 
occurred,  to  those  who  are  alive,  and  may  have  children  to  succeed 
thenL  Again,  the  words  are,  **  with  the  like  remainder  over  in 
de&ult  of  issue,  and  similar  to,  and  in  all  respects  corresponding 
with."  What  is  the  meaning  of  ^corresponding  with?*  Why, 
effectuating  the  like  object  corresponding  with  what  he  had  said 
as  to  WHliam  Edward  Swrleei  share,  that  if  he  died  without  issue 
his  share  was  to  go  over  to  the  other  three  objects  of  his  bounty, 
who  were  to  take  the  accruing  share,  as  they  took  the  original 
shares.  The  words  are  not  **  the  identical  limitations ;"  they  are, 
''the  like  limitations,"  and  '^  the  corresponding  limitations." 

I  am,  therefore,  satisfied  that  that  is  the  intention  of  the 
testator,  and  I  am  also  satisfied,  upon  principle  and  authority,  that 
I  am  at  liberty,  and  not  only  at  liberty,  but  bound,  in  this  case,  as 
in  all  other  cases,  to  find  a  rational  construction  for  the  language 
of  die  testator,  if  possible ;  and,  upon  that  rational  construction  of 
the  language  used  by  the  testator,  I  am  satisfied  that  his  intention 
was  to  cany  the  property  over  to  the  three  objects  of  his  bounty. 
I  am  bound  to  put  that  construction,  not  only  on  principle,  but 
authority.  I  feel  confident  that  is  the  construction  of  the  will ; 
and  there  will  be  a  declaration  accordingly. 

Monnxs : — Declare  that  the  income  of  one-fourth  of  the  testator's  real  and 
residuaiy  personal  estate  to  which  the  late  Wmiam  Ferrand  was  entitled  for  life, 
irsit  orer  on  his  death,  without  having  had  issue^  in  equal  third  shares  to  the 
Petitioner,  the  PlamtifT  William  Edward  Surieea,  and  Sarah  Harriet  EaiUUme, 
for  their  respectiTO  lives.    Ck>nsequential  reliefl 

Solicitors  for  the  Plaintiff :  Messrs.  Fidd,  Boscoe,  db  Co. 
Solicitors  for  the  Defendants :  Messrs.  EawlciMy  Bhxam,  dt  Co. ; 
Uessrs.  Laie  it  Walker. 
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y^-r^  Siahae  <f  Mortmain  (9  Oto.  2,  e.  36,  9.  Zi'-G^for  CharUaHe  UseB^Legacy 

June  8, 26.  diorgtd  on  Lfmdr^Arrtan  cf  JReni. 

A  legacy  charged  on  land  is  an  interest  in  land  within  the  Statute  of 
Mortmain,  s.  3,  and  cannot  while  it  remains  unpaid  be  bequeathed  for  chari- 
table oaes  by  the  legatee. 

A  testatrix  demised  the  minerals  under  certain  lands  in  consideration  of  a 
surface  rent,  and  of  a  sum  of  £6039  la.  ^.,  to  be  paid  by  half-yearly  instal- 
ments, at  die  rate  of  £750  per  acre  for  such  part  of  the  minerals  as  should  be 
gotten  by  tiie  lessees,  until  tiie  whole  sum  was  oompleteiy  paid,  with  powers  of 
distress  and  re-entry  in  defiiult  of  payments  At  the  death  of  the  testatrix 
one  instalment  was  due  and  unpaid  :^- 

Hddf  that  it  was  in  the  nature  of  rent,  and  passed  under  a  residuary 
bequest  in  &your  of  charities, 

xHISwas  the  farther  consideration  of  a  suit  for  the  administration 
of  the  estate  of  Caroline  EiUsabdh  Pargeter,  who  died  on  the  26th 
of  April,  1864,  having,  by  her  will,  dated  the  8tfi  of  August^  1862, 
given  all  her  personal  property  '^  applicable  for  the  purposes  of 
mortmain,'*  to  trustees  npon  trust  for  charitable  purposes.  The 
questions  now  raised  were^  -whether  certain  parts  of  the  testatrix's 
property  were,  or  were  not,  pure  personalty,  and  as  such  applicable 
for  the  charitable  trusls.  The  present  report  relates  only  to  two 
of  the  items  in  question,  viz^  a  legacy  of  £3000  under  the  will  of 
Dr.  Withering^,  purchased  by  the  testatrix  of  the  legatees :  and  a 
sum  of  £250,  due  to  her  at  the  time  of  her  death  under  an  inden- 
ture of  lease  of  the  15th  of  June,  1859. 

Dr.  WUherinff'8  will  was  dated  the  21st  of  August^  1830;  by  it 
he  gave  all  his  real  estate  to  trustees  upon  trusts  for  the  benefit  of 
his  wife  during  her  life :  and  he  bequeathed  his  personalty  to  the 
same  trustees  upon  the  same  trusts.  He  then  dedaied  that  it 
should  be  lawful  tor  the  trustees,  at  and  after  the  decease  of  his 
wife,  or  (with  the  exception  of  a  certain  specified  mansion-hoase), 
at  any  time  during  her  life,  if  at  any  time  it  should  seem  to  them 
expedient,  to  sell  all  or  any  part  of  his  said  premises  or  otherwise 
available  property :  and  he  directed  them  to  stand  possessed  of  the 
proceeds  upon  trust  thereout  to  pay  his  debts,  and  funeral  and 
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testamentary  expenses^  and  all  sach  pecuniary  legacies  as  he  might       H.  B. 
direct  to  be  paid  thereout  or  therefrom,  and  to  place  the  remainder,        iser 
with  his  other  moneys  and  personal  estate,  oat  at  interest  on  such      Bsook 
««uritie8  as  therein  mentioned :  and  then  after  reciting  that,  nnder     3  J^ 
the  will  of  Mrs.  Lydda  Bickards  he  derired  property  which  he        — — 
estimated  at  £6000,  he  directed  that  out  of  the  money  to  be 
leceiyed  from  the  sale  of  his  aforesaid  ayailable  prc^rty,  his 
trastees  should  set  apart  the  sum  of  £6000 ;  and,  after  the  decease 
<tf  his  wife,  he  bequeathed  £3000,  part  thereof,  to  certain  persons 
therein  mentioned,  and  £3000,  the  residue  thereof  to  aperson  from 
whom,  as  mentioned  above,  the  testatrix  in  the  cause  purchased 
the  sBDie.   The  testator  proceeded  to  bequeath  a  series  of  legacies, 
to  be  paid  oat  of  hia  personal  estate. 

Dr.  WUhering  died  in  June,  1832 ;  his  widow  was  still  liyii^ ; 
the  legacy  of  £3000  had  neyer  been  raised  or  paid ;  and  there 
was  no  evidence  that  any  part  of  the  realty  had  been  sold. 

Mr.  Sauthgate,  Q^C,  and  Mr.  Peek,  for  the  PlaintiflEs,  the  ezecu* 

ton  of  the  will, 

Mr.  Jessel,  Q.C.,  and  Mr.  F.  C.  J.  MUlar,  for  the  Defendants 
Badleif,  and  Mr.  Selwyn,  Q.C.,  and  Mr.  Sargant,  for  other  parties 
beneficially  interested : — 

By  the  will  of  Dr.  Withering  the  legacy  in  question  is  primarily 
<Juirged  on  real  estate ;  therefore  it  is  clearly  an  interest  in  land 
^iiidaiheStaiideofMoHmain.  But,  even  if  the  legacy  were  oiJy 
secondaiily  chargeable  on  the  realty  of  the  testator,  that  would 
loake  no  difference.  Suppose  a  mortgage  included  both  realty 
^  pure  personalty,  and  a  testator  bequeathed  the  mortgage 
^bt  to  a  charity,  would  that  be  valid,  so  far  as  the  debt  was 
<^ba];g6d  on  the  personalty?  [They  referred  to  Harrison  v. 
i&fruo»  (1).] 

Mr.  BaggaUay,  Q.C.,  and  Mr.  T.  8.  Oder,  for  the  diarities  :-^ 

We  admit  that  if  this  had  been  a  legacy  charged  on  land,  and 
bequeathed  for  charitable  purposes,  it  must  have  foiled ;  or,  if  it 
had  been  payable  out  of  a  mixed  fund,  it  must  have  abated  pro 

(X)  1  Bufl.  &  My.  71. 
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rats.  But  there  is  a  difference  where  the  Court  is  not  adminis- 
tering the  will  of  the  original  testator ;  the  character  of  the  gift 
alters  after  it  has  passed  through  one  or  more  hands :  ShadboU  y. 
Thornton  (1) ;  Marsh  v.  Attomey-Oeneral  (2) ;  Myers  v.  Perigal  (3). 
The  case  of  Attomey-Oeneral  t.  Harley  (4)  is  difficult  to  reconcile 
with  these  authorities;  but  so  far  as  it  is  inconsistent  with  them  it 
must  be  deemed  to  be  oyerruled.  In  AspinaU  y.  Bourne  (5),  and 
Lucas  Y.  Jones  (6),  the  cases  of  Marsh  y.  Attomey-Oeneral,  and 
ShadboU  y.  Thornton,  have,  howerer,  been  doubted.  [Thornber  y. 
Wilson  (7),  and  Church  Building  Society  v.  Coles  (8),  were  also 
referred  to.] 

At  all  CYents  an  inquiry  ought  to  be  made  as  to  the  Yalues  of 
the  real  and  personal  estate  of  Dr.  WUhering^  with  a  Yiew  to  aa 
apportionment  of  the  legacy  in  like  manner  as  if  it  had  been  giYen 
out  of  a  mixed  fund. 


By  the  indenture  of  the  15th  of  June,  1859,  mentioned  aboYe, 
the  testatrix,  in  consideration  of  a  surface  ren|;  thereby  reserYed, 
and  of  a  sum  of  £5039  la.  3e2.,  to  be  paid  by  instalments,  demised 
certain  lands  of  which  she  was  seised  in  fee,  and  the  mines  and 
minerals  thereunder,  to  the  persons  therein  mentioned,  for  a  term 
of  ten  years  from  the  25th  of  March,  1859 ;  and  the  lessees  thereby 
coYenanted  to  pay  the  sum  of  £5039  Is.  3cZ.  by  the  followiog 
instalments :  £500  upon  the  execution  of  the  indenture ;  £500  on 
the  29th  of  September,  1859 ;  £500  on  the  25th  of  March,  1860 ; 
and  thereafter  at  the  rate  of  £750  per  acre,  for  and  in  respect  of 
such  part  of  the  mines  as  should  be  gotten  by  the  lessees  after  the 
25th  of  March,  1860,  until  the  remainder  of  the  sum  of  £5039  Is.  M. 
should  be  fully  paid  and  satisfied,  such  last-mentioned  sum  of  or 
at  the  rate  of  £750  per  acre,  to  be  paid  and  discharged  by  equal 
half-yearly  payments,  on  the  25th  of  March  and  the  29th  of 
September  in  each  year;  and  in  case  default  should  be  made 
in  payment  of  the  scYeral  sums  and  the  surface  rent  thereby 


(1)  17  Sim.  49. 

(2)  2  J.  &  H.  61. 

(3)  2  D.  M.  &  G.  599. 

(4)  6  Madd.  321.      . 


(5)  29  BeaY.  462. 

(6)  Law  l{6p.  4  £q.  73. 

(7)  4  Drew.  360. 

(8)  5  D.  M.  &  G.  824:. 


Jane  26.  Lobd  Bomuxt,  Mil.,  after  stating  Dr.  WUherif^z 
will,  and  the  facts  relating  to  the  legacy  of  fSOOO,  and  remarking 
that  it  was  clearly  charged  on  his  real  estate,  continued : — 

Hr.  Baggallay  very  properly  admitted  that  if  the  legacy  of 
£3000  had,  by  Dr.  WUherir^n  will,  been  given  to  a  charity,  he 
Donld  not  have  maintained  that  it  was  valid ;  but  he  contends 
that  when  this  legacy  forms  part  of  the  property  of  a  legatee,  it 
becomes  pure  personalty  in  the  hands  of  that  legatee,  and  may  be 
bequeathed  by  that  legatee  to  a  charity,  although,  in  fisict,  the 
legacy  has  never  been  raised,  and  is  stlU  a  charge  upon  the  land. 

This  question  first  came  before  the  Court  in  AUomey-Oeneral  v, 
HarJey  (2).  [His  Lordship  read  the  marginal  note  and  the  judg- 
ment]. This  is  directly  in  point,  and  if  not  overruled  must  govern 
the  case  before  me.  It  came  again,  in  a  different  way,  before  the 
Court  in  ShadboU  v.  Thornton  (3).    In  that  case  the  Yice-Chan- 

(1)  1  Bun.  3c  Hy.  71.  (2)  5  Madd.  321  (3)  17  Sim.  49. 
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reserved  and  made  payable,  for  the  space  of  forty  days  after  the      M.  B. 
seyeral  days  and  times  thereinbefore  appointed  for  payment  thereof,       1867 
the  testatrix  was  to  be  at  liberty  to  enter  on  the  demised  premises,      Bbooe 
and  stop  the  workings,  and  distrain  the  minerals  then  gotten,  and     ba^ir 
any  live  or  dead  stock  thereon,  and  if  no  sufficient  distress  could       -"^ — 
be  fomid,  to  re-enter  thereon :  and  from  the  tiine  of  such  re-entry 
the  indenture  was  to  be  void,  and  the  term  thereby  created  to 
cease. 

At  the  death  of  the  testatrix,  the  whole  of  the  sum  of  £5089  Is.  3d. 
had  been  paid,  with  the  exception  of  £250,  which  had  become  due 
an  the  25th  of  March,  1864 

JHj.  Jessely  Q.C.,  contended,  that  the  sum  of  £250  was  in  the 
natoie  of  unpaid  purchase-money  for  which  the  testatrix  had  a 
lien  on  the  demised  land,  and  that  she  could  not  bequeath  it  to  a 
charity :  Harriion  v.  Harriion  (1). 

Mr,  Bagg^aUayj  Q.C.,  contra,  argued  that  the  sum  of  £250  was 
in  the  nature  of  rent,  for  which  the  testatrix  had  the  ordinary 
powers  of  distress  and  re-entry. 
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H  B.      odlor  considered  that  the  oonyenioii  into  puie  personalty  must 

1867       be  considered  to  have  actually  taken  place  at  the  time  when 

Bbook      the  duty  to  do  so  arose ;  and  if  that  be  aU  that  is  decided  by  that 

j^^^^^^     case,  it  wonld  not  assiBt  the  constraction  in  £EtToar  of  the  charities 

-^-        here,  as  the  obligation  or  duty  to  sell  the  land  and  pay  the  legacy 

does  not  arise  nntil  the  death  of  the  testator's  widow,  whidi  time 

has  not  arriyed.    The  next  case  is  Marsh  y.  AjUamey-Creneral  (1). 

This  goes  one  step  further,  for  the  period  of  sale  had  not  there 

aniyed;andit  is,  I  think,  impossible  to  reconcile  Ifarsb  y.  .A^fom^- 

Oeneral  with  AUamey^Oeneral  y.  HarJey  (2). 

Middleton  y.  Spicer  (3)  has,  I  think,  no  application  to  the  present 
case ;  so  also  I  think  that  Myert  y.  Perigal  (4)  does  not  affect  the 
present  question.  All  that  was  decided  in  that  case  was  with 
reference  to  a  share  in  a  partnership,  where  part  of  the  partnership 
property  consisted  in  land  or  interests  in  land. 

In  Jeffries  y.  Alexander  (5),  the  House  of  Lords,  reyersing  the 
decision  of  the  Lords  Justices,  held  that  a  coyenant  by  a  man  with 
trustees  to  pay  a  sum  of  money  to  be  applied  by  them  in  charity, 
where  his  pure  personalty  was  insuflScient  to  discharge  the  debt, 
was  inyalid  as  against  the  proyisions  of  the  Statute  of  Mortmain. 

In  this  uncertain  state  of  the  authorities,  I  am  of  opinion  that 
I  must  refer  to  the  Statute  of  Mortmain  itself,  and  consider  the 
matter  as  if  it  were  res  integra,  and  not  coyered  by  any  decision. 
The  words  of  the  3rd  section  of  the  statute,  9  Geo.  2,  c.  36, 
are  these :  ^  All  gifts,  grants,  conyeyancee,  appointments,  assur- 
ances, transfers,  and  settlements  whatsoeyer,  of  any  lands,  tene* 
ments,  or  other  hereditaments,  or  of  any  estate  or  interest  theiein, 
or  of  any  charge  or  incumbrance  affecting  or  to  affect  cmy  lands, 
tenements,  or  hereditaments,  or  of  any  stock,  money,  goods,  chattets, 
or  other  personal  estate,  or  securities  for  money,  to  be  laid  out  or 
disposed  of  in  the  purchase  of  any  lands,  tenements,  or  heredita- 
ments, or  of  any  estate  or  interest  therein,  or  of  any  charge  or 
incumbrance  affecting  or  to  affect  the  same,  to  or  in  trust  for  any 
charitable  uses  whatsoeyer,  which  shall  at  any  time  from  and  after 
the  said  24th  day  of  June,  1736,  be  made  in  any  other  manner  or 

(1)  2  J.  &  H.  61.  (3)  1  Bro.  C.  C.  201. 

(2)  6  Madd.  321.  (4)  2  D.  M.  &  G.  599. 

(5)  8  H.  L.  C.  594. 
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form  than  by  this  Act  is  directed  and  appointed,  shall  be  absolutely       u.  b. 

and  to  all  intents  and  purposes  null  and  yoid."  igsr 

I  cannot  get  oyer  these  words.    I  think  it  is  impossible  to  say      bbook 

that  this  legacy  of  £3000,  charged  on  Dr.  WUhwing's  lands,  is     ^^^ 

not  an  interest  in  land,  or  that,  as  Miss  Fargder  could,  had  she        

he^  liying^  on  the  death  of  Mrs.  Withering^  have  required  this 
unonnt  to  be  raised  by  sale  of  part  of  the  land,  it  is  not  an  interest 
in  land  within  the  words  of  the  statute.    It  is,  I  think,  an  injurious 
practice  (wHch  Courts  of  justice  occasionally  indulge  in),  viz., 
that  of  putting  a  forced  construction  on  the  words  of  a  statute, 
which  is  not  the  plain  and  obvious  meaning  of  them,  in  order 
to  avoid  the  effect  of  an  enactment  which  the  Court  of  justice 
at  the  time  considers  prejudicial  to  society.     Not  that  I  con- 
sider this  Act  prejudicial  to  society ;  it  has,  in  my  opinion,  fre- 
quently prevented  the  perpetration  of  gross  injustice  to  near 
relations  of  the  testator ;  nor  am  I  able  to  discover  the  merit  which    . 
some  persons  seem  to  attribute  to  a  dying  man  who  gives  to  a  ^ 
charity  what  he  is  no  longer  able  to  enjoy  himsell    I  must  there- 
fore hold,  that  this  legacy  did  not  pass  under  the  bequests  in  Miss 
Pargeter'a  will  to  charitie& 

I  do  not  think  the  other  question  is  open  to  much  dotibt.  I  am 
of  opinion  that  the  sum  of  £250  was  pure  personalty ;  that  it  was 
rent  in  the  proper  sense  of  that  term,  and  not  unpaid  purchase- 
money.  It  is  true  it  was  rent  for  leave  to  work  a  mine,  in  doing 
which  the  soil  is  taken  away,  and  in  one  sense  it  is  purchase-money 
for  the  minerals  gotten ;  but  1  think  that,  in  the  proper  meaniz^  . 
of  the  words,  it  is  more  analogous  to  rent,  and  that  a  rent  of  this 
description^  or  a  royalty  on  minerals  due  at  the  death  of  a  testator, 
is  pure  personalty,  and  not  subject  to  the  provisions  of  the  statute ; 
and  I  decide  accordingly. 

Solicitors :  Mr.  8.  W.  Johnson  ;  Messrs.  Ashurstf  Morris,  db  Co. ; 
HessiB.  CSarhe,  Woodcock,  dt  Byland,  agents  for  Mr.  Chesahire, 
Birmingham  ;  Messrs.  BobUmm  db  Fredan. 
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M.  B.      SLIPPER  V.  TOTTENHAM  AND  HAMPSTEAD  JUNCTION 
1867  RAILWAY  COMPANY. 


^^y  ^^'  BaUway  Company — Specific  Peff<mnanee--Lea9eh6ld&--'LeB8or*8  License — 

Apportionment  of  Bent — Lands  Clauses  Ad^  s.  119. 

Where  a  railway  company  serves  a  notice,  under  the  Lands  Clauses  Act, 
on  a  lessee  to  take  land  held  under  a  lease  containing  a  proviso  against  assign* 
ment  without  the  license  of  the  lessor,  the  necessity  for  such  license  is  taken 
away  by  the  operation  of  the  Act 

Where  a  portion  of  the  land  comprised  in  a  lease  is  taken  by  a  railway 
company,  the  lessee  is  not  bound,  under  sect.  119  of  the  Lands  Clauses  Act^ 
to  procure  the  lessor's  consent  to  the  agreement  with  the  company  for  the 
apportionment  of  the  rent. 

Specific  performance  decreed  against  a  company  by  whom  leasehold  land 
had  been  so  taken  under  a  notice,  where  the  lessor's  license  to  the  assign- 
ment and  consent  to  the  apportionment  of  rent  had  not  been  obtained. 


T 


HIS  was  a  suit  for  the  specific  performance  of  a  contract  entered 
into  by  the  Defendants,  the  railway  company,  for  the  purchase  of 
certain  leasehold  land  held  by  the  Plaintiff,  together  with  other 
land,  as  assignee  of  a  lease  whereby  the  lessor,  J.  A.  Onwen, 
demised  the  property  comprised  therein  for  a  term  of  years,  with  a 
proviso  that  the  land  should  not  be  assigned  without  the  lessor's 
license. 

In  July,  1863,  the  company  served  a  notice  on  the  Plaintiff, 
under  the  provisions  of  the  Lcmds  Clauses  Ad,  that  they  required 
to  take  the  land  in  question,  and  were  willing  to  treat  for  its  pur* 
chase,  and  in  July,  1864^  the  Plaintiff  sent  in  his  daim,  which  was 
not  agreed  to. 

In  September,  1864,  the  Defendants  paid  into  the  bank  the  sum 
of  £195,  and  executed  a  bond  in  that  sum  conditioned  for  payment 
of  such  purchase-money  as  might  be  determined  under  the  Act. 
They  then  entered  into  possession  of  the  land,  which  was,  in  1865, 
valued  by  agents  on  behalf  of  the  Plaintiff  and  on  the  part  of  the 
company,  on  the  footing  of  an  apportioned  rent  of  £5  per  acre, 
proposed  by  the  Plaintiff's  agent. 

An  abstract  of  the  lease  and  assignment  was  served  on  the  com- 
pany, and  the  company's  solicitor  prepared  the  draft  assignment^  to 
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vliich  the  lessor  was  made  a  party,  and  sent  it  to  the  PlamtifTs  M.R. 

flolidtors.    The  Plaintiff  declined  to  procure  the  lessor's  consent.  1867 

The  company  objected  to  complete  on  the  ground  that  the  buffee 

lessors  concurrence  was  necessary  under  the  provisions  in  the  tottoiha 

lease;  and  further,  that  the  apportionment  of  the  rent  which  _  and 

Hampstead 

im  been  agreed  upon  between  the  Plaintiff  and  the  company    Junction 
could  not  be  settled  unless  the  Plaintiff  obtained  the  lessor's    ^^^^ 
eonsent 

The  Plaintiff  accordingly  filed  his  bill  to  enforce  the  specific 
pecformance  of  the  contract. 

Mr.  Sdwyn,  Q.C.,  and  Mr.  JElderbm^  for  the  Plaintiff,  contended 
that  the  defence  raised  by  the  Defendants  could  not  be  sustained ; 
bt  where  notice  was  given  to  take  leasehold  land  by  a  company 
nnder  the  Lands  Glauses  Ad,  the  lessor's  license  was  not  required. 
They  rrferred  to  WeatherdU  v.  Oearing  (1) ;  Smith  v.  Capron  (2) ; 
Rodham  V.  Marhwe  (3) ;  Ihe  v.  Carter  (4)  ;  Bowser  v.  Cclby  (5). 

Mr.  Speed,  and  Hr.  Toumsend^  for  the  company : — 

In  this  case  there  was  no  completed  agreement  which  can  be 
forced.  But^  assuming  that  there  was,  the  lessor's  consent  under 
the  proviso  in  the  lease  is  necessary  to  the  assignment,  and  the 
Tendor  is  bound  to  procure  it.  The  cases  where  such  consent  has 
he^  held  to  be  unnecessary  have  arisen  where  the  assignment  took 
place  by  operation  of  law,  whereas  in  this  case  the  purchase  was 
sot  made  under  the  compulsory  clauses  of  the  Act,  and  stands  on 
the  same  footing  as  if  it  were  under  an  ordinary  agreement, 
f^irther,  the  company  cannot  complete  the  purchase  without  the 
<xmsent  of  the  lessor  to  the  apportionment  of  the  rent.  The  119th 
fiection  of  the  Lands  Clauses  Act  provides,  that,  where  a  portion  of 
the  lands  comprised  in  a  lease  is  required  to  be  taken,  the  appor- 
tionment of  the  rent  shall  be  determined  by  agreement  between 
the  lessor  and  the  lessee  on  the  one  part,  and  the  promoters  of  the 
^u^rtaking  on  the  other  part^  and  that,  if  it  be  not  so  settled,  the 
^portionment  shall  be  settled  by  two  justices.  '  Here  there  is 

(1)  12  Yes.  504.  (3)  8  East,  314,  n. 

(2)  7  Hare,  185.  (4)  8  T.  R.  57. 

(5)  1  Hare,  109. 
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M.  R.  no  evidence  of  a  binding  agreement  between  the  lessor  and  the 

1867  Plaintiff,  and  no  other  steps  have  been  taken  in  respect  of  the 

Sliffkr  apportionment. 

Ta™AM  LOBD  EOMILLT,  M.B.  :— 

JnsonoM  I  am  of  opinion  that  as  soon  as  the  land  is  required  for  the  p\ii- 
Bailwat  Oa 


poses  of  the  railway,  and  notice  is  given  to  take  it  under  the  Act, 
the  license  to  assign  is  no  longer  required,  being  virtually  taken 
away  by  the  clause  of  the  Act  of  Parliament,  as  is  laid  down 
in  an  analogous  case  in  Wadham  v.  Marlowe  (1).    The  lessor  can 
neither  refuse  the  license  to  assign,  nor  assent  to  the  assignment, 
for  he  has  nothing  more  to  do  with  it     The  way  to  test  it  is  this : 
Suppose  the  whole  land  included  in  the  lease  were  taken,  and  that 
the  railway  company  made  a  separate  agreement  with  the  lessor 
for  the  reversion  of  the  lease,  and  another  with  the  lessee  for  the 
land  included  in  the  lease,  and  then  the  lessor  were  to  say,  "  I  do 
not  choose  to  give  any  warrant  or  license  to  the  lessee  to  assign," 
could  that  give  him  the  slightest  advantage?    I  am  of  opinion 
that  it  could  not.    I  apprehend  that  it  is  virtually  included  in  the 
clauses  of  the  Act  of  Parliament,  which  compel  all  the  persons  who 
are  entitled  to  the  land  to  give  it  up  to  the  company,  and  only 
leave  various  courses  open  to  them  by  which  it  may  be  done, — one 
by  arrangement,  another  by  arbitration,  another,  settlement  by  a 
jury,  but  which  aU  give  exactly  the  same  rights  and  powers,  so 
that  the  lessor  need  not  be  required  to  give,  and  has  no  authority 
to  give,  any  license  to  assign. 

With  respect  to  the  apportionment,  I  am  of  opinion  also  that 
the  Plaintiff  could  not  do  anything  further  with  respect  to  the 
lessor.    The  119th  section  of  the  Act  provides  that  the  apportion- 
ment may  be  settied  in  one  of  two  ways,  either  by  agreement^  or  by 
going  before  a  magistrate,  and  so  settling  it.    The   lessee  has 
settied  il;,  so  far  as  he  is  concerned,  by  agreement  with  the  com- 
pany.   It  is  to  be  observed  that  in  the  section  only  two  parties 
to  such  an  agreement  are  contemplated,  the  lessor  and   lessee 
on  the  one  side,  and  the  company  on  the  other.    So  far  as  the 
lessee  is  concerned  he  has  agreed  with  the  company,  bat  there 
IB  no  power  in  the  Act  which  enables  the  lessee  to  call  upon  the 

(1)  8  East,  314,  n. 


Railway  Co. 
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leasor  to  settle  any  arrangement   between  them,  and  the  only       TUL  B. 
peiBons  who  can  do  that  aze  the  company  themselyes ;  and  if       1867 
they  do  not  choose  to  do  that,  the  matter  most  remain  nnsettled*      suffer 
It  is  for  them  to  call  npon  the  leasor  and  lessee  to  come  before  the  xorrraBAM 
JQsticeg  to  bind  them  with  respect  to  the  amount  of  the  apportion-       ^"> 
meet  of  lenL  JuNonoH 

The  decree  will  recite  that  the  Court  Is  of  opinion  that  the 
license  to  assign  was  taken  away,  so  far  as  relates  to  the  land 
required  by  the  railway  company,  by  the  operation  of  the  statute, 
and  that  the  Plaintiff  was  not  bound  to  procure  the  consent  of  the 
lessor  to  the  apportionment  of  the  rent  between  himself  and  the 
company,  and  will  decree  specific  performance  of  the  contract, 
with  an  inquiry  whether  a  good  title  can  be  made,  no  point  being 
raised  with  r^;ard  to  the  two  questions  now  decided. 

Solicitors  fi[>r  the  Plaintiff :  Messrs.  Pilffrim  &  Phillips. 
Solicitor  for  the  Defendants :  Mr.  J7.  Toogood. 


VEAL  V.  VEAL.  m.  r. 

18C7 


^W  in  Couri — Payment  out  of  rnnaU  Sum — Married  Woman — AJIidami  qf  no 

SetOemmi.  JimelO 

In  payii^  oat  of  Court  a  fond  diTisible  into  shares  of  less  than  £10  each, 
to  same  of  which  married  women  were  entitled,  the  Court  dispensed  with 
sfiSdayitB  of  no  settlement. 

In  this  cause  a  fund  in  Court  had  become  divisible  into  twenty^ 
two  shares  of  less  than  £10  each,  and  an  order  had  been  made  for 
payment  of  the  fund  to  the  solicitor  of  the  parties  haying  the 
carriage  of  the  proceedings,  he  undertaking  to  pay  the  same  to 
the  persons  entitled,  some  of  whom  were  married  women.  The 
i^egistrar  declined  to  draw  up  the  order  until  an  affidayit  was  pro- 
duced to  him  that  no  settlement  had  been  made  on  the  marriage 
of  any  of  the  married  women  entitled  to  shares. 

Mr.  Dedmm  Stu/rges  now  applied  to  the  Court  to  dispense  with 
the  prodaction  of  such  an  affidavit^  stating  that  he  had  been  in- 
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M.  B.      formed  by  two  of  the  registrars  (Mr.  Monro  and  Mr.  Farrer),  that 

1867       they  belieyed  that  the  same  thing  had  been  done  within  the  expe- 

YxAL       rience  of  each  of  them,  although  neither  conld  refer  to  any  par- 

Yeal,      ^^c^^il^  <^^^^  1^  point ;  and  he  also  stated  that  they  considered  the 

production  of  the  affidavit  to  be  a  matter  within  the  discretion  of 

the  Court. 

Lord  Bomillt,  M.B.,  dispensed  with  the  production  of  the 
affidavit. 

Solicitor :  Mr.  Aston. 


Apra  16. 


M.  B.  FARINGTON  v.  PARKER. 

1867 

^.^v^  SeHlemeni  of  JeweU^Married  Wbmanr-^Tnut,  in  dtfatiU  ff  AppoitUment  by 

FA.  13;  wrUingifor  "hersde  and  absolute  Duposdl  ** — Gift  by  Manual  Delivery. 


Under  a  settlement  certain  jewels  were  assigned  upon  trust  for  such  per- 
son as  G.  (a  married  woman)  should  by  writing  direct  or  appoint^  and  in 
default  of  such  appointment^  upon  trust  for  her  during  her  life  for  her 
separate  use,  and  to  be  at  her  absolute  disposal,  and  her  receipt^  or  that  of 
the  person  to  whom  she  should  direct  the  jewels  to  be  delivered,  to  be  a  good 
discharge.  G,^  without  any  direction  in  writing,  delivered  the  jewels  as  an 
absolute  gift  to  F.,  who  retained  them  in  her  possession.  After  the  death  of 
G,  the  question  arose  as  to  the  validity  of  the  gift  to  F. : — 

Held,  that  G,  had  power  to  dispose  of  her  whole  interest  in  the  jewels 
without  any  direction  in  writing,  and  that  under  the  gift  and  manual 
delivery  F.  was  absolutely  entitled  to  them. 

This  was  a  suit  instituted  by  a  trustee  of  a  voluntary  settlement, 
which  comprised  certain  valuable  family  jewels,  formerly  the  pro- 
perty of  Lady'  Hoghton,  asking  the  Court  to  execute  its  trusts, 
and  to  direct  the  delivery  of  the  jewels  to  the  person  entitled  to 
them. 

By  the  deed,  which  was  dated  the  4th  of  December,  1835,  and 
made  between  Lady  Soghton^  then  a  widow,  of  the  first  part,  her 
daughter  Ann^  the  wife  of  /.  B.  Qlegg^  of  the  second  part,  and 
William  Faringion,  since  deceased,  of  the  third  part^  after  reciting 
that  Lady  Soghion  was  desirous,  in  consideration  of  her  natural 
love  and  affection  to  her  daughter,  to  settle  the  jewels  thereinafter 
enumerated  in  the  schedule  to  her  separate  and  exclusive  nse,  in 
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maimer  thereinafter  mentioned,  she,  Ladj  Hoghtan,  assigned  to        H.B. 
Farinffton  all  the  jewels  described  in  the  schedule  thereto,  upon  trust        1867 
to  **  assign,  transfer,  set  oyer,  or  otherwise  dispose  of  the  said  jewels,    kabimotok 
to  sach  person  or  persons,  and  in  such  manner,  as  the  said  Ann     p^^ 

Gkggy  notwithstanding  her  coverture,  shall,  bj  any  writing  signed       

mih  her  own  hand,  direct  or  appoint ;  and,  so  &r  as  any  such  direc- 
tion or  appointment  shall  not  extend,  to  permit  and  suffer  the 
mi  Ann  OJegg^  during  her  life,  to  have,  hold,  use,  and  enjoy  the  said 
jewels  at  her  will  and  pleasure,  for  her  own  separate  and  peculiar 
iise  and  benefit,  and  exclusively  of  her  husband ;  and  so  that  the 
same  may  be  for  the  sole  and  separate  use,  and  at  the  sole  and 
absolute  disposal,  of  her  the  said  Ann  OUgg  as  if  she  were  sole  and 
onmanied,  and  in  nowise  subject  or  liable  to  the  debts^  control,  or 
inteifeience  of  her  husband ;  and  the  receipt  in  writing  of  the  said 
im  Glegg,  or  of  the  person  or  persons  to  whom  she  shall  direct 
the  said  jewels  to  be  delivered,  to  be  an  effectual  release  and 
discharge  for  the  same ;"   and  upon  further  trust  that  if  Ann 
Gkgg  should  survive  her  husband,  to  assign  the  jewels,  or  such 
of  them  as  should  not  be  appointed  or  disposed  of  by  Ann  Olegg^ 
to  her,  the  said  Ann  Olegg,  her  executors,  administrators,  and 

The  Plaintiff  was  the  executor  of  WiHiam  Faringhn,  and  the 
present  trustee  of  the  jewels  under  the  deed.  Lady  Hoghion  died 
in  1862,  having  appointed  the  Defendant,  Bdbert  Parker^  her 
executor.  AnnQlegg^eA.  in  1865,  leaving  her  husband  surviving 
her,  who  afterwards  died,  having  by  his  will  appointed  the  said 
Boieri  Parker  his  executor. 

One  of  the  claimants  to  the  jewels  was  the  Defendant  Parker^ 
vho  daimed  them  either  a3  executor  of  Lady  Hoghion,  under  a 
resulting  trust  to  her,  as  being  undisposed  of  by  Ann  Cflegg,  or  as 
executor  of  J*.  B.  Olegg,  on  the  ground  that  they  belonged  to  him 
in  right  of  his  wife,  Ann  Olegg. 

The  other  claimant  to  the  jewels  was  the  Defendant  Lady  8t. 
yineeni,  daughter  of  Ann  Olegg,  who  claimed  them  under  a  gift, 
wiAoQt  writing,  from  her  mother ;  or,  if  that  was  not  sufficient, 
under  an  instrument  purporting  to  be  her  will,  and  executed  prior 
to  the  delivery  of  the  jewels,  and  which,  though  not  sufficiently 
attested  to  admit  of  its  being  proved,  was  nevertheless,  as  she  con- 
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M.  B.  tended,  sufficient  to  operate  as  a  good  assigninent  under  the  power 
1867  in  the  deed. 
FARnravoN  Lady  ^.Vincenij  in  her  answer,  described  the  circumstances 
under  which  the  jewels  were  delivered  to  her  while  on  a  visit  to  her 
mother.  After  stating  that  the  jewels  remained  in  the  possession 
of  her  mother  after  the  execution  of  the  deed,  she  said  that  she 
was  present  at  the  house  of  her  feither  and  mother  on  the  18th  of 
May,  1865,  and  added,  ^  she  there  gave  to  me  the  jewels  mentioned 
in  the  schedule  to  the  indenture,  and  I  then  and  there,  in  the  pre- 
sence of  my  father  and  sister,  received  the  jewels  from  the  hands 
of  the  said  Awn  GUgg  as  a  free  and  absolute  gift  And  imme- 
diately after  my  so  receiving  the  said  jewels  from  my  mother,  I 
asked  my  &ther  to  lock  them  up  for  me  in  his  strong  box  for 
safety  during  my  stay ;  and  he  accmdingly  so  placed  and  kept  the 
jewels  for  me  until  the  termination  of  my  visit,  and  gave  them 
himself  into  my  hands  on  the  day  of  my  departure,  and  &om  and 
since  that  day  I  have  had  the  same  jewels  in  my  own  possession  or 
power." 

There  were  two  questions  which  were  argued  at  the  hearing  of 
the  cause,  one  relating  to  the  validity  of  the  gift  to  Lady  8t^ 
Vineent,  the  other  to  the  validity  of  the  appointment  by  the 
unattested  instrument  purporting  to  be  a  will ;  but  as,  in  the  view 
of  the  case  taken  by  the  Court,  it  was  not  necessary  to  decide  the 
latter  point,  the  argument  on  that  question  is  not  reported. 

Mr.  C.  HaO,  for  the  Plaintiff. 

Sir  Bounddl  Palmer,  Q.C.„  and  Mr.  Bowringr  for  the  Defendant 
Parker : — 

On  the  construction  of  the  deed  we  contend  that  the  gift  which 
in  de&ult  of  appointment  in  writing  by  Atm  Olegg^  was  ^for  the 
sole  and  separate  use,  and  at  the  sole  and  absolute  di^osai  of  the 
said  Ann  Qiegg*'  followed  by  the  gift  over  after  her  decease,  oould 
not  have  the  effect  of  giving  her  any  further  power  of  appointment 
beyond  her  life.  The  power  of  appointment  is  in  express  terms 
as  she  should  **  by  writing  signed  with  her  own  hand  direct  or 
appoint."  This  is  inconsistent  with,  the  supposition  that  she 
should  have  the  power  of  absolutely  disposing  of  the  jewels  im 
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default  of  such  appointment  in  writing.    The  words  ^  for  her  sole       ^  ^ 
and  absolute  nse  and  disposal  ^  do  not  give  her  a  new  power  of       18S7 
appointment  beyond  her  life  interest^  but  they  relate  to  the  former   FAsaomm 
words  "for  her  life,"  and  simply  confer  on  her,  if  her  power  of  ap-     pAim. 

pointment  hy  writing  is  xmeKerdsed,  the  ordinary  enjoyment  during       

Iier  life  nnder  a  gift  for  her  separate  use.  The  question  is,  whether 
slie  lias  exercised  this  power  of  appointment?  The  delivery  to  Lady 
8L7ineeni  was  no  exercise  of  the  power,  for  it  was  a  gift  by  manual 
delireiy,  which  did  not  fulfil  the  condition  of  the  power,  and 
passed  nothing  beyond  her  life  interest.  Therefore,  as  Ann  Qlegg 
^  no  power  to  make  an  absolute  disposition  by  virtue  of  the 
tnist  for  her  separate  use,  and  as  the  unattested  will  was  no  exer- 
cise of  the  power,  the  jewels  must  revert  to  the  settlor  by  resulting 
tnist,  and  belong  to  Parker  as  her  representative,  or  else  he  is 
entitled  to  claim  them  as  the  executor  of  J.  B,  Oleffff,  in  right  c^ 
is  wife. 

The  AUcmey-Oeneral  (Sir  John  BoU),  Mr.  Bag^iDay,  Q.C.,  Mr. 
frsnderffcut,  Q.G.,  and  Mr.  Honey,  for  Lady  8t.  Vincent  :— 

Under  the  settlement  Ann  Qlegg  had,  firsts  a  power  of  appoint- 
inent  over  these  jewels,  by  writing  signed  with  her  own  hand,  then 
a  gift  for  her  separate  use,  and,  lastly,  a  power  during  her  life  to 
<%OBe  of  them  absolutely  in  any  way  that  she  pleased.  The 
votds  following  the  gift  to  her  for  her  separate  use,  namely,  **  at 
tbe  sole  and  absolute  disposal  of  Ann  Olegg^  coupled  with  the 
tenng  of  the  gift  over  on  her  surviving  her  husband,  if  they  should 
luit  be  ^disposed  of"  by  her,  shew  that  she  was  to  have  a  power  of 
di^Kwntion  during  her  life.  The  intention  was  that»  if  she  did  not 
appoint  by  writing  signed  by  her  hand,  she  should  have  an  abeo- 
^ote  power  of  disposition.  That  power  has  been  duly  exercised  by 
^  gift  and  manual  delivery  of  the  jewels  to  Lady  81.  VineenL 


April  16.    LoBD  Bomillt,  M.R,  after  stating  the  &cts  of  the 


T^  question  is,  whether  Mrs.  OJegg  had  the  power,  under  the 
d^  of  December,  1835|  to  dispose  of  the  jewda  without  any 
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ILB.       instrument  in  writings  and  I  think  that  on  the  true  constraction 

1867        of  the  deed  she  had  that  power.    The  first  trust  is  for  such  person 

Fabihgton    ^  s^^  BhaM  appoint  by  any  writing  signed  with  her  own  hand;  in 

Pa^eb.     <^^ult  of  appointment  the  trust  is  to  her  for  life  apart  from  her 

husband,  with  these  words,  ^'  for  the  sole  separate  use,  and  at  the 

sole  and  absolute  disposal  of  the  said  Ann  Qlegg."^  This  does  not 
refer  to  the  appointment  before  mentioned^  which  was  to  be  in 
writing  and  signed  by  her,  but  she  is  here  to  have  sole  and  abso- 
lute disposal  of  the  jewels,  as  if  she  were  sole  and  unmarried. 
That  this  is  not  confined  to  her  life  estate  is  shewn  by  what 
follows,  for  ''  the  receipt  of  the  person  to  whom  Ann  Qlegg  shall 
direct  the  jewels  to  be  delivered"  is  to  be  a  good  and  efiectual 
dischai^  for  the  same. 

How  is  this  to  be  confined  to  her  life  interest?  Assume  that 
the  jewels  had  been,  in  May,  1865,  in  the  possession  of  the  trustee, 
that  he  had  been  present  with  them  in  the  room  at  the  time  of  the 
gift,  that  Mrs.  Qlegg  had  directed  him  to  deliver  the  jewels  to 
Lady  8L  Vincent,  and  that  Lady  8i.  Vincent  had  thereupon  given 
the  trustee  a  receipt  in  writing  for  them,  could  it  be  contended,  on 
the  true  construction  of  the  deed,  that  the  trustee  would  have  com- 
mitted a  breach  of  trust  in  so  delivering  them  ?  The  words  in  the 
deed  are,  ^^  the  person  to  whom  she  shall  direct  the  jewels  to  be 
delivered ;"  why  is  the  Court  to  interpolate  the  words  "  in  writing," 
in  order  to  defeat  the  interests  of  the  parties,  or  why  is  the  Court 
to  introduce  the  words  ''during  the  life  of  the  said  Ann  Qlegg^  to 
qualify  her  power  of  disposition  ? 

I  am  of  opinion  that  the  scope  of  the  deed  is  to  give  Mrs.  QUgg 
a  power  of  appointing  these  jewels  by  any  writing  signed  by  her, 
that  is,  during  her  life,  which  might  take  effect  either  at  once,  or 
after  her  decease ;  that,  subject  to  this  power,  she  was  to  enjoy  the 
jewels  during  her  life  free  from  the  control  of  her  husband,  but 
that,  beyond  this,  she  was,  during  coverture,  to  have  the  full  power 
of  disposing  of  them  as  she  pleased,  and  that  all  the  trustee  could 
require  was  a  receipt  from  the  person  to  whom  she  directed  them 
to  be  delivered.  i 

I  am  therefore  of  opinion  that  the  gift  and  deUvery  of  thesei 
jewels  to  Lady  SI.  Vincent,  conveyed  the  whole  interest  in.  themj 
to  her,  and  that  they  then  ceased  to  belong  to  Mrs.  Qlegg,  i 
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This  being  my  opinion,  it  is  not  necessary  to  go  into  the  second      M-  ^ 
question  whether  the  document  written  in  the  handwriting  of  Mrs.       ^^^ 
Gkgg,  purporting  to  be  her  will,  by  which  she  gave  the  jewels  to    Fabutotot 
Lady  &.  Vincent,  is  a  due  compliance  with  the  terms  of  the  power.     pamJwl 
It  may,  however,  be  proper  to  observe,  that  there  is  a  considerable       "^ 
distmction  between  a  power  to  appoint  ''  by  any  writing  signed 
with  her  own  hand,"  and  a  power  to  appoint  "  by  will  or  writing 
signed  with  her  own  hand ;"  in  the  latter  case  it  would  be  bad, 
because  she  proposed  to  execute  the  power  by  will,  and  this  was  no 
^;  but  if  the  power  be  to  be  performed  by  a  writing  only 
signed  by  her,  it  might  reasonably  be  contended  that  an  instru- 
ment in  writing  signed  by  her,  which  this  is,  satisfied  the  con- 
(liticms  of  the  power,  though  she  did  not  intend  that  it  should  have 
the  force  of  a  will. 

It  is  not  however  necessary  to  pursue  this  subject,  for  I  am  of 
opinion  that,  on  the  construction  of  the  instrument  itself,  Mrs. 
Gkgg  had  power  to  dispose  of  her  whole  interest  in  the  jewels 
by  giving  directions  to  deliver  them  to  any  particular  person, 
and,  following  that  direction,  by  delivering  them,  though  such 
direction  was  verbal  merely,  and  was  not  given  in  writing.  I 
will  make  a  declaration  to  this  effect.  This  is  in  the  nature  of  an 
interpleader  suit,  though  not  exactly  one,  and  the  Plaintiff  must 
haTe  his  costs,  which  must  be  paid  by  the  Defendants  in  equal 
moieties. 

Solicitors:  Messrs.  Chregorify  Bowdiffes,  &  Eawle,  agents  for 
^lessrs.  Myres  dt  Houffhton,  Preston  ;  Mr.  C.  J.  Graham. 
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M.  K.  LOCH  V.  BAGLEY. 

J^  WiU^Oift  to  Daughters ^tole  settUd upon  tJiemselves Btridly "^^Form of 

May  %  a  SetOement. 

Where  a  testator  directed  that  his  daughters'  shares  under  his  will  should 
be  "settled  upon  themselves  strictly**: — 

JSddj  that  the  income  of  each  daughter's  share  should,  during  the  joint 
lives  of  herself  and  her  husband,  be  paid  to  her  for  life  for  her  separate  usa^ 
without  power  of  anticipation ;  and  if  she  died  first,  then  her  share  should 
go  as  she  should  by  will  appoint,  and  in  default  of  appointment  to  her  neit 
of  kin,  exclurively  of  her  husband ;  and  if  she  survived,  then  to  her  abso- 
lutely. 

C  H.  CLA  r,  the  testator  in  the  cause,  by  his  will,  made  in  1821 
gave  all  his  personal  estate  to  his  wife  for  her  life,  with  remainder 
to  his  children  equally,  with  the  addition  of  the  following  words  :— 
*  the  girls'  shares  to  be  settled  on  themselves  strictly." 

The  testator  died  in  1839,  and  his  widow  died  in  1865.  Three 
of  the  daughters  were  married  and  had  children. 

The  suit  was  instituted  to  administer  the  testator's  estate,  aud 
one  of  the  questions  that  arose  under  it  was  how  the  shares  of  the 
daughters  were  to  be  dealt  with. 

Mr.  SelwyUy  Q.C.,  and  Mr.  Cecil  Russell,  for  one  of  the  daughters, 
contended  that,  as  her  share  was  directed  by  the  will  to  be  ^  strictly 
settled,"  the  income  should  be  paid  to  her  for  her  separate  use 
during  the  joint  lives  of  herself  and  her  husband ;  and  that  if  she 
died  first,  then  the  share  should  be  subject  to  her  power  of  appoint- 
menty  and  in  default  of  appointment  should  go  to  her  next  of  kin, 
and  in  the  event  of  her  surviving,  to  her  absolutely. 

Mr.  Souihgaie,  Q.C.,  and  Mr.  NaJdety  for  the  same  daughter » 
husband  and  children,  contended  that  the  share  should  be  settled 
on  the  daughter  for  life,  with  remainder  upon  trust  for  her  chil- 
dren, as  in  Young  v.  Macintosh  (1). 

Mr.  BaggdHay,  Q.C.,  Mr.  Jessel,  Q.C.,  Mr.   W.   W.  KarsUikey 

(1)  13  Sim.  445. 
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Mr.  Smnslan,  Mr.  B.  L.  Chapman,  and  Mr.  Eddis,  for  other       M.K. 
parties.  lg(57 


Baglev 


Loch 

Lord  Komilly,  MJL,  held  that  the  income  of  the  shares  of  ^  ^« 
each  of  the  testator's  danghters  directed  by  the  will  **  to  be  settled 
on  themselYes  strictly,"  should,  during  the  joint  lives  of  herself 
and  her  husband,  be  paid  to  her  for  life  without  power  of  antici- 
pation ;  that  if  she  should  die  in  the  lifetime  of  her  husband,  then 
her  share  should  go  as  she  should  by  will  appoint^  and  in  default 
of  appointment  to  her  next  of  kin,  ezdusiyely  of  her  husband ; 
and  that  if  she  should  survive  her  husband,  then  the  share  should 
belong  to  her  absolutely. 

Solicitors:  'ULessrs. Steele dt Son ;  Mr.0.  W.HiMseff;  Mi.  J.Shaw; 
and  Mr.  W.  Moon. 


TUEQUAND  v.  KIRBY.  M.B. 

Cmpany  registered  under  7  Qeo,  4,  c.  46 — Winding  up  under  Companies  Act,         J^ 
1862— 5ut^  hy  Official  Liquidator  under  $.  95 — Sanction  <^  Court — Lut-  Mardi  21,  22 ; 
hQUg  if  Devisees  of  deceased  Sharthdder  to  CaUs.  April  IG. 

A  testator,  who  died  in  1855,  was  a  shareholder  in  a  hanking  company 
registered  under  7  Geo.  4,  c.  46,  and  had  executed  the  deed  of  settlement, 
under  which  he  had,  for  himself  and  his  heirs,  ooyenanted  to  perform  the 
articles.  The  deed  provided  that  the  representatiye  of  a  deceased  proprietor 
might  either  sell  the  shares,  or  hecome  a  proprietor  in  respect  of  them,  and 
bsTe  ^em  transferred  into  his  own  name,  in  which  case  he  should  execute 
the  deed,  and  cm  his  neglecting  to  do  so  for  three  months  after  notice  given  to 
liim,  the  directors  might  forfeit  the  shares. 

The  testator,  by  his  will,  appointed  K.  his  executor,  and  bequeathed  to  him 
lus  residuary  personal  estate,  including  his  shares,  and  gave  his  real  estate  to 
him  and  to  other  deyisees. 

JT.  did  not  sell  the  shares,  which  remained  in  the  testator's  name;  he 
took  no  steps  to  become  proprietor,  and  the  dividends  were  paid  to  him 
as  executor.  In  1864,  the  company  was  ordered  to  be  wound  up  under  the 
Companies  Act,  1862,  and  JST.  was  made  a  contributory.  The  ofiScial  liqui* 
^ator  filed  a  Ull  on  behalf  of  himself,  and  all  other  creditors  of  the  testator, 
against  K.  and  the  devisees,  for  the  administration  of  the  testator's  estate, 
and  to  enforce  the  calls  against  the  real  estate : — 

Bdd^  that  the  suit  was  properly  instituted  by  the  ofiicial  liquidator  under 

K2  2 
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M.  B.  s.  95  of  the  Companies  Act,  hj  the  general  authority  given  by  the  Court, 

1807  without  any  special  order : 

^^v^  EM,  also,  thaty  notwithstanding  the  lapse  of  time  since  the  testator^s 

TuBQUAKD  death,  the  real  estate  in  the  hands  of  the  devisees  was  liable  to  the  payment 

K^^  of  the  calls. 

JL  HIS  was  a  suit  by  the  official  liquidator  of  the  Leeds  Banking 
Company,  on  behalf  of  himself  and  all  other  the  creditors  of  Bdberl 
Ktrly,  deceased,  against  the  executor  and  deyisees  under  his  will, 
for  the  administration  of  his  estate,  and  to  recover  the  amount 
alleged  to  be  due  to  the  said  company. 

The  Leeds  Banking  Company  was  a  joint  stock  company,  formed 
under  the  proyisions  of  the  7  Geo.  4,  c.  46.  By  the  deed  of 
settlement  it  was  provided  that  each  shareholder  should  be  entitled 
to,  and  interested  in,  the  profits,  and  liable  to  the  loss  of  the  com- 
pany in  proportion  to  his  shares. 

The  14th  clause  provided  as  follows :   ^*  That  the  husband  of 
any  female  proprietor,  or  the  executor  or  legatee  of  any  deceased 
proprietor,  shall  not,  as  such,  be  a  qualified  proprietor  in  respect 
of  such  shares  as  shall  be  vested  in  him  in  such  capacity,  but  shall 
be  at  liberty  either  to  sell  and  dispose  of  such  shares,  or  to  become 
a  proprietor  in  the  company  in  respect  of  such  shares,  on  giving 
notice  to  the  directors  of  his  desire  to  become  a  proprietor ;  where- 
upon, and  upon  otherwise  complying  with  the  provisions  of  the 
deed,  he  shall  be  admitted  and  become  a  proprietor  of  such  shares, 
and  shall  have  the  same  transferred  into  his  name.    But  any  such 
executor  who  shall  not  elect  to  become  a  proprietor,  shall  sell  and 
dispose  of  the  shares  vested  in  him  in  any  such  capacity,  and  shall 
be  entitled  to  receive  any  dividends  which  shall  have  become  due 
on  such  shares  before  his  title  to  the  same  accrued ;  but  no  divi- 
dends which  may  have  become  due  on  the  same  shares  after  his 
title  shall  have  accrued,  shall  be  received  by  him." 

By  the  18th  clause,  it  was  provided  that  every  representative 
becoming  a  proprietor  of  shares  should  execute  the  deed ;  and  that 
if  he  should  neglect  to  do  so  for  three  months  after  notice  in 
writing  should  have  been  sent  to  him  for  the  purpose^  it  should  be 
lawfal  for  the  directors  to  forfeit  his  shares.  The  deed  contained 
a  covenant  that  each  of  the  several  persons  parties  thereto,  while 
the  proprietor  of  any  shares,  his  heirs,  executors,  and  administra- 
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tors,  should,  in  respect  of  sncli  shares  (being  and  remaining  part       M.  B. 
of  the  assets  of  the  covenantor)  obserye  and  perform  the  articles  by       1867 
such  coyenantor  to  be  obseryed  and  performed.  Tubquaki^ 

The  testator  was  down  to  and  at  the  time  of  his  death  the      kirdt 

registered  proprietor  of  twenty  shares  in  the  company,  in  respect        

of  which  he  had  ezecated  the  deed  of  settlement. 

The  testator  by  his  will  bequeathed  annuities  to  Maria  Ward 
and  Ann  Smith,  and  devised  a  portion  of  his  real  estate  to  W, 
Goodbame  for  life,  with  remainder  to  his  first  and  other  sons  in  tail ; 
and,  for  default  of  such  issue,  to  the  Defendant  William  Kirhy 
in  fee.  He  devised  other  real  estate  to  Ann  Smith  in  fee,  and  the 
remainder  of  his  real  estate  to  W.  Kirhy  in  fee.  And  he  be- 
qoeathed  the  residue  of  his  personal  estate  to  W,  Kirhy ,  whom  he 
appomted  executor  of  his  will. 

The  testator  died  before  February,  1855,  and  his  will  was  proved 
by  W.  Kirby. 

After  his  death,  W.  Kirhy  intermarried  with  the  said  Ann 
SmUk 

The  twenty  shares  belonging  to  the  testator  remained  standing 
in  his  name  till  the  company  was  wound  up,  and  the  dividends 
were  paid  to  and  the  receipts  given  by  TF.  Kirhy,  as  executor  of 
the  testator  and  not  in  his  own  rights  and,  as  the  bill  alleged, 
W,  Kirby  never  became  in  his  own  right  proprietor  of  the  shares,  or 
took  such  steps  as  were  required  by  the  deed  of  settlement  for  the 
poipose  of  having  the  same  transferred  to  him,  or  making  himself 
proprietor  thereof. 

In  October,  1864,  an  order  was  made  for  the  winding  up  of  the 
company  under  the  Companies  Aet,  1862,  and  TF.  Kirhy  was  settled 
on  the  list  of  contributories,  in  respect  of  the  said  twenty  shares* 
as  executor  of  the  testator,  Bobert  Kirhy,  and  also  in  respect  of 
twenty  other  shares,  to  which  he  was  entitled  in  his  own  right. 

Since  the  ynnding-up  order,  two  calls  of  £70  and  of  £40  per 
share  had  been  made  on  the  contributories,  under  which,  as  the 
bill  alleged,  W.  Kirby  became  indebted  to  the  Plaintiff,  as  official 
liquidator,  in  the  sum  of  £2200,  and  was  liable  to  further  sums  in 
respect  of  the  shares. 

The  bill  stated  that  the  Plaintiff  had  been  authorized,  by  an 
order  of  the  Court,  to  prosecute  the  suit ;  that  the  personal  estate 
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yL  B.       of  the  testator  was  insufficient  to  pay  the  amount  claimed,  and 
1867       prayed  that  the  real  and  personal  estate  of  the  testator  might  be 
Tl'bquaitd    administered  and  applied  in  payment  of  what  was  due  to  the 
Plcdntiff  and  the  other  unsatisfied  creditors  of  the  testator. 

The  Defendants  to  the  suit  were  W.  Kirby,  and  Ann,  his  wife, 
Maria  Ward,  and  her  husband,  and  W,  Chodbame. 

The  Defendants  W.  Kirly,  and  Ann,  his  wife,  by  their  answer, 
submitted  that  the  Plaintiff  had  no  right  to  sue  in  his  own  name 
in  respect  of  the  claim,  and  could  not  institute  the  suit  without 
the  sanction  of  the  Judge  before  whom  the  winding-up  took 
place,  of  which  there  was  no  evidence. 

The  Defendant  Ooodbame,  who  was  a  devisee  for  life^  submitted 
that  W.  Kirby  being  residuary  legatee,  and  having  received  the 
dividends  on  the  shares  in  his  own  right,  and  been  recognised  by 
the  company  as  entitled  in  his  own  right  to  such  dividends,  he 
should  be  treated  as  the  only  person  liable  in  respect  of  such  shares, 
and  that  as  between  him  {Ooodbame)  and  W.  Kirby,  all  the  real 
estate  devised  to  W,  Kirby,  including  the  reversion  of  the  estate 
of  which  he  {Ooodbame)  was  tenant  for  life,  was  primarily  liable. 

Mr.  T.  A.  BdberU,  for  the  Defendants  William  and  Ann  Kirby, 
took  a  preliminary  objection : — 

The  official  liquidator  cannot  maintain  this  suit  under  the  pro- 
visions of  the  Gompaniei  Ad.    By  sect.  95,  he  has  only  power  to 
sue  with  the  sanction  of  the  Court,  and,  in  the  case  of  an  unre- 
gistered company,  which  was  provided  for  in  sects.  199  to  204, 
the  official  liquidator  is  empowered,  by  sect  203,  if  the  company 
has  no  power  to  sue  in  a  common  name,  on  obtaining  a  yesting 
order,  to  sue  in  his  official  name,  '^  after  giving  such  indemnity  as 
the  Court  directs."    In  the  present  case  the  suit  is  not  brought  in 
the  name  of  the  company,  nor  is  it  shewn  that  the  sanction  of  the 
Court,  or  any  order  or  indemnity,  has  been  obtained.     If  the  suit 
is  instituted  under  the  Act  of  7  Geo.  4^  c.  46,  under  which  the 
company  was  registered,  it  must  be  in  the  name  of  the  public 
officer,  as  provided  in  the  9th  section :  Reward  v.  Ghreavea  (1) ; 
Smith  V.  Ocldsworthy  (2)  ;Todd  v.  Wright  (3) ;  Barker  v.  BtMress  (4). 

(1).  10  M.  &  W.  711.  (3;  16  L.  J.  (Q.B.)  311. 

(2)  4  Q.  B.  480.  (4)  7  Beav.  134. 
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Mr.  Cotton,  Q.C.,  and  Mr.  Kekewieh,  for  the  Plaintiffa : —  M.  B. 

This  objection  cannot  be  sustained.    The  suit  is  not  instituted        ^^ 
under  the  7  Greo.  4,  c.  46,  but  under  the  Companies  Act,  1862.    Tcbqdand 
The  proTisions  of  sect.  203,  by  which  a  vesting  order  may  be  made      kibbv, 
to  Test  the  property  of  an  unregistered  company  in  the  ofScial 
liquidator,  who  is  then  enabled  to  sue,  do  not  apply  to  a  suit  for 
enforcing  calls,  but  to  suits  for  recoyering  the  property  of  the  com* 
pany. :  By  sect.  200  the  liability  of  the  contributory  of  an  unre- 
gistered company  is  determined,  and  by  sect.  204  all  the  provisions 
before  contained  as  to  unregistered  companies  are  to  be  deemed  to 
be  in  addition  to  and  not  in  restriction  of  any  provisions  before 
contained  with  respect  to  winding  up  companies,  thus  carrying  us 
back  to  sect.  95,  which  expressly  provides  that  the  official  liqui- 
dator may  sue  **  in  the  name  and  on  behalf  of  the  company,"  and 
also  that,  '^  in  kll  cases  where  he  uses  his  official  name  for  obtaining 
pajmeDt  of  any  moneys  due  from  a  contributory,  such  moneys 
shall,  for  the  purpose  of  enabling  hiip  to  recover  such  moneys,  be 
deemed  to  be  due  to  the  official  liquidator  himself."    In  sect  76, 
the  liability  of  the  devisees  or  representatives  of  deceased  contri- 
bntories  is  determined.    Then,  in  sect  102,  the  company  is  em- 
powered to  make  calls,  which,  by  sect.  103,  may  be  enforced  in 
the  same  manner  as  if  payment  had  been  directed  to  the  official 
liquidator;  and,  under  sect.  105,  proceedings  may  be  taken  for 
administering  the  estate  of  a  deceased  contributory  whose  repre- 
sentative is  made  a  contributory,  and  has  made  defiftult  in  paying 
any  som  ordered  to  be  paid  by  him.    The  official  liquidator  can, 
therefore,  properly  sustain  the  present  suit  in  his  own  name. 

Mr.  Bdberts,  in  reply. 

Lord  Bomilly,  M.E. : — 

I  am  of  opinion  that  the  objectioii  cannot  be  sustained.  If  an 
official  liquidator  has  not  proved  that  he  had  the  authority  of  the 
Court  for  the  purpose  of  instituting  such  a  Boit,  that  is  a  matter 
T^hich  I  woul4  allow  him  to  prove  at  the  hearing,  because  it  is  a 
matter  that  cannot  be  contested,  and  could  be  easily  proved.  The 
objection  has  been  taken  several  times  before  me  in  Chambers,  and 
I  haye  said,  "  When  I  appoint  an  official  liquidator,  I  always  give 
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M»K       liini  a  general  authority  in  all  cases  wherever  a  contributory  has 

1867        been  fixed  upon  the  list  and  has  not  applied  to  have  his  name 

f^^^^^^jy    taken  ofif,  and  there  is  a  balance-order  made  against  him  for  the 

V.         g|2jQ  due  from  him,  to  proceed  against  that  contributory."    I 

assume  that  to  be  so  here,  for  in  all  these  cases  I  give  the  official 

liquidator  leave  to  take  all  the  steps  that  are  necessary  for  the 
purpose  of  getting  in  what  is  due  to  the  company,  without  coming 
to  the  Court  to  ask  for  leave  in  every  case.  I  am  of  opinion  that 
the  95th  section  does  allow  that  to  be  done  by  the  official  liqui- 
dator in  his  own  name.  The  first  clause  is  for  getting  in  pro- 
perty belonging  to  the  company  itself  before  the  winding-up  order 
is  made.  In  all  such  cases  he  must  sue  in  the  name  of  the  com- 
pany,  and  where  the  company  is  sued  he  must  defend  in  the  name 
of  the  company;  but  where,  in  the  course  of  winding  up,  he 
endeavours  to  get  from  a  contributory  the  amount  of  his  contri- 
bution, in  those  cases  the  official  liquidator  may  sue  also  with  the 
sanction  of  the  Court,  and  the  sanction  of  the  Court  I  have  alwavs 
given  to  the  official  liquidator  for  that  purpose. 


The  case  was  now  argued  on  its  merits. 

Mr.  Cotton,  Q.C.,  and  Mr.  Kekewieh,  for  the  Plaintiff : — 

In  this  case  the  calls  are  a  charge  on  the  real  estate  of  the  tes- 
tator. It  is  true  that  he  died  many  years  before  the  winding-up 
order,  but,  under  sect.  75  of  the  Act,  the  liability  of  any  person 
liable  to  contribute  to  the  assets  of  a  company  is  to  be  deemed  to 
create  a  debt  of  the  nature  of  a  specialty,  accruing  due  from  such 
person  at  the  time  when  his  liability  commenced,  and  this  must 
be  considered  to  apply  to  a  person  deemed  a  contributory,  under 
sect.  200,  of  an  unregistered  company.  The  testator's  liability, 
therefore,  accrued  when  he  took  the  shares  and  executed  the  deed 
of  settlement.  In  Mc  parte  CanweU  (1)  it  was  held  that  in  the 
case  of  a  winding-up  under  the  Companies  Act,  1862,  a  call  was  a 
debt  due  at  the  time  when  the  contributory  executed  the  deed  of 

(1)  33  L.  J.  (Bank.)  2G. 
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settlement^  if  it  was  executed  prior  to  the  Act  of  ISGl,  and  in       M.  B. 
Williams  y.  Harding  (1),  which  was  an  appeal  from  the  decision  cf        lS6r 
In  re  Williams,  a  case  decided  at  the  same  time  as  In  re  Can-    tubquIkd 
^  (2),  Lord  Kingsdawn  observed  (3),  ''  The  Companies  Act  has 
lemoYed  all  doubt  about  subsequent  cases  by  expressly  declaring 
tkt  the  call  shall  constitute  a  debt  as  from  the  time  when  the 
liability  was  contracted." 

In  Earner^ s  Devisees'  Case  (4),  where  a  testator,  who  was  a  share- 
holder in  a  joint  stock  company,  gave  his  real  and  personal  estate 
to  his  wife  for  life,  and  afterwards  to  his  daughter,  and  appointed 
them  his  executrixes,  in  which  capacity  they  received  the  divi- 
dends on  his  shares,  the  company  having  been  wound  up  after  the 
death  of  the  iindow,  the  daughter  was  held  to  be  properly  made  a 
»)ntiibQtory  as  devisee.    There,  as  here,  the  shares  had  stood  for  a 
long  time  in  the  testator's  name.    Lord  8t  Leonards  observed 
in  his  judgment  (5),  "  It  may,  undoubtedly,  be  very  hard  to  compel 
devisees,  under  the  circumstances  of  this  case,  to  satisfy  these 
losses,  bat  if  the  testator  s  estate  is  legally  liable,  the  Court  can- 
not do  otherwise  than  give  effect  to  such  liability."    The  deed  of 
settlement  of  this  company  provides  for  the  case  of  the  executor 
of  a  deceased  proprietor,  who  may  either  elect  or  not  elect  to  be- 
come a  proprietor  in  respect  of  his  testator's  shares.     W.  Kirby 
had  given  no  notice  to  make  himself  a  proprietor,  and  though  he 
received  the  dividends,  yet  they  were  paid  to  him,  and  he  gave 
tBoeipts  for  them,  as  distinguished  from  his  own  shares,  not  in  his 
individual  character,  but  as  executor. 

It  is  not  necessary,  in  order  to  recover  against  the  devisees,  to 
place  them  on  the  list  of  contributories.  By  the  76th  section  the 
devisees  of  a  deceased  person  liable  to  be  made  a  contributory  are 
ioade  liable,  and  sect.  99  declares  that  it  is  not  necessary  where 
the  personal  representative  of  a  deceased  contributory  is  placed  on 
the  list  to  add  the  heirs  and  devisees  of  such  contributory :  then, 
^er  sect.  105,  the  real  and  personal  estate  of  such  contributory 
may  be  administered.  This  is  a  liability  contracted  by  the  testator 
in  his  lifetime,  therefore,  under  3  &  4  Will.  4,  c.  104,  his  real  estate 

(1)  Law  Rep.  1  H.  L.  9.  (3)  Law  Rep.  1  H.  L.  29. 

(2)  33  L.  J.  (Bank.)  26.  (4)  2  D.  M.  &  G.  360. 

(5)  2  D.  M.  &  G.  371. 
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H.  B.  is  chargeable  with  the  amount.    The  Plaintiff  is  a  creditor,  and 

1867  is,  therefore,  entitled  to  a  decree  in  the  same  way  as  any  other 

TuBQUAXD  creditor. 


V, 


Mr.  Bdberts^  for  the  Defendants  W.  Kirly  and  his  wife : — 

There  is  no  doubt  as  to  the  liability  of  the  executor,  but  I  con- 
tend that  no  liability  attaches  to  the  devisees  or  the  annuitants 
under  the  will.     Where  a  shareholder  has  given  landed  property 
to  devisees,  who  have  enjoyed  it  for  many  years,  they  cannot  be 
made  liable  for  losses  sustained  by  the  company  after  the  testator's 
death,  simply  because  the  executor  has  allowed  the  shares  to 
remain  in  the  testator's  name.     By  sect.  13  of  7  Geo.  4,  a  46,  no 
execution  can  be  issued  under  a  judgment  against  any  member  of 
a  co-partnership  registered  under  that  Act  after  the  expiration  of 
three  years  from  the  time  when  such  person  ceases  to  be  a  member 
of  t}ie  co-partnership.     In  Barker  v.  Buttress  (1)  the  claims  of 
creditors  against  a  member  of  a  banking  company  established 
under  the  Act  were  held  to  be  barred  by  the  lapse  of  three  years 
after  his  death.     It  may  be  said  that  the  liability  was  kept  alive 
by  the  executor  receiving  the  dividends,  but  this  cannot  affect 
third  parties,  or  render  the  devisees  liable. 

Mr.  Sdwyn^  Q.C.,  and  Mr.  C,  HaH,  for  the  Defendant  Oood- 
lame: — 

The  company,  which  was  a  banking  company,  cannot  acquire 
any  additional  right  against  a  devisee  of  a  deceased  shareholder 
by  reason  of  its  being  wound  up.  It  cannot,  while  continuing  to 
pay  the  dividends  to  the  executor,  be  reserving  a  liability  for  others. 

It  was  the  duty  of  W.  Eirhy,  who  was  beneficially  entitled  to 
the  shares  under  the  testator's  will,  to  have  them  transferred  into 
his  name,  under  the  fourteenth  clause  of  the  deed  of  settlement, 
and  it  was  the  duty  of  the  directors  under  the  eighteenth,  clause  of 
the  same  deed,  if  W,  Kirby  neglected  to  execute  the  deed,  or  to 
dispose  of  the  shares  within  three  months  after  notice  to  do  so,  to 
take  one  of  these  courses, — either  to  cause  the  shares  to  be  trans- 
ferred to  him,  or,  on  his  failing  to  execute  the  deed  of  settlement, 
to  declare  his  shares  forfeited.    If  either  of  these  things  had  been 

(1)  7  Beav.  13i. 
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done,  as  provided  by  the  deed,  the  liability  of  the  devisees  would       M.  B, 
kye  ceased  long  before  the  claims  consequent  on  the  winding  up        i8G7 
of  the  company  had  arisen.    The  official  liquidator  cannot  now    xubquakd 
take  advantage  of  this  neglect  on  the  part  of  the  directors,  nor  is 
he  in  a  better  position  because  the  directors  allowed  the  executor 
to  receive  the  dividends,  which,  as*  he  neglected  to  comply  with 
the  proviidons  of  the  deed,  he  had  no  right  to  receive  at  all.    The 
company  suffered  the  shares  to  remain  as  they  were,  but,  by  so 
doing,  they  could  not  keep  alive  the  liability  of  the  devisees. 

]Ir.  Boffgallay,  Q.C.,  and  Mr.  Archer  Shee,  for  the  Defendants 
Mr.  and  Mrs.  Ward:— 

This  claim  cannot,  after  this  lapse  of  time,  be  enforced  against 
the  devisees,  who  cannot  be  presumed  to  know  that  the  testator 
vas  a  shareholder,  and  that  any  liability  arising  therefrom  would 
ultimately  &11  upon  them.  The  testator  died  seven  years  before 
the  passing  of  the  Companies  Act.  There  is  nothing  in  that  Act 
to  make  it  retrospective,  so  as  to  affect  the  devisees  of  a  share- 
holder in  a  company  who  had  previously  died.  Hamer'a  Deviseei 
Cote  (1)  is  diBtinguishable,  because  there  the  person  made  liable 
was  executrix  as  well  as  devisee,  and  it  was  through  her  laches,  by 
allowing  the  shares  to  remain  in  the  same  position  as  at  the  time 
of  the  testator's  death,  that  the  liability  arose. 

The  deed  of  settlement  of  this  company  must  be  taken  as  a 
Vthole,  and  as  a  contract  between  the  parties,  and  if  its  provisions 
aro  strictly  to  be  enforced  against  the  devisees  of  a  deceased  share- 
holder, they  have  a  right  to  insist  on  the  correlative  obligations  of 
the  directors,  which  have  not  been  fulfilled  by  their  allowing  the 
shares  to  remain  as  they  did.  The  testator  had  a  right  to  con* 
sider  that  his  shares  would  be  so  dealt  with  as,  under  7  Geo.  4, 
c.  46,  to  free  his  real  estate  from  liability  at  the  end  of  three 
years.  It  cannot  be  disputed  that  W.  Kirhy  is  a  contributory, 
)^nt  as  against  the  devisees  we  contend  that  the  bill  should  be 
dismissed. 

Mr.  Kekewich,  in  reply : — 

An  application  has  already  been  made  for  the  sanction  of  the 

(1)  2  D.  M.  &  G.  366. 
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M.B.       Court  to  the  prosecution  of  this  suit  by  the  ofScial  liquidator,  and 
ISGT       an  order  made,  which  is  not  yet  drawn  up.    But  it  is  not  necessary 
TuBQUAKD    ^  obtain  any  special  order  for  that  purpose. 

In  the  analogous  case  of  an  action  brought  by  assignees  in 
bankruptcy,  without  first  obtaining  the  leave  of  the  Court,  it  has 
been  held  that  the  absence  of  such  leave  is  no  bar  to  the  action : 
Lee  V.  Sanffster  (1). 

The  case  of  Barker  v.  Buttress  (2),  does  not  apply,  for  there  an 
administrative  decree  had  been  obtained  by  legatees,  and  certain 
creditors  of  the  bank  came  in  before  the  Master  to  prove  against 
the  estate  of  the  deceased  shareholder.    Here  the  official  liquidator 
represents  the  contributories  as  well  as  the  creditors.     Under  the 
deed  of  settlement  the  heirs  are  clearly  bound  by  the  covenants 
between  the  parties,  and  unless  the  devisees  can  get  rid  of  their 
legal  liability,  which  they  cannot  do,  they  are  bound  to  submit  to 
an  administration  decree,  whatever  may  be  the  equities  of  the 
parties  as  between  themselves. 


April  16.    LoBD  BoMiLLY,  M.B. : — 

This  is  a  suit  by  the  official  liquidator  of  the  Leeds  Banking 
Company^  which  is  in  the  course  of  being  wound  up  under  the 
order  of  the  Court.  The  object  of  it  is  to  make  the  estate  of 
Bobert  Kirby  answerable  to  pay  the  calls  due  on  the  shares  in  the 
company  held  by  him  at  his  death.  The  suit  is  instituted  by  the 
official  liquidator  on  behalf  of  himself  and  all  the  creditors  of 
Bobert  Kirby  deceased,  against  the  executor  and  the  persons  in- 
terested under  his  will  seeking  the  administration  of  his  estate. 

An  objection  was  taken  at  the  hearing  of  the  cause,  that  the  suit 
was  not  properly  instituted  in  accordance  with  the  provisions  of 
the  Act  of  7  Geo.  4,  c.  46,  under  which  the  Leeds  Banking  Com- 
pany was  incorporated,  but  I  overruled  that  objection  at  the  hear- 
ing, and  reserved  my  judgment  on  the  merits  of  the  case  which 
were  argued  before  me. 

The  real  question  to  be  decided  is,  whether  the  estate  of  the 
testator  generally  is  liable  to  pay  the  amount  of  the  calls  on  the 

(1)  2  C.  B.  (N.S.)  1.  (2)  7  Beftv.  134. 
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shares  he  possessed,  a  question  which  is  much  mixed  up  with  the  ^-E. 
question  of  time.  The  only  material  facts  are  these : — [His  Lord-  1867 
ship  then  stated  the  facts  of  the  case.]  Tubquahd 

The  case  against  William  Kirby  is  quite  clear,  and  is  only  the      kibbt. 

ordixmry  case  of  a  shareholder  in  a  joint  stock  company  that  £uls,        

bat  as  regards  the  deyisees  of  Bobert  Kirby  the  case  is  different. 
This  is  unquestionably  a  very  unfortunate  instance  of  the  calamities 
inflicted  by  the  reckless  management  and  consequent  fedlure  of 
these  large  commercial  companies,  for  in  this  case  the  devisees 
had  nothing  to  do  with  the  shares,  and  had  no  interest  in  them,  but 
I  regret  to  say  that  I  do  not  see  any  mode  by  which  I  can  relieye 
the  estate  of  the  testator  from  the  liability  to  pay  these  calls.  He, 
by  taking  the  shares,  made  himself  liable  to  all  the  consequences 
that  might  result  from  a  failure  of  the  company,  and  as  long  as  the 
shares  remain  standing  in  hb  name  in  the  books  of  the  company,  I 
am  of  opinion  that  his  estate  is  liable  to  pay  the  calls. 

The  defence  raised,  and  principally  relied  upon  by  the  De- 
fendants, is  that  the  shares  are,  by  virtue  of  the  contents  of  the 
will  of  Bobert  Kirby,  really  the  property  of  William  Kirby,  the 
beneficial  owner,  and  that  it  was  his  duty  to  cause  them  to  be 
tiansferred  into  his  own  name,  and  that  it  was  the  duty  of  the 
directors  of  the  company  to  cause  the  shares  to  be  transferred, 
either  to  him,  or  to  some  purchaser  thereof^  within  a  reasonable 
time  after  the  death  of  the  testator,  and  that  not  having  done  so 
the  directors  cannot  take  advantage  of  their  own  default  and 
affect  this  property  of  the  testator  in  tlie  hands  of  his  specific 
derisees.    For  this  purpose  the  Defendants  principcdly  rely  on  the 
14th  and  18th  sections  of  the  deed  of  settlement  of  the  company, 
and  nnder  these,  but  particularly  the  latter,  it  is  contended  that 
the  company  had  three  courses  open  to  them,  one  of  which  they 
were  bound  to  adopt.    They  were  empowered,  within  three  months 
after  the  death  of  the  testator,  to  call  upon  the  executor  either  to 
cause  flie  shares  to  be  transferred  into  his  own  name  and  to  execute 
the  deed,  or  to  cause  the  shares  to  be  transferred  into  the  name  of 
some  third  person  who  would  execute  the  deed,  or,  in  de&ult  of  the 
executor  taking  either  of  these  courses,  to  forfeit  the  shares.    But 
Qpon  referring  to  the  clause  in  question,  I  find  nothing  compulsory 
on  the  directors.    They  are  empowered  to  compel  the  executor  to 
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M.  R.       adopt  one  of  these  courseSy  but  they  are  also  at  liberty  to  dispense 

1867       with  80  compelling  him,  and  I  am  unable  to  draw  any  line  at  which 

fr^^j^jfjy    time  should  operate  so  as  to  bar  the  claim  of  the  company.    It  is 

^'         clear  that  the  Statute  of  Limitaiuma  has  nothing  to  do  with  the 

- —        case ;  for  the  debt  did  not  arise  till  the  call  was  made.    It  is  true 

that  the  debt  did  not  exist  when  the  testator  died,  but  in  that  respect 

it  does  not  differ  from  the  cases  where  a  testator  has  in  his  lifetime 

become  surety  for  the  due  performance  of  a  covenant  which  is 

broken  many  years  after  Mb  death,  or  ^heie,  as  in  the  case  of 

EnaichbuU  y.  Feamhead  (i),  executors  of  a  deceased  trustee  are 

held  chargeable,  long  after  his  death,  with  the  loss  occasioned  by  a 

breach  of  trust  committed  by  him ;  and  I  cannot,  on  the  clauses  of 

the  deed,  hold  that  the  liability  of  the  testator's  estate  ceased 

three  months  after  his  death,  nor  can  I  draw  the  line  at  the  end 

of  any  subsequent  month  until  the  transfer  has  taken  place  in  the 

books  of  the  company. 

As  between  the  persons  interested  under  the  testator's  will  the 
property  of  William  Kirby  is  primarily  liable,  but  as  regards  the 
company,  I  am  of  opinion  that  all  the  property  of  the  testator 
not  in  the,  .hands  of  a  purchaser  for  ralue  before  the  date  of  the 
winding-up  order,  is  liable  to  make  good  the  amount  due  on  the 
calls. 

I  must  make  the  usual  administration  decree,  but  there  will  be 
no  claim  against  the  Defendants,  other  than  W.  Kirhy,  except  iu 

respect  of  the  property  derived  from  the  testator. 

• 

Solicitors  for  the  Plaintiff:  Messrs.  Freshfidds  dt  Newman. 

Solicitors  for  the  Defendants:  Mr.  F.  Hatbm;  Messrs.  Tarr, 
Janeway,  &  Toffart,  agents  for  Mr.  T.  Simpson,  Leeds^  and  for 
Messrs.  Pearson  &  Hawdon,  Sdby. 

(1)  3  My.  &  Cr.  122. 
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JWM  3. 


In  re  BLAEELY  ORDNANCE  COMPANY.  M.  B. 

NEEDHAM'S  CASE, 

Companif — Winding'^p — Ccntribuhry — FotfeUure  tf  8hare9 — Unpaid  Calh 

— Freieni  and  past  Members, 

The  articles  of  association  of  a  company  provided  that  the  forfeiture  of  a 
share  ahoold  inTolye  the  extinction  of  all  interest  in,  and  all  claims  against, 
the  company  in  respect  of  the  shares ;  but  that  any  member  whose  shares 
had  heen  forfeited  should  be  liable  to  pay  to  the  company  all  calls  owing  on 
sDch  shares  at  the  time  of  such  forfetture : — 

Sdd,  that  the  former  owner  of  forfeited  shares  could  not  be  placed  on  the 
list  of  oontribatories  as  a  present  member,  in  respect  of  the  calls  owing  on 
bis  ahares  at  the  time  of  forfeiture. 

No  penron  can  be  settled  on  the  list  of  oontributori^  as  a  past  member 
until  it  has  been  actually  ascertained  that  the  present  members  are  unable  to 
aatiafy  the  contributions  required  to  be  made  by  them. 

Mb.  NEEDHAM  was  the  holder  of  100  shares  in  the  Blakdy 
Ordnance  Company,  JAmUed.  These  shares  were  sold  by  him  in 
July,  1865,  bnt  no  transfer  thereof  was  ever  registered,  and  in 
November  following  they  were  forfeited  for  non-payment  of  calls. 
Within  a  year  after  the  forfeiture  the  company  was  ordered  to  be 
wound  np. 

The  material  parts  of  the  articles  of  association  are  the  fol- 
lowing : — 

*^  48.  Alter  one  month's  non-payment  of  any  call  in  respect  of 
any  share,  the  board  may  declare  the  share  forfeited  for  the  benefit 
of  the  company. 

"  50.  The  forfeiture  of  any  share  shall  inyolye  the  extinction  at 
the  time  of  the  forfeiture  of  all  interest  in,  and  all  claims  and 
demands  against  the  company  in  respect  of  the  share,  and  all 
<>tliei  rights  incident  to  the  share ;  but  any  member  whose  shares 
have  been  forfeited  shall,  notwithstanding,  be  liable  to  pay  to  the 
company  all  calls  owing  on  such  shares  at  the  time  of  such  for- 
feiture. 

*"  51.  Forfeited  shares  may  be  sold,  or  absolutely  extinguished, 

^  the  board,  as  they  shall  deem  most  adyantageous  to  the  com- 
pany." 
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ML  B.  It  did  not  appear  that  any  resolution  was  ever  passed  by  the 

1867        boardy  either  for  the  sale  or  for  the  extinction  of  the  forfeited 

Nji^^Im's    shares, 
^j^  The  official  liquidator  now  sought  to  place  Mr.  Needham  on  the 

list  of  contributories  in  respect  of  the  calls  for  the  non-payment  of 
which  the  shares  were  forfeited ;  or,  if  this  could  not  be  done,  as  a 
past  member  of  the  company ;  and  he  deposed,  that,  having  regard 
to  the  debts  and  liabilities  of  the  company,  and  the  assets  available 
to  meet  and  discharge  the  same,  and  also  having  regard  to  the  pro- 
bability of  the  persons  registered  as  the  existing  holders  of  shares 
in  the  company  being  wholly  unable  to  meet  the  calls  which  would 
be  made  upon  them,  it  would,  in  his  judgment^  become  essentially 
necessary  to  settle  the  list  of  contributories  as  regards  past  holders 
of  shares,  under  the  38th  section  of  the  Companies  Adj  1862. 

Mr.  BoffffoHay,  Q.C.,  and  Mr.  J.  Napier  Siggins^  in  support  of 
the  application : — 

First :  Forfeiture  does  not  deprive  the  company  of  the  right  to 
insist  on  payment  of  calls  owing  at  the  time  of  forfeiture.  In  this 
respect  the  case  is  distinguishable  from  Knighfs  Case  (1),  where 
the  articles  of  association  contained  no  provision  such  as  is  found 
here.  In  respect  of  these  calls,  Mr.  Needham  is  liable  to  contribute 
to  the  assets  of  the  company ;  he  fiEtlls,  therefore,  within  the  defini- 
tion of  a  contributory  (sect.  74),  and  ought  to  be  placed  on  the 
list  of  contributories  as  a  present  member. 

Secondly:  The  forfeiture  having  taken  place  witliin  twelve 
months  prior  to  the  commencement  of  the  winding-up,  Mr.  Need- 
ham is  liable  to  be  placed  on  the  list  as  a  past  member. 

The  Masteb  of  the  Bolis  : — It  is  quite  clear  that  Mr.  Needham 
is  not  a  contributory  in  respect  of  the  calls  owing  on  his  shares  at 
the  time  of  forfeiture. 

Mr.  Jessel,  Q.G.,  and  Mr.  Martineau,  for  Mr.  Needham  : — 

First :  The  Act  does  not  provide  for  any  person  being  made  a 
contributory  in  respect  of  forfeited  shares.  Forfeiture  extinguishes 
the  shares,  and  after  forfeiture  no  further  demand  can  be  made  in 

(1)  Law  Eep.  2  Ch.  321. 
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respect  of  them.     The  only  clause  in  the  Act  which  reaches  the       H  B. 
case  is  the  4th  daiise  of  sect  38,  which  provides  that  no  contribu-        1867 
tion  shall  be  required  from  any  member  exceeding  the  amount,  if  nkmam'b 
any,  unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a       ^jf^ 
present  or  past  member.    Here  the  word  **  unpaid  **  implies  that 
payment  might  be  called  for. 

Secondly :  Eren  if  Mr.  Needham  is  liable  as  a  past  member,  he 
cannot  be  placed  on  the  list  at  present ;  he  is  not  liable  until  all 
the  present  members  are  exhausted  (sect.  38,  clause  3 ;  sect.  74).  If 
the  list  of  contributories  be  settled  so  as  tp  include  past  members, 
great  expense  may  be  incurred  for  no  purpose,  as  the  past  members 
may  never  be  liable.    Questions  of  very  great  difficulty  will  arise 
when  the  list  of  contributories  as  past  members  comes  to  be  settled. 
Thus,  suppose  all  the  present  members  satisfy  their  contributions 
eioept  one,  may  a  past  member  pay  the  contributions  of  that  one, 
or  will  the  creditors  be  allowed  to  go  against  the  past  members  ? 
Again,  suppose  there  have  been  eight  or  nine  transfers  in  the 
coarse  of  the  year  prior  to  the  commencement  of  the  winding-up, 
what  is  the  liability  of  the  several  transferees  ?    The  expense  of 
settling  all  these  questions  may  give  rise  to  an  amount  of  costs 
which  may  ultimately  render  it  necessary  to  have  recourse  to  the 
past  members,  whereas  if  the  list  of  present  members  had  been 
settled  in  the  first  instance,  and  calls  made  on  them  only,  it  is  pos- 
sible that  all  the  debts  of  the  company  and  the  costs  of  the  winding- 
up  might  be  paid  without  having  recourse  to  the  past  members. 

Mr.  BaggaRay^  in  reply,  referred  to  sect  98,  as  shewing  that  a 
complete  list  of  contributories  was  to  be  settled  at  once,  and  stated 
that  this  was  a  representative  case,  and  ought  to  be  decided  on  its 
inerits,  and  not  on  any  point  of  form. 

Lord  Bomilly,  M.E. : — 

I  am  of  opinion  that  the  time  for  determining  this  question 
is  only  when  it  has  been  ascertained  that  the  list  of  contribu- 
tories, as  it  is  usually  called,  has  failed  in  doing  that  which  it 
is  required  to  do.  Tou  can  always  say  that  every  one  on  that  list 
will  not  pay  in  full  the  call  made  upon  him ;  but  they  may  pay 
enough  to  satisfy  all  the  debts  of  the  concern,  and  if  they  do 

ToL.  IV.  h  2 
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M.  B.       that|  a  past  member  cannot  be  called  upon  at  alL    Settling  the 
1867        list  of  past  oontributories  raises  questions  of  considerable  nicety  and 
Nbedham's    difficulty,  and  may  also  give  rise  to  a  great  deal  of  expense.    In 
^^''       these  cases  I  haye  quite  enough  to  do  now  in  settling  the  list  of 
oontributories  before  a  call  is  made,  and  before  a  division  of  the 
assets ;  and  by  acceding  to  the  present  proposition  I  should  make 
it  still  more  difficult.    A  call  is  now  never  made  until  the  list  of 
oontributories  is  settled,  and  the  argument  is,  that  the  list  of  con- 
tributories  means  past  as  well  as  present  oontributories ;  but  why 
should  I  delay  to  make  a  call  till  the  list  of  past  oontributories 
is  settled  ?    The  list  of  present   oontributories  is  all  that  you 
require  for  the  purpose  of  making  a  calL    I  do  not  think,  there- 
fore, that  the  objection  that  Mr.  Jessd  has  taken,  that  this  is  not 
the  right  time  for  determining  this  question,  is  a  mere  technical 
objection.    It  appeass  to  me  to  involve  substance  in  it»  and  it  also 
appears  to  me  very  desirable  that  you  should  not  proceed  any 
further  until  you  have  ascertained  what  the  present  oontributories 
can  do ;  and,  therefore,  I  shall  dispose  of  this  application  by  saying 
that  the  time  has  not  arrived  for  determining  this  question. 

Solicitors  for  the  Official  Liquidator:   Messrs.  Lewis,  MwmSy 
Nunn,  &  Longden. 
Solicitors  for  Mr.  Needham :  Messrs.  Cunliffe  db  Beaufnont. 


M.  R.         In  re  GENERAL  EXCHANGE  BANK. 

J5^  Winding-up— Cods  of  Petition  and  Order^Order  for  Payment  to  Petitioner 

May  8.  while  a  Debtor  to  the  Company  for  CalU. 

Where  a  winding-up  order  has  been  made  on  the  Petition  of  a  sharebolcler 
who  is  afterwards  made  a  oontributory,  he  is  entitled  to  the  costs  of  tbe 
Petition  and  order,  though  a  debtor  to  the  company  in  respect  of  calls,  with- 
out having  the  amount  of  such  calls  set  off  against  the  costs. 

X  HIS  lYas  an  application  by  a  person  who  had  petitioned  for  and 
obtained  a  winding-up  order,  which  was  made  on  the  30th  of  July, 
1866,  that  the  o£Scial  liquidator  might  be  ordered  to  pay  him  liis 
costs  of  the  Petition  and  order,  which  had  by  the  order  been 
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directed  to  be  taxed  and  paid«    The  applicant  had  been  made  a       u,  B. 
oontributory,  and  was  a  debtor  to  the  company  in  respect  of  calls.  1867 


Til  re 

Hr.  BaggaUay^  Q.C.9  and  Mr.  Graham  Hastings,  in  support  of  the     OimERAL 

.•  EXCHAVOB 

motion.  B^^jot^ 

Hr.  Lindley,  for  the  o£Scial  liquidator : — 

While  the  applicant  is  a  debtor  to  the  company  in  respect  of 
calls,  he  is  not  entitled  to  receire  the  costs,  though  they  were 
directed  to  be  paid  by  the  order,  but  the  amount  of  the  calls 
dne  from  him  ought  to  be  set  off  against  the  costs.  In  CatteB  y. 
Simons  (1),  Lord  Langdale  held  that  one  set  of  costs  ordered  to  be 
paid  to  a  Defendant  under  one  order  should  be  set  off  against  an- 
other set  of  costs  dne  from  the  same  Defendant  under  another 
order,  and  that  he  could  not  enforce  the  one  without  paying  the 
other. 

lOM)  fiOHILLY,  M.E. : — 

I  look  at  the  costs  of  a  winding-up  order  as  distinguished  from 
others.  It  is  an  order  for  the  benefit  of  everybody  concerned,  and 
jon  are  all  proceeding  under  it.  The  CSourt,  when  the  order 
is  made,  knows  nothing  about  the  proceedings  which  will  take 
place  under  it^  or  who  will  be  debtors  or  creditors.  If  it  were 
merely  to  say  that  no  contributory  should  have  the  costs  of  a 
winding-up  order  until  the  list  of  contributories  was  made  out, 
^d  it  were  ascertained  whether  calls  were  due  from  him,  and 
then  set  off  the  one  against  the  other,  the  result,  practically, 
would  be  that  you  woidd  make  it  di£Scult  for  a  contributory  to 
come  to  the  Court  at  aU  for  a  winding-up  order.  This  money  is, 
ill  &ct,  paid  to  the  solicitor.  It  is  not  alleged  here  that  the  con- 
tributory is  in  insolvent  circumstances,  or  unable  to  pay.  I  am 
not  gore  that  I  should  regard  it  if  he  were.  I  think  the  costs  of  a 
winding-up  order  which  the  Court  directs  to  be  made,  should  be 
paid  in  the  first  instance.  I  look  upon  these  costs  in  a  different 
point  of  view  from  what  I  should  do  if  they  were  costs  incurred 
for  the  exclusive  benefit  of  a  single  person  who  was  a  contributory 
of  the  company,  and  who  might  be  liable  to  pay  calls,  in  which 

(1)  6  Beay.  304. 
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case  a  balance  order  would  be  made  against  him.  I  am,  there- 
fore, of  opinion  that  the  costs  of  the  Petition,  the  hearing  in 
Court,  and  the  winding-up  order,  with  the  costs  of  the  present 
application,  ought  to  be  paid  without  a  set-off. 

Solicitors  for  the  Applicant :  Messrs.  Deane  &  ChvUbb, 
Solicitors  for  the  Official  Liquidator :  Messrs.  Lawrancey  Plews, 
&  Boyer. 


M.K. 

1867 

March  14, 
15,  20. 
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HODGES  V.  GRANT. . 

WiU — Demonstrative  Legacy — Gift  to  Children  and  Issue  (f  deceased  Children 
equally  to  be  divided  between  such  Children  and  Issue — Tenancy  in  Common, 

A  testatrix  appointed  her  real  and  personal  estate  to  trustees  upon  tmst  to 
sell  part  thereof,  and  hold  the  proceeds  and  all  the  tmst  moneys  and  per- 
sonal estate  upon  trust  to  pay  the  legacies  thereinafter  given,  and  after  pay- 
ment thereof,  to  pay  an  annuity  to  P.  for  life,  unless  he  should  become  en- 
titled to  the  legacy  thereinafter  mentioned,  and,  subject  thereto,  in  trust  for 
ff,  for  life ;  and  after  her  death,  in  trust  to  sell  the  estates  not  already  sold, 
and  out  of  the  proceeds  to  pay  to  P.,  his  executors,  administrators,  and 
assigns,  the  sum  of  £20,000  in  lieu  of  the  annuity,  and  hold  the  residue  in 
trust  for  all  the  children  of  G,  who  should  be  then  living,  and  the  issue  of 
such  of  the  children  of  G.  as  should  be  then  dead  leaving  issue,  equally  to  be 
divided  between  such  children  and  issue,  but  so  that  the  issue  of  audi 
children  should  take  only  such  share  as  their  respective  parents,  if  living, 
would  have  been  entitled  to. 

P.  died  in  the  lifetime  of  i7.,  and  on  the  death  of  H.  the  real  estate 
remaining  unsold  was  insufficient  to  raise  the  sum  of  £20,000 : — 

Mdd^  that  the  sum  of  £20,000  was  a  demonstrative  l^acy,  and  payable  out 
of  the  general  estate  to  P/s  representative : 

ffeldf  also,  that  the  issue  of  deceased  children  of  (7.  took  shares  in  the 
residue  as  tenants  in  common,  and  not  as  joint  tenants. 

The  case  of  Fream  v.  Bowling  (1),  as  varied  on  appeal,  oommented  on. 

Maria  POWELL,  the  wife  of  Peler  PoweU,  the  testatrix  in 
the  cause,  had  a  power  of  appointment  by  will  over  an  estate  at 
Over,  the  proceeds  of  the  sale  of  an  estate  at  DUchfordy  an  estate 
at  Warwick^  and  an  estate  at  Lyme  Beffis,  and  also  over  certain 
personal  estate. 

By  a  will  made  in  1815,  in  execution  of  the  power^  the  testatrix 


(1)  20  Beav.  624. 
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<lirected  and  appointed  that  the  estate  at  Over  (sabject  to  a  life       M.  B. 
interest  therein),  and  the  moneys  to  arise  from  the  estate  at  DttcJh       1867 
/cri,  and  the  rents  till  sale,  and  all  other  the  freehold  estates  and     hodqes 
trust  moneys  over  which  she  had  disposing  power,  should  be  con-      qb^t. 

rejed  and  assigned  so  as  to  be  vested  in  the  trustees  of  the  will       

upon  trust  to  sell  her  estate  and  houses  at  Wanoich  (with  cer- 
tain exceptions)  "  and  as  to  the  money  to  arise  from  the  sale,  and 
all  other  the  said  trust  moneys,  personal  estate^  and  effects,  in  trust 
to  pay  the  costs  of  conveying  the  said  estates,  the  legacies  here- 
inafter by  me  directed  and  appointed,  given  and  bequeathed,  and 
after  payment  thereof  upon  trust  that  the  trustees  shall  invest  tbe 
amount'*  as  therein  mentioned.    And  as  to  all  the  said  trust 
ffioneysy  personal  estate,  and  the  stocks  on  which  the  same  should 
be  myested,  and  also  as  to  all  the  estates  before  appointed  and 
Dot  thereinbefore  directed  to  be  sold,  upon  trust  (among  other 
things)  as  follows :  '^  to  pay  to  my  husband^  Peter  Powell,  an  annuity 
of  £200  during  his  life,  unless  he  shall  become  entitled  to  the  sum  of 
£20,000,  hereinafter  directed  to  be  paid  to  him  in  the  event  herein- 
after mentioned,  in  which  event  I  direct  that  the  annuity  shall  be 
no  longer  payable  to  him ;"  and  also  upon  trust  to  pay  certain  other 
annuities,  and,  subject  thereto,  upon  trust  to  pay  the  income  to 
Eenrietta  Cartwright  (the  daughter  of  the  testatrix)  for  life,  and 
after  her  dc^th,  upon  certain  trusts  for  the  benefit  of  her  children, 
and  in  default  of  such  children,  then  upon  the  following  trust : — 

"^  That  the  trustees  shall  sell  all  the  freehold  and  copyhold  estates 
hereinbefore  directed  and  appointed  (and  which  shall  not  have 
been  already  sold  under  ihe  trusts  of  this  my  will),  and  shall,  out 
of  the  moneys  to  arise  by  the  sale  thereof,  pay  to  my  husband, 
^der  PiyweUy  his  executors,  administrators,  or  assigns,  the  sum  of 
£20,000,  in  lieu  of  the  said  annuity  of  £200  hereinbefore  directed 
to  be  paid  to  him  as  aforesaid. 

'*  And  as  to  the  residue  of  the  money  to  arise  by  such  sale  or 
sales  as  aforesaid,  and  also  as  to  all  other  the  trust  moneys  herein- 
before mentioned,  which  shall  remain  undisposed  of  for  the  pur- 
poses of  my  will,  upon  trust  to  make  over  the  same  unto  and 
among  all  the  children  of  Jamez  Grant  who  shall  be  then  living, 
and  the  issue  of  such  of  the  children  of  the  said  James  OratU  as 
shall  be  then,  dead,  having  left  issue  living  at  the  time  of  their 
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M.  B.       respective  deaths^  equfdly  to  be  divided  between  such  children  and 
1867       issue,  share  and  share  alike,  but  so  that  the  issue  of  such  children 
BoDQB     respectively  shall  take  only  such  share  as  their  respective  parents 
wouldy  if  living,  have  been  entitled  to." 


V. 

Obaht. 


The  testatrix  died  in  1819.  Pe^PofoeS  died  intestate  in  1860, 
leaving  Henrietta  Cartwright  surviving,  who  died  in  1865  without 
having  had  any  children,  and  at  her  death  the  estates  at  Over  and 
Lyme  Begie  were  the  only  estates  subject  to  the  will  of  the  testa- 
trix which  remained  unsold. 

The  suit  was  instituted  by  the  trustees  of  the  will  to  have  the 
rights  of  the  persons  interested  under  it  declared,  and  one  of  the 
questions  before  the  Court  was,  whether  the  legacy  of  £20,000 
given  to  Peter  Powell  was  now  raiseable,  and,  if  so,  whether  it  was 
a  demonstrative  legacy,  payable  out  of  the  testatrix's  general 
estate,  or  whether  it  was  payable  out  of  the  particular  estates  at 
Over  and  Lyme  Regie  which  remained  unsold. 

Oeorge  Cartwright,  one  of  the  Defendants,  as  the  representative 
of  Peter  Powell,  claimed  to  be  entitled  to  the  legacy  as  a  demon- 
strative legacy,  the  real  estates  remaining  unsold  being  insufficient 
to  produce  it. 

There  was  a  further  question,  on  the  construction  of  the  gift  of 
the  residue  to  the  children  of  James  Grant,  and  their  issue,  whether 
the  issue  of  deceased  children  were  entitled  to  take  as  tenants  in 
common  or  as  joint  tenants. 

Janet  Oakley,  one  of  the  daughters  of  James  Qrant,  died  in  1840, 
leaving  three  children,  two  of  whom,  Mary  Oakley  and  Oeorge 
Oakley,  survived  their  mother  and  predeceased  Henrietta  Cartwright : 
the  third,  Jessie  Rogers,  was  still  living.  Oeorge  Daniel  Oakley, 
the  representative  of  Mary  and  Oeorge  Oakley,  contended  that  they 
were  entitled  to  participate  in  the  residue.  Jessie  Rogers  claimed 
to  be  entitied  to  the  whole  of  her  deceased  mother's  share. 

Mr.  K  F.  Smith,  Q.G.,  and  Mr.  Davey,  for  the  Plainti£&. 

Mr.  Southgate,  Q.C.,  and  Mr.  F.  H.  CoU,  for  some  of  the  residuary 
legatees : — 

The  legacy  of  £20,000  to  Pder  Powell  is  not  raiseable  at  all,  in 
oonsequence  of  his  death  in  the  daughtei^s  lifetime :  ShutUeworfk 


V. 

Gbabt. 
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Y.  Greaves  (1).    If  it  is  laiseable,  it  is  only  payable  out  of  the       H  B. 
estates  remaiiiiiig  unsold  at  the  death  of  HenrteUa  Carticright,  ^     ise? 
namely,  the  Or^r  and  XymeiZa^  estates.    The  general  trust  to  pay      hqdow 
"the  legacies"  thereinafter  given,  does  not  apply  to  the  £20,000, 
vUch  is  not  described  as  a  legacy,  and  was  only  payable  on  a 
fatoie  event.    A  general  trust  for  payment  of  legacies  may  be  cut 
down  by  subsequent  words.    In  li'eam  v.  Bawling  (2),  where  there 
was  a  trust  in  a  will  for  sale  of  certain  real  estate,  and  out  of  the 
money  to  arise  therefrom  in  the  first  place  to  pay  certain  legacies, 
and  then  to  apply  the  residue  as  in  the  will  directed,  your  Lord- 
ship held  that  the  legacies  were  payable  solely  out  of  the  real 
estate,  but  the  decree  was  varied  on  appeal  by  the  Lords  Justices. 
In  Gordon  v..  Duff  (3),  which  was  affirmed  on  appeal  (4),  a  be- 
hest of  £2,000  long  annuities,  described  as  standing  in  the  name 
of  a  t^tatrix  who  had  only  £300  of  that  stock,  was  held  to  be 
specific,  and  not  demonstrative.     In  Spunvay  v.  Olynn  (5),  which 
was  a  very  similar  case  to  this,  a  devise  of  a  particular  estate  upon 
trust  to  raise  and  pay  a  sum  to  A.  was  held  to  be  an  exclusive 
charge,  and  not  exonerated  by  a  subsequent  direction  for  the  ap- 
plication of  the  personal  estate  to  the  debts  and  legacies  in  exone- 
ration of  the  real  estate  before  charged.    In  Oittine  v.  Steele  (6\ 
the  general  personal  estate  of  a  testator  was  exempted  from  the. 
payment  of  a  particular  legacy  which  was  charged  by  the  will  on 
all  the  freehold  and  leasehold  estate.    Jones  v.  Bruee  (7),  and 
Boberts  v.  Bdberts  (8),  were  similar  decisions. 

The  result  is  that  this  legacy,  if  raiseable  at  all,  is  only  payable 
if  and  when  the  particular  estates  on  which  it  is  charged  become 
saleable,  and  can  only  be  raised  out  of  the  proceeds  of  those  estates. 
If  the  purchase-money  should  prove  insufficient,  the  legacy  must 
abate. 

Mr.  Selwifn,  Q.C.,  and  Mr.  Datm^y,  for  Jessie  Bogers : — 

Under  the  residuary  gift  in  the  will  to  the  children  of  James 
Orant  and  the  issue  of  deceased  children,  we  contend  that  the 

(1)  4  My.  &  Cr.  35.  (5)  9  Ves.  483. 

(2)  20  Beav.  624.  (6)  1  Sw.  24. 

(3)  28  BeaF.  519.  (7)  11  Sim.  221. 

(4)  3  D.  F.  &  J.  662.  (8)  13  Sim.  336. 
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H.  B.      children  only  take  as  tenants  in  common,  and  the  issue  of  deceased 
18S7     .  children  as  joint  tenants. 
Hqdoib         1^  Bridge  y.  Yates  (1),  where  the  residue  was  to  be  equally 
eiuHT      divided  among  all  the  testator^s  children  who  should  be  then  living, 
— *        and  the  issue  of  such  of  them  as  should  be  dead,  such  issue  taking 
only  the  deceased  parent's  share,  it  was  held  that,  as  the  testator 
spoke  of  no  division  among  the  issue  themselves,  the  children  of  a 
deceased  child  took  their  deceased  parent's  share  as  joint  tenants. 
So  in  Penny  v.  Clarke  (2),  where  the  trust  after  the  death  of  the 
tenant  for  life  was  ^  for  all  the  children  who  shall  be  living  at  her 
decease,  and  the  issue  of  such  of  them  as  shall  be  then  dead,  leaving 
issue,  as  tenants  in  common ;  but  the  issue,  if  more  than  one,  of 
any  deceased  child  to  take  as  a  class,  as  if  by  representation,  and 
not  as  individuals ;"  in  that  case  it  was  held  that  the  issue  of  de- 
ceased children  took,  inter  se,  as  joint  tenants.     In  Leak  v.  Mac- 
dowaU  (3),  under  a  gift  to  the  testator's  nephews  and  nieces,  or  to 
such  of  them  as  should  be  living  at  his  death,  but  if  any  should  be 
then  dead,  their  offspring  were  to  be  considered  to  stand  in  the 
place  of  their  parents,  and  to  take  the  same  benefits,  it  was  held 
that,  though  the  nephews  and  nieces  took  as  tenants  in  common, 
their  offspring  took  as  joint  tenants. 

.    In  doe  V.  Biffg  (4)  the  tenancy  in  common  was  held  to  be  con- 
fined to  the  original  takers,  and  not  to  extend  to  the  issue. 

On  the  question  of  the  legacy  to  Peter  Powell,  we  support  the 
contention  that  it  is  not  raiseable,  or,  if  raiseable  at  all,  that  it  is 
a  charge  on  the  particular  estates. 

Mr.  BaggaUay^  Q.C.,  and  Mr.  E.  B.  Turner^  for  Oeorge  Danld 
Oakley,  the  representative  of  the  deceased  children  of  Janei 
Oakley : — 

The  issue  of  deceased  children  of  James  Grant  took  as  tenants  in 
common. 

[The  Master  op  the  Eollsi—You  cannot  get  over  the  words 
^  equally  to  be  divided  between  such  children  and  issue,  share  and 
share  alike,"  for  the  words  apply  to  the  issue  as  much  as  to  the 
children.] 

(1)  12  Sim.  645.  (3)  32  Beav.  28. 

(2)  1 D.  F.  &  J.  425.  (4)  1  N.  R.  636. 


WLIV.] 


EQUITT  GASES. 


145 


On  the  other  questioDy  the  representatiye  of  Peter  FcweU  cannot 
take  the  legacy  in  addition  to  the  annuity  which  he  enjoyed  daring 
his  life.  The  direction  to  pay  to  him,  ''  his  ezecutorSy  adminis- 
tiatorsy  and  assigns/'  merely  denotes  an  intention  that  the  legacy 
was  to  be  given  absolutely.  The  case  of  Fream  y.  Bowling  (1)  is 
not  reported  on  appeal,  but  it  would  appear  from  a  note  of  the  case 
that  your  Lordship's  decision  on  that  part  of  the  will  on  which  the 
case  is  reported  was  not  overruled  (2). 


M..R. 
1867 


(1)  20  Beay.  624. 

(2)  A  note  of  the  judgments  of  the 
Lords  Justices  in  the  case  of  Fream  v. 
JhwUng^  by  Mr.  (Jadman  Jones^  was 
banded  to  the  Master  of  the  Rolls  by 
Mr.  E.  R.  Turner,  The  following  are 
their  Lordships'  judgments,  delivered 
CD  the  22nd  of  December,  1855,  as  re- 
ported by  Mr.  Cadman  Jone$ — 

6is  J.  L.  Khioht  Bruce,  LJ'.  : — 

Ihere  are  some  particular  passages  in 
this  will  which  seem,  considered  sepa- 
rately, to  be  fJELvonrable  to  the  Plaintiff's 
contention ;  but,  on  the  whole  will,  an 
intention  is,  in  my  judgment,  discoyer- 
^ble,  that  all  the  personal,  as  well  as 
the  real,  estate  of  the  testator  should 
he  subjected,  in  some  order  or  course,  to 
the  payment  of  his  legacies. 

Sis  G.  J.  TuBNEB,  L.J. : — 

K  this  case  had  turned  on  the  autho- 
rities, I  should  have  wished  to  take 
lime  to  consider  them.  But  each  will 
mast  be  judged  of  by  itself,  and  in  the 
1  resent  case  I  think  that  the  construc- 
tiun  of  this  particular  will  makes  the 
consideration  of  the  authorities  unne- 
cessary. The  testator  deals  with  three 
fuLds — ^uninvested  personal  estate,  in- 
Tested  personal  estate,  and  moneys 
arising  from  the  sale  of  real  estate.  He 
diKcta  his  debts  to  be  paid  *Mn  the 
first  place  **  out  of  the  uninvested  per- 
sonalty. Now,  he  must  have  known 
that  all  his  personalty  was  subject  to 
his  debtB,  and  could  not  be  exempted 
from  its  liability  to  them.    I  think. 


therefore,  that  by  the  words  "  in  the 
first  place,"  he  must  have  intended  to 
make  the  uninvested  personal  estate  the 
primary  fund  for  payment  of  them.  He 
assumes  that  there  will  be  a  surplus  of 
uninvested  personal  estate  after  pay- 
ment of  debts.  This  he  directs  to  be 
invested,  and  then  the  wife  is  to  receive 
the  income  of  everything  for  her  life. 
On  the  decease  of  his  wife,  he  directs 
the  trustees  to  sell  his  real  estate,  and 
put  of  the  proceeds,  *'  in  the  first  place,** 
to  pay  certain  legacies.  The  woi-ds 
**in  the  first  place,"  must,  I  think, 
receive  the  same  construction  in  this 
part  of  the  will  as  in  the  former,  and  be 
taken  to  mean  "  as  the  primary  fund.** 
He  then  proceeds  on  the  assumption 
that  there  will  be  a  surplus  of  the 
proceeds  of  sale.  It  turns  out  that 
there  is  no  surplus,  but  a  deficiency. 
Was  it,  then,  his  intention  that,  in  the 
case  of  a  deficiency,  the  legatees  should 
lose  their  legacies?  I  think  not;  for 
in  the  clause  defining  what  the  resi- 
duary legatees  are  to  take,  he  describes 
it  as  "  the  rest,  residue,  and  remainder 
of  the  produce  of  his  said  real  and  per- 
sonal estate."  I  think  that  if  legacies 
had  been  given  out  of  personal  estate, 
and  then  a  residuary  clause  in  terms 
similar  to  these  had  followed,  the  lega- 
cies would  have  been  held  to  be  charged 
on  the  real  estate  in  aid  of  the  personal 
estate.  I  am  of  opinion,  therefore,  that 
the  deficiency  in  the  present  case  is  to 
be  paid  out  of  the  personalty. 


HODUEB 

V, 
GlUMT. 
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H  B.  Mr.  /(ggs^/y  Q.O.,  and  Hr.  Wtekens,  for  the  representative  of  PeUr 

1867        Powdl:— 


HoMBB         pij^^  Master  of  the  Boli^  : — ^I  only  wish  to  hear  you  on  the 
fi^^^'      question,  whether  the  sum  of  £20,000  was  a  demonstrative  legacy, 
not  on  the  question  whether  the  sum  was  raiseable.] 

This  is  the  will  of  a  married  woman  who  had  a  power  of  ap* 
pointment  over  particular  property-  IJie  word  "  after/*  in  the  clause 
"  after  payment  thereof,"  that  is, "  after  payment  of  the  legacies 
hereinafter  bequeathed,"  is  an  adverb  of  priority,  and  the  meaning 
is  "  subject  to  the  payment  of  the  legacies."    This  applies  to  every 
legacy  bequeathed  by  the  will,  including  the  sum  of  £20,000,  and 
it  cannot  be  contended  that  that  is  excepted  because  it  is  called 
"bl  sum,"  and  not  in  express  terms  "a  legacy,"  nor  because  it  is 
payable  on  a  future  event.    It  was  urged  on  the  other  side  that  a 
general  charge  of  legacies  cannot  take  effect  if  they  are  afterwards 
directed  to  be  paid  out  of  a  particular  estate,  but  there  is  no  au- 
thority for  such  a  proposition.     ''A  charge  created  by  general 
introductory  words  is  not  controlled  by  a  subsequent  passage  fur- 
nishing conjecture  only  of  a  contrary  intention,  and  not  actually 
inconsistent  with  such  charge : "  Jarman  on  Wills  (1). 

In  Jones  v.  Williams  (2)  the  effect  of  a  general  charge  at  the 
commencement  of  a  will  was  held  not  to  be  cut  down  by  subsequent 
words.  In  Thomas  v.  BritneU  (3),  where  there  was  a  general  charge 
of  debts,  then  a  devise  of  particular  estates  on  trust  for  payment 
of  debts,  except  two  estates  which  were  first  to  be  applied  in  pay- 
ment of  legacies,  though  the  excepted  estates  were  held  to  be  free 
firom  the  charge  of  debts,  yet  it  is  clear  from  that  decision  that,  as 
to  the  other  particular  estates,  the  charge  of  debts  would  not  have 
been  cut  down  by  the  subsequent  words ;  and  on  the  same  prin- 
ciple, if,  in  the  present  case,  the  trust  had  been  to  pay  debts 
instead  of  legacies,  it  would  not  have  been  cut  down  by  their  being 
made  a  charge  on  the  particular  estates.  The  cases  of  Tayhr  v. 
Taylor  (4),  and  Jbrsfer  v.  Thompson  (5),  were  cases  of  charge  of 
debts  only,  but  the  distinction  between  debts  and  legacies  is  now 
exploded. 

(1)  3rd  Ed,  VOL  iL  p.  562.  (3)  2  Ves.  Sen.  314. 

(2)  1  Coll.  156.  (4)  6  Sim.  246. 

(5)  4  D.  &  War.  303. 
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[The  Mabtsb  of  the  Bous  : — The  sole  question  is,  whether  h.  b. 
this  is  a  direction  to  pay  the  legacy  out  of  the  proceeds  of  the  sale  is67 
d  the  particolar  estates,  or  whether  it  is  a  general  legacy.]  H^«ns 

In  Hassel  y.  Hassd  (1),  where  there  was  a  gift  of  legacies,  and      Gbamt» 
then  a  general  gift  of  all  the  testator's  real  and  personal  estate  not 
before  disposed  of,  the  legacies  were  held  to  be  a  charge  on  the 
leal  estate.    There  is  a  line  of  cases  to  the  same  effect  collected 
in  Jarman  on  Wills  (2),  culminating  in  OreviUe  y.  Broume  (3). 

The  principle  of  this  case  is  further  illustrated  by  Fatcler  y.  WU- 
highby  (4)  and  Bevan  y.  Attorney-Qeneral  (5).  The  result  is, 
that  the  general  charge  of  legacies  oyerrides  the  subsequent  charge 
on  the  estates  remaining  unsold  at  the  death  of  the  daughter, 
that  the  £20,000  is  a  demonstratiye  legacy,  and  that  the  gift  of 
die  residue  is  subject  to  that  legacy. 


March  20.    Lobd  Bohillt,  M.B. : — 

This  is  a  question  upon  the  construction  of  a  will.  The  question 
is,  whether  a  sum  of  £20,000,  which  was  giyen  to  the  husband  of 
the  testatrix  by  her  will,  which  she  executed  under  a  power,  is  a 
l^iacy  in  the  nature  of  a  demonstratiye  legacy — ^that  is,  a  l^acy 
to  be  paid  out  of  a  particular  estate,  and  if  that  estate  should  be 
insufficient,  then  to  be  paid  out  of  the  general  personal  estate  of 
the  testatrix, — or  whether  it  is  solely  charged  upon  that  estate,  so 
that  if  the  estate  should  fiedl  in  producing  a  sufficient  amount  to 
raise  the  £20,000,  the  legacy  must  abate  in  proportion. 

Another  question  was  raised  before  me,  whether  there  was  any 
gift  at  all  to  the  husband  unless  he  suryiyed  the  daughter.  I 
stopped  Mr.  JetseCs  argument  upon  that  point,  being  of  opinion 
that  that  was  quite  dear ;  but  I  will  notice  it  presently. 

I  am  of  opinion  that  this  is  a  demonstratiye  legacy,  and  that  it 
most  be  paid  out  of  the  general  assets  of  the  testatrix ;  and  I  am 
of  that  opinion  principally  by  reason  of  the  trust  which  is  con- 
tained in  the   early  part  of  the  will.     There  were   four   pro* 

(1)  2  Dick.  527.  (3)  7  H.  L.  0.  689. 

(2)  3id  Ed.  vol.  ii.  p.  572—574.  (4)  2  S,  &  S.  364. 

(5)  4  Giflf,  361. 


/ 


148  EQUITY  GAHES.  [L.  B. 

M. R.      perties  dealt,  with  by  the  will, — one  in  Warwick;  the  DUchford 

1867       estate ;  the  Over  estate,  in  which  there  was  a  life  interest ;  and 

O^oBs     ^^^  Lyme  Begts  estate.    Alter  directing  the  trustees  to  dispose  of 

V-         her  estate  at  Warwick^  she  directs  that  they  shall  hold  the  money 

to  arise  from  the  sale  thereof, ''  and  all  and  every  other  the  said 

trust  moneys,  personal  estate,  and  effects "  (including  everything 
over  which  she  had  disposing  power,  except  certain  chattels),  in 
trust  to  pay  the  costs  of  conveying  the  several  estates ;  '^  and  the 
legacies  hereinafter  by  me  directed,  limited,  appointed,  given,  and 
bequeathed ;  and  after  payment  thereof"  then  in  trust  to  invest 
I  I  am  of  opinion  that  this  is  a  trust  to  pay  all  the  legacies  there- 

inafter  mentioned,  and  that  the  particular  legacy  to  the  hus- 
band of  the  testatrix  is  a  legacy  within  the  meaning  of  those 
words.     There  is  no  question  but  that  it  would  include  every 
subsequent  legacy,  unless  by  the  words  which  are  used  in  the  gift 
of  the  legacy  it  is  itself  excepted.    The  testatrix  then  states  the 
trusts,  namely,  "to  pay  to  my  husband  a  yearly  sum  of  £200 
during  his  life,  unless  he  shall  become  entitled  to  the  sum  of 
£20,000  hereinafter  directed  to  be  paid  to  him  in  the  erent  here- 
inafter mentioned,  in  which  event  I  direct  that  the  said  annuity 
of  £200  shall  cease,  and  be  no  longer  payable  to  him."     She  then 
gives  some  other  legacies.    It  was  argued  that  the  husband  was 
not  to  become  entitled  to  the  legacy  at  all  unless  he  survived 
the  period  subsequently  pointed  out ;  but  I  am  of  opinion  that  the 
testi^trix  only  meant,  that  if  he  received  personally  the  £20,000, 
then  the  £200  per  annum  was  to  cease ;  but  that  if  he  received 
the  £200  per  annum  during  his  life,  and  died  before  the  legacy 
became  payable,  still  his  right  to  the  legacy  was  not  affected. 

The  legacy  itself  is  thus  given : — The  property  is  given  to  the 
daughter  for  her  life,  and  after  her  decease  then  to  her  children, 
and  if  there  are  no  children,  upon  trust:    [His  Lordship  then 
stated  the  clause  containing  the  trust  for  raising  the  sum  of 
£20,000  for  the  husband.] 
(       What  is  meant  by  the  direction  to  pay  it  to  him,  "his  executors, 
'    administrators,  and  assigns"?    It  is  dear  that  it  is  to  be  a  payment 
to  him,  if  alive,  and  if  he  is  dead*  then  his  executors,  adminis- 
j    trators,  or  assigns  are  to  receive  it.    It  is  true  that  it  is  said  to  be 
in  lieu  of  the  annuity  of  £200  thereinbefore  directed  to  be  paid  to 
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him,  which  annuity  is  to  cease,  and  be  no  longer  payable,  upon  the       H.  E. 
payment  of  the  said  earn  of  £20,000,  which  means  that  if  the        1867 
money  is  paid  to  him  daring  his  lifetime,  the  annuity  is  to  cease ;      Hosgv 
bat  it  cannot  mean  that  though  it  is  to  be  paid  to  him,  if  aliye,      qb^ 

or,  if  he  is  dead,  to  his  executors,  administrators,  and  assigns,  yet       

that,  if  he  should  pre-deoease  his  daughter,  the  legacy  should  not 
be  payable  at  aUL  In  the  ordinary  course  of  events,  he  would 
natarally  die  before  his  daughter ;  and  therefore  the  testatrix,  in 
giTing  this  legacy,  directed  it  to  be  paid  to  him, ''  his  executors 
administrators,  and  assigns,**  meaning  that  he  should  be  able  to 
dispose  of  it  as  he  should  think  fit  [His  Lordship  then  stated  the 
residuary  gift.] 

I  accede  to  the  argument  which  was  urged  before  me  with 
respect  to  this.  What  ia  the  residue  which  is  given  ?  It  is  the 
residue  after  payment  of  the  £20,000.  It  does  not  mean  that  the 
husband  is  only  to  receive  the  £20,000  in  case  he  survives  his 
daughter.  It  is  expressly  given  to  him,  '*  his  executors,  adminis- 
trators, and  assigns";  and  the  residue  is  solely  given  subject  to 
the  payment  of  that  legacy.  Therefore  I  am  of  opinion  that  this 
legacy  is  payable  out  of  all  the  general  estate  of  the  testatrix, 
and  that  the  legacy  was  meant  to  be  a  primary  charge  on  the 
estates  then  remaining  unsold,  namely,  the  Over  estate  and  the 
Lyme  Regis  estate,  in  case  the  rest  of  the  estates  should  be  in- 
sufficient 

I  forbear  to  notice  any  of  the  other  arguments ;  I  do  not  place 
much  weight  upon  them.  The  trust,  in  the  first  instance,  is  to  pay 
all  the  legacies  thereinafter  given ;  and  this  being,  in  my  opinion, 
a  legacy  thereinafter  given,  overrides  the  fietct  of  its  being  a  charge 
upon  particular  property ;  and  the  residue,  in  my  opinion,  is  given  ^ 
subject  to  that  legacy. 

I  have  to  thank  Mr.  Twmer  for  giving  me  a  note  of  the  judg- 
ment of  the  Lords  Justices  on  the  appeal  in  Fream  v.  Bawling^ 
which  shews  very  clearly  that  their  Lordships  proceeded  on  the 
ground  of  the  residue  being  given,  and  not  on  the  ground  that 
they  differed  from  me  on  that  part  of  the  case  on  which  I  gave 
iDj  judgment,  as  reported  by  Mr.  Beavan  (1). 

(1)  20  Beav.  624. 
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H.  B.  I  am,  thereforey  of  opinion  that  I  mnst  treat  this  legacy  as  a 

1867       demonstratiye  legacy,  and  order  it  to  be  paid  out  of  the  general 

HosQu     estate  of  the  testatrix. 

Q^^  With  regard  to  the  residuary  gift,  I  am  of  opinion  that  the  issue 

—  of  deceased  children  of  James  Orant  are  entitled  to  take  as  tenants 
in  common. 

Solicitors :  Messrs.  Mlis  d  EUif;  Messrs.  Kingsford  dt  Dannan. 
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March  20. 


EATON  V.  WATTS.  v.-o.  a 

1867 
WiOr— Precatory  Trust, 

Bequest  '^  of  all  my  property  to  my  huBband,  hoping  he  will  leave  it  after 
his  death  to  my  bod,  if  he  is  worthy  of  it,"  acoompanied  by  the  following 
explanation : "  My  reason  for  leaving  all  I  have  to  dispose  of  to  my  husband, 
and  in  his  entire  power,  is,  that  my  son  is  already  certain  of  a  fortune,  and 
that  I  cannot  now  feel  any  certainty  what  sort  of  character  he  may  become. 
I  therefore  leave  it  to  my  husband,  in  whose  honour,  justice,  and  parental 
tffection  I  have  the  fullest  confidence.  If  my  son  dies  before  my  husband, 
though  I  leave  all  without  reservation  to  my  dear  husband  to  dispose  of  as 
he  thinks  fit,  yet  should  my  son  leave  any  children,  I  do  not  doubt  it  will 
go  to  them  from  him,  knowing  his  steady  principles,  and  clear  judgment  of 
right  and  wrong,  and  his  sense  of  justice :" — 

Hddf  not  to  create  a  trust. 

Jane  watts,  having  a  testamentary  power,  by  her  will,  dated 
the  25th  of  July,  1826,  made  the  following  disposition : — 

"I,  Jane  Watts,  give  and  bequeath  all  property  belonging  to  me 
at  the  date  of  this  writing,  oyer  which  I  have  any  power,  and  all 
that  may  accrue  to  me  .after  this  time,  to  my  dearly  beloyed 
hnshand,  Admiral  Watts,  hoping  that  he  will  leave  it  after  his 
death  to  my  son,  W.  O.  Watts,  if  he  is  worthy  of  it,  with  certain 
conditions  hereunto  annexed,  viz."  Then  followed  directions  as  to 
certain  pictures  and  jewels,  and  a  gift  of  pecuniary  legacies.  The 
testatrix  then,  as  to  her  watch,  the  gift  of  her  dear  father,  left  it 
^  her  dear  son,  to  be  given  to  him  when  he  was  old  enough  to  take 
care  of  it;  and  in  case  of  his  death  before  that  time  to  Mrs. 
^enden(mf  for  her  daughter  Oedrgiana,  as  the  niece  and  god- 
datighter  of  her  dear  husband ;  all  the  trinkets  that  remained  after 
what  she  had  elsewhere  named  to  be  kept  for  her  son's  wife,  if  he 
should  die  without  marrying  to  be  at  the  disposal  of  her  husband. 
^  testatrix  added,  ''  I  fear  I  have  not  made  myself  very  clear, 
but  I  am  sure  my  husband  will  fulfil  what  I  have  named." 

Along  with  the  above  testamentary  disposition  the  testatrix 
executed  a  supplementary  paper  as  follows : — 

^*  My  reason  for  leaving  all  I  have  to  dispose  of  to  my  husband, 
and  in  his  entire  power,  is,  that  my  son  is  already  certain  of  a 
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y.-C  8.      handsome  fortune  independent  of  his  father,  and  that  I  cannot  now 
1867       feel  any  certainty  what  sort  of  character  he  may  become.    I  there- 
Eatw       ^^^^  leave  it  to  my  dear  husband,  in  whose  honour,  justice,  and 
^^-         parental  affection  I  have  the  fullest  confidence.    I  perceive  I  have 
made  one  great  omission,  viz.  that  if  my  son  dies  before  my  hus- 
band, though  I  leave  all  my  property,  subject  to  the  deduction 
above-named,  without  reservation,  to  my  dear  husband  to  dispose 
of  as  he  thinks  fit,  yet  should  my  son  leave  any  children  I  do 
not  doubt  it  will  go  to  them  from  him,  knowing  his  steady  prin- 
ciples, and  dear  judgment  of  right  and  wrong,  and  his  sense  of 
justice." 

The  testatrix  died  in  July,  1826,  leaving  only  one  child,  her  son 
W.  C.  Waits,  and  her  will,  together  with  the  supplementary  paper, 
and  certain  codicils  not  material  to  be  stated,  were  proved  by  Ad- 
miral Waita,  who  entered  into  the  possession  of  her  separate  estate. 
He  subsequently  married  a  second  wife,  by  whom  he  had  several 
children.  By  his  will,  dated  the  21st  of  September,  1854,  after 
making  provision  for  his  wife,  and  reciting  that  under  the  will  of 
her  brother  certain  property  devolved  upon  his.  Admiral  Watt8\ 
first  wife,  he  proceeded  thus :  "  Whose  universal  legatee  I  am, 
when  should  such  bequest  revert  to  me  as  heir  to  my  said  wife 
Jane,  1  leave  the  interest  arising  from  it  to  my  executors  in  trust, 
to  be  paid  to  my  wife  Elizabeth  during  the  minority  of  any  of  her 
children,  when  it  should  revert  to  my  eldest  son  William  Charles, 
together  with  such  further  assets  as  I  may  see  fit  to  leave  him  by 
codicil'or  otherwise ;  but  as  it  is  expressly  provided  by  his  mother 
that  this  property  shall  revert  to  him  upon  condition  that  he  is 
tliought  worthy  of  it,  I  leave  a  discretionary  power  to  my  wife  to 
retain  the  use  of  it  during  her  life,  and  even  to  make  a  destination 
of  one-half  of  it  to  her  own  children  should  his  conduct  be  thought 
disreputable,  which  I  trust  it  never  will  be.  Should  my  son  W.  C 
leave  lawful  issue,  the  entire  amount  shall  revert  to  such  issue. 
If  he  dies  in  the  meantime  childless,  or  unmarried,  the  said  be- 
quest shall  be  divided  in  equal  portions  among  the  children  of  my 
present  marriage,  subject  to  such  abatement  as  to  her  appears 
expedient.  Should  my  son  W,  C.  become  my  only  surviving  child, 
my  other  children  leaving  no  lawful  issue,  I  leave  him  all  my  pro- 
perty, except  the  sum  of  £1000  to  my  sister," 
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Admiral  WcMs  died  on  the  2nd  of  Januaiyy  1860.  y..C.  s. 

The  son,  W.  C.  Waits,  having,  as  the  bill  alleged,  always  con-  ig^ 

dacted  himself  in  an  honourable  manner,  died  on  the  3rd  of  -^i^ 

September,  1861.  «• 

.  .       .  .     .  Watw. 

His  ezecntors  filed  this  bill,  claiming  the  property  bequeathed        

by  Jane  Watta  to  Admiral   Watts,  as  impressed  with  a  trust  in 
fftTonr  of  her  son,  W.  C.  Walts. 

Mr.  Oreene,  Q.C.,  and  Mr.  Eaton,  for  the  Plaintiff:— 

It  is  well  settled  that  the  expression  of  a  wish  in  connection  with 
a  gift,  that  a  particular  application  be  made  of  the  property,  will, 
unless  a  contrary  intention  appear  on  the  will,  create  a  trust: 
Mdm  y.  Keighley  (1) ;  Knight  y.  Boughton  (2). 

The  rule  was  laid  down  by  Lord  Truro  in  Briggs  y.  Pewny  (3), 
that  where  such  language  is  used  it  will  be  deemed  to  import  a 
trust  upon  these  conditions :  first,  that  option  is  excluded ;  secondly,     * 
that  the  subject  be  certain  ;  and  thirdly,  that  the  object  be  not  too    \^ 
indefinite.      Applying  that   rule  to  this  case,  the  gift  clearly    \ 
amounts  to  a  trust.    There  is  no  option  in  the  eyent  that  has 
happened.    The  option  was  to  be  exercised  in  the  eyent  of  the  son 
tnndng  out  badly,  not  otherwise.    The  subject  is  certain,  her  for- 
tune, the  object  equally  so,  her  only  son. 

On  these  authorities  the  Plaintiff  is  entitled  to  the  property. 

]^[r.  J.  Hinde  Palmer,  Q.C.,  and  Mr.  Ceeil  BusseU,  for  the  Defen- 
dants:— 

Whateyer  force  may  be  attributed  to  the  words  of  confidence 
and  trust  is  remoyed  by  the  contrary  intention  apparent  in  the 
wilL  In  Meredith  y.  Eeneage  (4),  the  language  of  the  will  was 
nearly  the  same  as  in  the  present  case.  The  testator  after  entreat- 
ing his  wife  to  settle  part  of  his  estate  in  a  particular  manner, 
devised  to  her  all  his  estate  "  unfettered  and  unlimited,  in  full 
confidence,  and  with  the  firmest  persuasion"  that  she  should  deyise 
the  whole  to  one  of  testator's  heirs,  but  it  was  held  there  was  no 
trust  So  in  Sale  y.  Moore  (5),  though  the  testator  ^  recommended," 

(1)  2  Yes.  333.  (3)  3  Mac.  &  G.  546. 

(2)  11  a  &  P.  513.  (4)  1  Sim.  642  ;  S.  0. 10  Prioc,  306. 

(5)  1  Sim.  534. 
Vol.  IV.  Jf  2 
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y.0.6.     and  '^  did  not  doubt,"  that  the  object  of  the  gift  would  consider  his 

18G7       near  relations,  it  was  held  there  was  no  trust  In  Sty  y.  Mad&r  (1), 

^2i^      where  the  testator  gaye  part  of  his  property  at  the  sole  and  entire 

WiOTB.      <^lisp(>6^  of  his  wife,  trusting  her  affection  for  their  daughter  woold 

induce  the  widow  to  make  her  her  principal  heir,  it  was  held  there 

was  no  trust.  The  words  in  this  will  were '/  leaye,"  but  in  L&ehmere 
y.  Lavie  (2),  the  marginal  note  was,  that  **  words  of  expectation  in 
a  will,  not  amounting  to  recommendation,  will  not  create  a  tnisi'' 
The  true  criterion  is  the  intention  of  the  testator ;  where  it  is  to 
be  collected  from  the  will  that  the  testator  did  not  intend  the  words 
to  be  imperatiye  there  is  no  trust :  Knight  y.  KniffM  (3). 

In  Shepherd  y.  Ncttidge  (4),  where  the  testatrix  bequeathed  per- 
sonal estate  to  her  executors  in  confidence  that  they  would  distribute 
them  as  she  by  memorandum  would  direct,  but  by  the  codicil  she 
added,  ^' these  wishes  written  by  myself,  and  only  oonoem  the 
interest  of  my  executors,  will,  I  feel  sure,  be  quite  sufficient  for 
them  to  fulfil  all  herein  named,"  it  was  held  that  on  the  will 
there  would  haye  been  a  trust,  but  that  it  was  explained  by  ^ 
oodicH,  and  that  the  executors  took  beneficially. 

On  these  grounds  it  is  submitted  that  the  property  passes  under 
Admiral  WatUs  will. 

Mr.  Qreene^  in  reply : — 

The  word  "  leaye  "  or  "  deyise,"  makes  no  difference,  and  occurred 
in  Wright  y.  Atkyns  (5),  where  it  was  held  that  the  words  of  the 
will  created  a  trust.  In  WM  y.  Wooh  (6),  and  in  Palmer  yJJSimr 
numds  (7),  no  question  was  raised  as  to  the  words  ''  leaye  and 
dispose  of,"  which,  it  was  not  denied,  might  create  a  trust,  though 
the  Couii^  decided  on  the  uncertainty  of  the  subject  matter. 

In  Harland  y.  Trigg  (8),  it  was  laid  down  that  *'  gentle  words 
would  do "  if  the  object  were  distinct.  In  Patd  y.  Oomphn  (9), 
Lord  BSdon  says,  **  whether  the  terms  are  those  of  recommendation, 
or  precatory,  or  expressing  hope,  or  that  the  testator  has  no  doubt, 

(1)  6  Sim.  668.  (6)  Coop.  G.  111. 

(2)  2  My.  &  K.  197.  (6)  2  Sim.  (N.  S.)  267. 

(3)  3  Beay.  148;  aC.  on  ^)p.  U  (7)  2  Drew.  221. 

CL  &  F.  51 3.  (8)  1  Bro.  G.  G.  142. 

(4)  2  J.  &  H.  766.  (9)  8  Ve«.  375—380. 
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if  Ae  objects  and  sabjects  are  oertain  the  words  are  considered     y.^.  s. 
impentive."     In  Panons  y.  Baker  (I),  the  words  were  **not       iss? 
drobtiog,''  bat  they  were  held  snflScient.  In  one  of  the  latest  oases      bijton 
on  this  sobjecty  ShoveUon  y.  Shovdton  (2),  where  a  testator  gaye         ^- 

bis  lesidne  to  his  wife,  for  her  own  absolute  use  and  benefit^  in  the        

iiiUest  oonfidenoe  that  she  woold  dispose  of  the  same  for  the  benefit 
of  her  children,  according  to  the  best  exercise  of  her  judgment, 
and  as  £unily  circumstances  might  require  at  her  hands,  the 
Court  held,  notwithstanding  the  gift  to  her  absolute  use  and 
benefit^  that  she  took  only  an  estate  for  life  with  a  precatory  trust 
in  nemainder  to  her  children. 
On  these  grounds  it  is  submitted  that  the  Plaintiffs  are  entitled. 

Sib  Jomr  Stuabt,  V.C.  :— ' 

None  of  the  cases  cited  can  goyem  this  case. 
It  is  the  well  settled  doctrine  of  this  Court,  that  a  testamentary 
gift,  accompanied  by  words  of  entreaty,  or  recommendation,  or 
expressing  a  wish,  or  confidence,  will  be  construed  as  creating  an 
ahsolnte  trust  which  the  object  of  the  gift  will  not  be  permitted  to 
defeat    But  it  cannot  be  said  that  all  words  of  the  same  character 
are  ci  equal  force  and  cogency.  The  word  **  confidence  "  was  the  old 
oame  for  trusty  and  may  now,  by  virtue  of  the  context,  be  of  the 
Bame  efficacy  as  the  word  "  trust."  Even  words  of  recommendation, 
or  request^  or  of  hope,  which  are  hardly  so  stnmg,  may  be  sufficient 
to  create  a  trust.    The  distinction  between  these  words  is  small, 
hat  there  is  generally  something  to  be  found  in  the  context  to  in- 
dicate the  intention  of  the  gift. 

Iq  some  of  the  cases  there  is  an  uncertainty  as  to  the  property 
giyen,  in  others,  as  in  Meredith  y.  Heneage  (3),  uncertainty  as  to  the 
peraon,  which  was  the  view  Lord  Eldon  took  of  that  case.  The 
Court  ought  to  look,  not  only  at  the  particidar  passage,  but  at  other 
expressioBS  in  the  will  explanatory  of  the  degree  of  interest,  or 
power,  or  control  giyen  to  the  person  who  is  the  object  of  the  gift. 
Kone  of  the  authorities  appear  to  me  to  be  inconsistent  with  Lord 
MvanUjfs  yiew  in  Malim  y.  Keighiey  (4),  where  he  says  the  test  is, 
'^can  the  object  defeat  the  ^t  T 

(1)  18  y«.  476.  (3)  10  Price,  306. 

(2)  82  Bcay.  143.  (4)  2  Vee.  333.  . 

if  2  2 
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V--C.  S.         go  in  Meredith  v.  Heneage  (1),  Lord  Redesdale^  as  well  as  Lord 
1867       EldoUy  relied  much  on  the  words  that  the  gift  was  "  unfettered 
Eaton      and  unlimited."    Where  that  is  the  clear  meaning  of  the  words^ 
wIto.      ^^^  notion  of  an  absolute  trust  is  excluded. 

Li  the  present  case  the  words  of  confidence  are  weaker  than  in 

most  of  the  cases,  while  the  expressions  giving  control  to  the  object 

of  the  gift  are  extremely  strong,  so  strong  that^  in  my  opinion,  they 

bring  this  case  within  the  observation  of  Lord  Alvanktfy  that  the 

i    subject  of  the  gift  was  placed  so  completely  in  the  power  of  the 

/     object  of  the  gift,  as  that  the  testator  left  to  him  the  option  to  de- 

&     feat  the  wish  or  hope  expressed.   This,  therefore,  is  a  case  in  which 

the  words  expressive  of  hope  are  so  qualified  and  overridden  by 

the  words  which  say  that  the  testatrix  leaves  the  property  in  her 

husband's  '^  entire  power,"  that  it  is  impossible  to  hold  that  any 

valid  trust  is  created,  and  there  must  be  a  declaration  accordingly. 

Solicitors  for  the  Plaintiff:  Messrs.  Merriman  dt  Pike, 
,    Solicitors  for  the  Defendants :  Messrs.  Edmande  dk  Mayhew. 


v.-C.  s.  CORSELLIS  v.  PATMAN. 

S^^  Order  for  Sale  <U  Reque»t  of  Second  Mortgagee — ^15  &  16  Vict,  c  86,  <.  48 — 

Jiaie  1.  Deposit  to  indemnify  First  Mortgagee  against  Costs, 

The  money  paid  into  Court  by  a  second  mortgagee  in  order  to  obtain  an 
order  for  sale  under  the  Act  15  &  16  Vict.  c.  86,  s.  48,  held  to  be  applicable 
to  indemnify  the  first  mortgagee  for  his  costs  in  an  abortive  attempt  to  aelL 

A  PETITION  by  the  Plaintiff,  who,  as  first  mortgagee,  filed  a 
bill  against  Henry  Patman^  the  second  mortgagee,  and  C.  Potman, 
the  legal  personal  representative  of,  and  devisee  and  legatee  under 
the  will  of  the  mortgagor,  for  payment  of  his  mortgage  debt,  and  in 
default  for  foreclosure.  By  the  decree  made  in  Noyember,  1864, 
the  usual  accounts  were  ordered,  and  also  that  upon  the  Defendant 
Henry  Potman  paying  £100  into  Court  to  the  credit  of  the  cause, 
"  The  Account  of  Henry  Paiman^s  Deposit,"  within  one  week  after 

(1)  10  Price,  806. 
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the  date  of  the  Chief  Clerk's  certificate,  to  be  dealt  with  as  the      y.-o.  s. 
Goort  fihoald  direct^  the  mortgaged  property  should  be  sold,  and       1867; 
the  proceeds  paid  into  Court  and  applied  in  payment  of  what    nnt^Tj^ 
should  be  found  due  to  the  Plaintiff;  but  in  case  the  £100  should     _  ^- 
not  be  paid  into  Courts  or  in  case  such  payment  should  be  made       — 
bot  the  property  should  not  be  sold  within  four  months  from  the 
date  of  the  certificate,  then  it  was  ordered  that  there  should  be  re- 
demption by,  or  foreclosure  against,  both  Defendants. 

The  sale  was  directed  at  the  sole  and  especial  request  of  the 
Defendant  Henry  Potman,  The  sum  certified  to  be  due  to  the 
Plaintiff  was  £7596  II0.  2d.  The  Defendant  H.  Potman  having 
paid  the  £100  into  Court,  the  property  was  put  up  for  sale  in  five 
Iota,  bat  Lot  2  only  was  sold,  and  that  realized  only  £2100.  In 
April,  1866,  the  proceeds  of  sale  in  Court  wero  ordered  to  be  paid 
to  the  Plaintiff,  and  also  that  the  remainder  of  the  property  should 
be  sold  within  four  months  from  that  date ;  that  the  Defendant 
S,  Potman  should  have  the  conduct  of  such  sale,  and  that  there 
should  be  redemption  by,  or  foreclosure  against,  both  Defendants. 
In  the  attempted  sale  under  the  decroe '  made  in  November, 
1864,  the  Plaintiff  incurrod  costs  antounting  to  £189  13d.  4d* 

The  Defendant  H.  Potman  declined  the  conduct  of  the  decree 
for  sale  of  April,  1866.  De£Ekult  having  been  made  in  the  payment 
of  the  balance  (£5594  16s.)  certified  to  be  due  by  both  the  De- 
fendants, the  Plaintiff  obtained  orders  for  absolute  foreclosuro 
^pinst  both  of  them. 

The  Plaintiff,  by  his  Petition,  alleged  that  the  residue  of  the  pro- 
perty was  less  in  value  than  the  amount  due  to  him ;  that  he  was 
a  considerable  loser  by  the  attempted  sale  under  the  decree  of 
November,  1864,  and  prayed  that  the  £100  in  Court  might  be 
paid  to  him. 

Hr.  Oreene,  Q.C.,  and  Mr.  Benshaw,  for  the  Petitioner : — 

The  sale  was  ordered  for  the  purpose  of  gratifying  the  desiro  of 
the  Defendant  H.  Potman^  but  he  was  ordered,  under  the  15  &  16 
Vict  c.  86,  8.  48,  to  pay  a  sum  into  Court  to  reimburse  the 
Plaintiff  the  costs  he  might  have  to  pay  in  his  attempt  to  sell. 
The  attempt  having  proved  abortive,  and  the  Plaintiff  having 
^n  put  to  considerable  expenses,  he  was  entitled  to  the  fund  in 
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YM  S.     Court;    [Bdhmy  y.  CocUe  (1),  and  WhUfidi  v.  BAerh  (2),  wm 
1867       cited.] 


«.  Mr.  Kat^  Q.C.,  for  the  Defendant  S,  JPafmott ;— 


If  all  tbe  property  had  been  sold  and  had  realized  the  reserYed 
prices,  there  would  have  been  eaoogh  mooey  to  pay  off  the  fiist 
mortgagee  and  a  surplus  for  the  second,  who,  as  there  has  been  a 
foreclosure,  has  lost  the  whole  of  his  mortgage  debt.  The  tenns 
imposed  by  the  Court  under  the  Act  15  &  16  Yiot.  c.  86,  b.48,  have 
been  fully  complied  with.  It  was  not  the  language  nor  intention 
of  the  Act  that  the  deposit  should  be  paid  to  the  first  m(»igagee, 
but  tlmt  it  should  be  made  in  order  that  the  terms  imposed  should 
be  complied  with.  The  expenses  of  the  attempt  to  sell  ought  to 
come  out  of  the  money  produced  by  the  sale  of  Lot  2. 

No  one  appeared  for  the  Defendant  C  Potman. 

SiE  John  Stuabt,  V.C,  :— 

If  the  seoond  mortgagee  had  not  asked  far  an  order  for  sale, 
there  would  have  been  a  decree  for  foreclosure.  The  £100  was 
paid  into  Court  to  indemnify  the  first  mort^;agee,  who  did  not 
want  a  sale,  against  the  costs  he  might  incur.  It  has  been  shewn 
that  the  costs  of  the  attempt  to  sell  are  much  larger  than  the  som 
deposited,  therefore  he  is  entitled  to  the  £100. 

Solicitors  for  the  Petitioner :  Messrs.  SaicheH  dt  Chappie. 
Solicitors  for  JET.  PalTifuin :  Messrs.  W.  Braihenridge  &  Sons. 


v.-o.  8.  CLAYTON  V.  BENTON. 

l^  Cmnty  Court  EquitahU  Jurisdiction— 2S  &  29  Vict.  e.  99,  s.  1— Conafruc^ 

Feb.  21.  Trusts. 

CoDBtructiye  trusts  are  within  the  jurisdiction  of  County  Courts  under 

28  &  29  Vict.  c.  99,  s.  1. 

X  HIS  was  an  appeal  from  the  Coimty  Court  at  Huddersfidd. 
Joshua  Berrtfy  by  his  will,  dated  the  1st  of  November,  1825, 

(1)  18  Jur.  465.  (2)  5  Jur.  (N.S.)  113. 
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directed  that  his  trnstees^  immediately  after  hia  daughter  Oa/toliM     T.^.8. 
should  attain  twenty-one,  should  permit  and  suffer  her  to  rooeiTe       lasr 
theientaand  profits  of  all  those  his  fonr  cottages  at  Deighbm  (she     owrowr 
paying  the  chief  and  other  rents),  and  from  and  after  her  deoea$e,     , J^ 
lie  gK?e  and  bequeadied  all  his  right,  title,  estate,  and  tenant-right 
in  the  same  nnto  all  and  every  the  children  of  his  daughter 
as  siioiild  be  living  at  her  deoease^ 

The  cottages  had  been  erected  by  the  testator  or  his  piedece»- 
son  upon  the  ThornUM  estate  withont  a  lease,  in  the  expectation 
tbat  they  wonld  not  be  disturbed  in  their  posseesion. 

The  testator  died  in  1829;  his  daughter  OatoUne  attained 
tw^ty-one  in  1829,  and  married  Joaeph  Lwm^  and  received  the 
leiitB  and  profits.  In  1841  CbtvImtflAmn  and  her  husband  charged 
^  cottages  in  &Tour  of  Henry  Heron^  with  the  repayment  of 
£120  and  interest,  and  the  name  of  Eewry  Hercn^  as  joint  tenant 
with  JoBeph  Lunn,  was  entered  in  the  boohs  of  the  estate.  In 
1845,  the  interest  being  in  arrear,  Heron  took  possession  of  the 
cottages,  and  continued  in  receipt  of  the  rents  and  profits  until 
ilia  death  in  1848.  By  his  will  he  appointed  James  and  Caries 
Beron  hki  executors. 

On  tlie  30th  of  June,  1852,  the  Thorhhitt  Edate  Act  passed, 
i^ch  authorized  the  tenant  in  tail  to  grant  building  and  other 
leasee  The  Act  recited  that  persons  had  built  on  the  estate  at 
their  own  expense,  and  that  the  number  of  such  persons  was  nearly 
three  hundred. 

The  17th  section  enacted  that  it  should  be  lawful  for  the 
pasoDS  thereby  authorized^  to  grant,  ,  with  the  consent  of 
the  building  trustees,  *^to  any  person  or  persons  who  might 
prior  to  the  Act  have  built  thereon  at  their  own  expense,  or 
tosQch  other  person  or  persons  as  the  building  lease  trustees 
shoold,  in  their  uncontrolled  judgment  and  entire  discretion, 
consider  &irly  entitled  to  any  claim,  allowanoe,  consideration, 
or  advant^e,  in  respect  of  buildings  made  upon  the  pr^ 
mises  comprised  in  the  4th  schedule,  or  any  of  them,  whether 
snch  buildings  were  made  by  or  at  the  expense  of  such 
persons  or  not,  a  lease  or  leases  of  the  premises  included  in 
their  present*  holdings  for  any  term  not  exceeding  ninety-nine 
years." 
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Y.-G..S.  The  18th  section  enacted  that  nothing  in  the  Act  contained 

X867        should  create  any  trast  in  relation  to  snch  leasee. 
Q^]][^y         The  4th  schedule  contained  an  entry  as  to  the  cottages  devised 
«  ^'  by  the  testator,  with  the  name  of  Joseph  Lunn. 

In  1855  James  and  Charles  Heron  obtained  from  the  proper 

person  under  the  Act^  upon  payment  of  a  fine  of  £22  Is.,  a 
lease  of  the  cottages  for  ninety-nine  years,  at  a  rent  of  £3  3&  per 
annum. 

Caroline  Lunn  died  in  1861,  leaving  her  husband  and  eight 
children  her  surviving. 

Charles  Heron  survived  his  co-executor,  and  the  Defendants 
Benton  and  Sugden  were  his  legal  personal  representatives. 

The  Plaintiffs,  children  of  Caroline  Lunn,  applied  for  an  acootint 
of  the  rents  and  profits,  and  the  Defendants  having  disputed 
their  title,  on  the  7th  of  February,  1866,  they  filed  their  plaint 
in  the  Huddersfield  County  Court  The  plaint  asked  for  an 
account,  and  secondly,  that  the  Defendants  might  be  declared 
trustees  of  the  property  for  the  Plaintiff.  The  Defendants  filed  a 
statement,  in  which  they  submitted,  first,  that  as  the  object  of  the 
suit  was  to  declare,  and  not  to  execute,  a  trust,  the  County  Court 
had  no  jurisdiction ;  secondly,  that  the  Plaintiffs  had  no  title  in 
the  lease ;  thirdly,  the  Statute  of  Limitations  ;  and  fourthly,  that 
under  any  circumstances  Plaintiffs  were  bound  to  repay  to  Defen- 
dants the  fine  paid  for  the  lease. 

On  the  28th  of  May,  1866,  the  plaint  came  on  to  be  heard,  when 
the  Court  declared  the  Defendants  trustees  of  the  cottages  and  of 
the  lease  for  the  Plaintiffs  and  other  children  of  Caroline  Lunn 
(according  to  the  trusts  of  the  will),  subject  to  a  repayment  of  a 
portion  of  the  fine  paid  for  the  said  lease  and  the  costs  of  it,  and 
of  moneys  laid  out  for  ground  rent,  repairs,  insurance,  and  other 
necessary  outgoings,  with  interest,  and  decreed,  on  payment 
thereof,  the  Defendants  to  assign  the  premises  and  deliver  up  the 
lease.  The  decree  also  directed  the  necessary  inquiries  and 
accounts,  and  that  the  suit  should  be  adjourned. 

Against  this  decree  the  Defendants  now  appealed. 

Mr.  J.  Napier  Higgins,  for  the  Defendants : — 

The  County  Court  has  no  equitable  jurisdiction  except  under 
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the  statute.    Bnt  the  Act  enacts  that  the  County  Courts  shall     V.-O.  S. 
haye  jurisdiction  in  the  execution  of  trusts  where  the  subject       1867 
matter  is  of  less  value  than  £500.     It  cannot  reasonably  be  con-     glatton 
tended  that  the  execution  of  a  trust  is  identical  with  the  declara-     ^^^^ 
tion  of  a  trust.    In  the  former  case  the  function  of  the  Court  is  to       — 
giTB  effect  to  rights  in  existence  antecedently,  but  in  declaring  a 
trust  the  Court  creates  the  right,  and  not  merely  gives  effect  to 
it.    Therefore  a  constructive  trust  is  not  within  the  scope  of  the 
statute.    In  fact,  a  constructive  trust,  which  is  a  peculiar  juris- 
diction of  the  Court  of  Chancery,  has  little  in  common  with  the 
liosts  administered  or  declared  in  these  Courts. 

He  also  contended  that  the  ThomhiU  Estate  Ad  made  the 
trustees  sole  judges,  and,  in  any  case,  that  the  moneys  paid  by  the 
Defendants  for  repairs,  insurance,  and  other  outgoings,  ought  to 
be  secured  to  them. 

Mr.  Pemberton,  for  the  Plaintiffs,  was  not  called  on. 

Sib  John  Stuart,  V.C.  : — 

The  only  question  seriously  raised  in  this  case  is  the  jurisdiction 
of  the  County  Court. 

The  language  of  the  statute  is  general,  and  by  the  2nd  clause  of 
the  first  section  gives  jurisdiction  in  all  cases  of  trusts,  but  however 
peculiar  the  jurisdiction  exercised  by  this  Court  in  constructive 
trusts,  sach  a  trust  is  as  much  a  trust  as  any  other.  On  what 
principle  can  this  Court  hold  that,  when  the  statute  declares  that 
the  County  Courts  shall  have  jurisdiction  in  all  cases  of  trust,  that 
they  have  no  jurisdiction  in  one  description  of  trusts?  The 
decision  of  the  County  Court  judge  appears  to  be  right  on  every 
point  raised  before  him,  and  the  appeal  must  be  dismissed,  with 
costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Edwards^  LayUm,  d  JaqueSy 
agents  for  dough. 
SolidtoTB  for  the  Defendants :  Messrs.  Parker ^  Boohe,  dt  Parkers. 
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v.-aw.  WILKINSON  v.  GIBSON. 

^  EMlHindcmiWife^W^eiBevemtma^ 

May  11 ;  St/^b$eg^u«iU  Death  of  Tenant  for  I^e^SurvivonhMp  </ Divmrsed  Butba^ 

June  1. 

By  a  decree  of  the  Ck>nit  of  Divoroe,  a  marriage  between  a  husband  and 
wife  wag  declared  to  be  diflsolved.  At  the  date  of  the  decree  the  wife  was 
entitled  to  a  reversionary  interest  in  a  sum  of  stock  whioh  was  npt  settled 
before  her  marriage,  and  had  been  the  subject  of  a  post-nuptial  settlement 
After  the  decree,  the  fund  fell  into  possession,  and  the  diYoroed  wife  took 
steps  to  realize  the  fund,  but  before  it  was  reoovered  she  died : — 

Mdd,  that  the  same  oonsequenoes  as  to  property  must  follow  the  dedacatioii 
of  dissolution  by  the  Divorce  Court,  as  if  the  marriage  contract  had  been 
annihilated  and  the  marriage  tie  broken  on  that  date ;  that  those  rights  of 
the  divorced  husband  which  depended  upon  the  oontiact,  ceased  at  the  same 
date ;  and  that  the  executors  of  the  divorced  wife  were  entitled  to  the  fond. 

On  the  24th  of  December,  1842,  Mizabeth  Douglas  Qihwn  was 
married  to  Henry  William  WaddeU.    At  the  time  of  her  marriage 
she  was  entitled,  under  the  will  of  Joseph  Holden,  who  died  on  the 
15th  of  September,  1820,  and  a  fiamily  settlement  dated  the  9th  of 
February,  1821,  to  a  share  in  certain  real  and  personal  estate,  in 
Teyeision  which  ultimately  became  expectant  on  the  death  of  her 
fiftther,  John  Holmes  Oibeon.    No  settlement  was  made  prior  to  the 
marriage  of  Mr.  and  Mrs,  WaddeU,  but  by  an  indentuie  of  settle- 
ment dated  the  27th  of  September,  1844^  and  made  between  Mr: 
and  Mrs.  WaddeU  of  the  first  part,  and  certain  trustees  of  the 
second  part^  "  All  that  the  part  or  share,  present  or  fiatiure,  vested 
or  contingent^  of  the  said  Mizdheth  Dottglaa  Wadddl,  or  of  the  said 
Henry  WiUiam  WaddeU  in  her  right,  of  and  in  the  heceinbefoie 
mentioned  stocks,  and  the  dividends,  interest,  and  income  thereof 
respectiyely,  and  all  other  the  premises  derivable  or  to  be  derived 
under  and  by  virtue  of  the  hereinbefore  recited  indenture  of  settle- 
ment or  will  respectively,"  were  assigned  by  JET.  W.  WaddeU  and 
JElizaheth  his  wife  to  the  trustees  upon  trust,  during  the  joint  lives 
of  H.  W.  Wadddl  and  EKzdbdh  his  wife,  for  her  separate  use  and 
benefit ;  and  after  her  death  for  the  benefit  of  H.  W.  WaddeU  if  lie 
should  be  then  living,  and  his  assigns  during  his  life ;  and  after 
the  decease  of  the  survivor  of  them  upon  trust  for  their  children  ; 
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and  in  defiuilt  of  children,  upon  tnut  to  pay,  Msigii,  and  transfer      y.-o.  w. 
the  said  trost  moneys  and  premises  unto  the  survivor  of  E,  W,        ise? 

Wadddl  and  Elizaheth  his  wife,  and  his,  her,  or  their  execntoiSy    Yfn^mm 
administrators^  and  assigns.  *- 

The  Act  to  amend  the  Law  relating  to  Divorce  (20  &  21  Vict        -^ 
c*  85),  paaaed  on  the  28th  of  An^nst^  1857,  and  by  a  decree  of  the 
DiToice  Court,  dated  the  4th  of  November,  1862,  the  marriage 
between  Eenry  William  Wadddl  and  Mizabdh  DoaglM  Gibson  was 
<iisiQlved«     There  never  was  any  issue  of  the  marriage. 

On  the  11th  of  April,  1865,  John  Holfne$  Gtlwmy  the  tenant  for 
life, died,  and  thereupon  the  shares  fell  into  possession;  and  on 
the  14th  of  July  following  this  bill  was  filed  by  the  owners  of 
sev&Bl  of  the  shares,  for  the  execution  of  the  trusts  of  the  will  of 
SoUm,  and  settlement  of  1821.  In  this  suit  Mixabelh  DougUu 
Oibm  (late  WaddeU)  was  a  co-Plaintiff. 

On  the  23rd  of  September,  1865,  Musabelh  DougloB  Oibson  died, 
having  by  will  appointed  executors,  by  whom  her  will  was  duly 
proved. 

By  a  deed  dated  the  19th  of  October,  1865,  H.  W.  Wadddl 
aangned  for  valuable  consideration  all  his  share  and  interest  in  the 
above-mentioned  trust  funds  and  premises  to  John  Marshall  QiAy% 

By  an  order  in  the  suit,  dated  the  26th  of  February,  1867,  a ' 
share  in  the  trust  funds  was  directed  to  be  paid  and  carried  over  to 
an  account,  intituled  '^  The  Account  of  the  late  Plaintiff  Elieabdh 
Jkuglaa  CHbson,  her  Settlement  Trustees,  or  Executors." 

A  Petition  in  the  cause  (answered  on  the  12th  of  March  last) 
was  presented  by  John  Marshall  QiAy  and  Henry  WHUam 
Wadddl,  praying  that  it  might  be  declared  that  the  Petitioner, 
<r.  M.  CHd>y,  was  absolutely  entitled  to  all  and  singular  the  share  of 
the  late  Elizabdh  D,  Gibson,  or  of  the  Petitioner,  J7.  W,  Wadddl,  in 
ber  right,  in  the  trusts,  funds,  and  premises,  and  for  payment  and 
transfer  accordingly.  The  Bespondents  to  this  Petition  were  the 
executors  of  Elizabeth  D.  Gibson,  and  the  trustees  of  the  post- 
nuptial 8ettlen[ient. 

A  cross  Petition  (answered  on  the  18th  of  March)  was  also  pre- 
sented by  the  executors  of  Mizabelh  D.  Gibson,  praying  that  the 
<^^h  and  stock  so  ordered  to  be  paid  and  carried  over  to  the  above 
account  might  (when  so  paid  and  carried  over)  be  paid  and  trans- 
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Y.-G.  w.  ferred  to  the  Petitioners  as  such  executors.    The  Bespondents  io 

1867  this  Petition  were  the  trustees  of  the  post-nuptial  settlement^ 

Wi^i^s  E.  W.  Wadddl  fmd  J.  M.  Gidy. 
QoBOK.         ^^^  ^^o  Petitions  now  came  on  together. 

The  AUomey-Oeneral  (Sir  John  BoU),  Mr.  G.  M.  Giffard,  Q.C^ 
and  Mr.  Hwnphryj  for  the  Petitioners  in  the  £u*8t  Petition : — 

The  marital  right  of  the  husband  to  his  wife's  choses  en  action  is 
qualified  by  one  condition  only — ^that  he  reduces  them  into  pos- 
session during  the  joint  lives :  Purdew  v.  Jackson  (1) ;  and  if  he 
survives  his  wife,  they  are  his  by  survivorship.  At  any  time 
during  his  wife's  life  he  can  sue  for  them  in  her  name,  and  after 
her  death  he  is  entitled  to  them,  whether  he  be  her  administrator 
or  not.  His  right  is  good  against  the  whole  world  except  the  6U^ 
viving  wife. 

Then  the  question  is,  whether  the  operation  of  the  Divorce  Ad, 
which  empowers  the  Court  to  declare  a  marriage  to  be  diBsolved, 
and  which  prevents  a  husband,  after  such  a  decree,  from  suing  in 
his  late  wife's  name,  and  prevents  him  from  taking  out  administra- 
tion to  her  estate,  really  destroys  the  husband's  marital  right.  We 
say  that  unless  the  statute  has,  for  the  purpose  of  ascertaining  the 
mutual  rights  of  parties  in  property,  declared  that  a  decree  of  dis- 
solution shall  be  equivalent  to  death,  no  such  result  can  follow. 
The  husband's  right  remains. 

It  has  been  supposed  that  the  right  of  a  surviving  husband  t^ 
his  late  wife's  ehosea  en  action,  flows  from,  and  depends  upon,  his 
right  to  administer.  We  say  they  belong  to  him  jure  mariii,  and 
are  independent  of  the  right  to  administer,  as  is  shewn  by  the 
authorities  cited  in  the  note  to  Watt  v.  Watt  (2),  which  establisli 
that  if  the  husband  should  die  before  he  can  take  out  administra- 
tion, and  the  next  of  kin  of  the  wife  should  administer,  they  are 
only  trustees  for  the  husband  and  his  representatives.  Beii$  v. 
Kimpton  (3)  is  to  the  same  effect. 

Then  what  is  the  effect  of  these  statutes  ?  Have  they  anywhere 
declared  that  for  this  purpose  a  dissolution  is  equivalent  to  death  ? 
By  the  57th  section  of  the  Dioorce  Ad  of  1857  (20  &  21  Vict 

(1)  1  Ruas.  1,  24.  (2)  3  Ves.  246-7,  n.  (3)  2  B.  &  A.  273. 
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c  85),  it  is  provided  that  after  the  expiring  of  the  time  for  appeal-     V.-O.  W. 
ing  against  a  decree  of  dissolution,  the  parties  may  marry  again,        1867 
'^as  if  the  prior  marriage  had  been  dissolved  by  death ;"  but  this    Wnjmiaoir 
does  not  affect  property.     An  expression  of  this  sort  fell  from      gx^^. 

Lord  RamSly  in  Wdh  v.  MaJbon  (1) ;  but  in  that  case  both  the       

hnsband  and  wife  were  living. 

It  is  remarkable  that  none  of  the  Divorce  Acts  touch  this 
particular  question.  Sect.  25  of  the  Act  of  1857,  and  sect.  7  of 
the  Act  of  1858  (21  &  22  Vict.  c.  108),  deal  with  the  property  of 
A  wife  after  an  order  of  protection,  or  a  judicial  separation ;  but 
not  after  a  decree  of  dissolution.  So  by  sect.  5  of  the  Divorce 
QmH  Ad  of  1859  (22  &  23  Vict  c.  61),  the  Court  of  Divorce  is 
empowered,  after  a  decree  of  dissolution  of  marriage,  to  inquire 
into  the  existence  of  ante-nuptial  and  post-nuptial  settlements 
made  on  the  parties,  and  to  make  such  orders  with  reference  to  the 
application  of  the  property  for  the  benefit  of  the  children,  or  of 
their  respective  parents,  as  the  Court  shall  think  fit  But  that 
has  no  application  here. 

If  it  be  said  that  the  provisions  of  the  Divorce  Acts  of  1857 
and  1858,  with  regard  to  a  wife's  property  after  a  judicial  separa- 
tion, must,  by  impL'cation,  be  held  equally  to  apply  to  the  case  of 
a  dissolution  of  marriage,  we  then  submit  to  the  Court  this  con- 
sideration. By  the  law  of  England  the  contract  of  marriage  is 
indissoluble.  The  law  speaks,  indeed,  of  a  divorce  d  vinculo^  but 
that  is  only  on  the  theory  that  the  marriage  was  voidable  ah  initio. 
Sir  W.  8eoU,  in  Prodor  v.  Prodor  (2),  speaks  of  the  legal  nature 
of  the  contract  of  marriage,  as  founded  on  the  ancient  canon  law, 
and  to  be  '^  indissoluble  by  human  power  for  any  cause  whatever.'' 
Then  he  goes  on  to  say  (3),  that  a  great  portion  of  the  canon 
law  has  been  swept  away  by  the  Legislature.  ^'  But^"  he  adds, 
^'the  doctrine  of  indissolubility  remains  in  full  force.  The  very 
practice  of  the  L^islature  in  granting,  by  special  Acts,  particular 
divorces  in  particular  cases,  affirms  the  indissolubility  as  existing 
in  the  general  law,  and  to  be  maintained  by  the  Courts  in  their 
dispensations  of  justice."  And  the  provisions  of  the  old  Divorce 
Acts  in  a  great  measure  confirm  this  view.  The  Legislature,  in 
passing  those  Acts,  thought  it  necessary  to  add  a  clause  empower- 

0)  31  Beav.  4a  (2)  2  Hagg.  Gqds.  292,  296.  (3)  Page  301. 
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y.-C.  vr.     ing  the  ixmocent  party  to  many  again,  and  expressly  disposing  of 

1S67       the  property  of  the  wife ;  apparently  because  such  declarations  and 

y^i^^gcm    pio^raoes  were  necessary,  and  because  the  declaration  of  dissolution 

onamr      ^^  powerlcss  of  itsclf  to  effect  these  consequences.    If  that  be 

so,  it  at  least  seems  to  follow  that  where  the  Divorce  Acts  have 

not  expressly  defined  the  consequences  which  are  to  flow  from  a 
given  staiuSy  namely,  that  of  a  statutory  dissolution,  the  old  law 
remains.  If  so,  the  husband's  right  has  not  been  disfdaced  by  the 
statutes  of  divorce. 

As  to  the  settlement^  it  cannot  be  disputed  that  it  would  have 
been  a  nullity  against  the  surviving  wife.  But  she  is  not  the 
survivor,  and  it  is  to  be  remarked  that  after  the  decree  of  dissolu- 
lution  she  never  repudiated  it.  There  is  nothing  in  the  Divorce 
Acts  to  say  that  a  decree  of  dissolution  is  to  vitiate  everything 
that  was  done  during  the  coverture. 

Mr.  W.  W.  Maekeeon^  for  the  trustees  of  the  post^^nuptial  settle- 
ment. % 

Mr.  Kay,  Q.C.,  and  Mr.  C.  C.  Barber,  for  the  executors  of 
Elizabeth  Otbsan,  were  not  heard. 

Sib  W.  Page  Wood,  V.C  :— 

I  do  not  see  how  I  can  entertain  any  doubt  in  this  case,  unless 
I  am  prepared  to  say  that  the  Divorce  Ad  is  an  absolute  failure, 
and  that  the  section  which  directs  the  Court  of  Divorce  to  pro- 
nounce a  decree  dedaiing  a  marriage  to  be  dissolved,  is  to  be 
followed  by  none  of  the  consequences  that  would  ordinarily  flow 
from  such  a  declaration,  except,  and  to  the  extent  only,  of  such 
consequences  as  are  pointed  out  by  the  Act  itself. 

Anterior  to  the  Act,  it  may  be  conceded  that  the  law  of 
England  would  not  recognise  the  possibility  of  the  annihilatioa 
of  the  contract  of  marriage,  or  of  any  dissolution  of  a  mairkge  ; 
for,  whenever  such  expressions  as  **  divorce  a  vinculo  "  occur,  they 
always  refer  to  cases,  such  as  those  of  impotence,  where  there 
never  existed  a  vinctdvm,  and  the  so-called  marriage  was  never 
a  marriage  at  alL  The  only  mode,  befove  the  Act,  of  effeotinL^ 
a  dissolution  of  marriage  was  by  a  private  Act  of  Parliament ;  and 
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no  doabt  the  language  commonly  employed  in  these  Aets  is  the     v..g.  w. 
ongin  of  the  phneey  **  a  dissolntion  of  marriage."  igey 

It  i^i»  doubt,  troe  that  these  Acts,  after  deoloriag  a  inarriage  ^^^^ 
disBolTed,  went  on  to  declare  what  should  be  done  with  reference         «• 

to  tile  property  in  each  case ;  and  very  often,  ex  ahundanH  eauteU,        ' 

dftoses  were  iiiflBerted,  varying  in  different  instances,  which  pro" 
Tided  for  the  disposal  of  fatore-acqnired  property ;  although,  as 
the  matiiage  was  dissolved,  this  conld  not,  I  apprehend,  be  a 
matter  requiring  consideration,  unless,  indeed,  on  the  very  high 
ihetHj  advanced  by  Mr.  Hfimphry,  that  not  even  an  Act  of  Par- 
liament can  effect  the  dissolution  of  a  marriage.  According  to 
iiis  yiew,  the  statute  simply  declares  a  state  of  things,  from  which 
no  oooseqaences  can  flow  except  those  that  are  defined. 

Bat,  I  apprehend,  the  consequences  that  follow  fix>m  such  a 

dedamtion  as  this,  whatever  be  the  view  of  the  private  Acts, 

must  he  the  same  as  would  follow  from  an  annihilation  of  the 

iQ&iriage  at  that  moment    Nothing  short  of  that  appears  to  me 

to  be  a  reasonable  construction,  either  of  the  private  Acts  or  of 

thepnUic  Divoree  Act,     I  read  all  such  Acts  as  signifying  this: 

that&om  the  moment  this  declaration  is  made  the  marriage  is 

^tiiely  destroyed,  and  the  vineulwn  no  longer  exists.    It  is  true 

that  the  statute  which  enacts  that  the  Judge  shall  pronounce  a 

deciee  declaring  the  marriage  to  be  dissolved,  does  not>  as  we 

ahoold  have  expected,  go  on  to  enacts  ^and  the  marriage  shall 

tkeFenpon  be  dissolved  accordingly.''    But  it  must  be  taken  to 

ioToJve  that  consequ^ice,  and  the  true  meaning  of  the  enactment 

H  that,  whereas,  hitherto,  Parliament  has  declared  marriages  to 

be  difisolved.  Parliament  now  hands  over  that  authority  to  this 

particular  tribunal,  and  enables  this  tribunal  to  make  a  declaration 

which  Parliament  alone  could  make  with  effect  before.    Therefore, 

when  the  Legislature  has  said  that  a  marriage  may  be  declared  to 

he  dissolved,  I  must  consider  that  the  marriage  is  dissolved  from 

tbe  moment  such  a  declaration  is  made.    Mr.  Humphry  pushed  the 

ugument  to  this  extent^  that  if  the  parties  were  to  cohabit  again 

without  any  re-marriage,  the  children  would  be  legitimate,  and  all 

the  future  property  of  the  divorced  woman  would  come  to  the 

hiishand;  and  I  suppose  the  latter  would  be  contended  for,  even  in 

the  event  of  her  marrying  again.    But  it  appears  to  me  that  the 
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y.-O.W.     true  pmport  of  the  Act  is  to  be  gathered  from  the  history  of  the 

1867        law ;   namely,  that  formerly  there  could  be  no  dissolution  by  any 

WiLKnrooN    means  known  to  the  law  of  England  ;  for  when  recourse  is  had  to 

GiMOK      ^^®  authority  of  the  Legislature,  and  the  sovereign  power  of  the 

country  is  invoked  through  the  medium  of  the  Crown  and  both 

Houses  of  Parliament,  that  is  an  admission  that  there  is  no  law 
existing  which  permits  that  to  be  done  for  which  it  is  thus  neces- 
sary to  invoke  the  sovereign  authority.  Whatever  may  be  the 
effect  spiritually,  on  higher  grounds  and  considerations,  there  can 
be  no  doubt  that  the  sovereign  power  of  every  country  has  autho- 
rity over  everything  which  relates  to  persons  and  property.  At 
length,  when  the  applications  for  special  Acts  of  Parliament  be- 
came ,very  frequent,  it  was  thought  better  that  the  sovereign 
power  should  hand  over  to  some  definite  tribunal,  then  for  the 
first  time  established,  that  authority  which  it  could  exercise  for 
itself,  and  delegate  the  power  to  declare  the  vincvhim  annihilated, 
and,  as  I  must  take  it,  with  all  the  consequences. 

My  attention  was  called  to  the  clause  which  prohibits  the  par- 
ties from  marrying  again  until  the  expiration  of  a  certain  time. 
That  only  shews  the  intention  of  the  Legislature  more  clearly. 
The  power  having  been  given  to  this  tribunal  with  a  right  of 
appeal,  should  the  appeal  be  successful  the  marriage  would  not 
be  annulled,  and  it  would  be  extremely  inconvenient  if  the  mar- 
riage of  either  party  were  permitted  in  the  inierim.  But  when 
the  right  of  appeal  is  at  an  end,  the  marriage  is  definitely,  finally, 
and  entirely  broken  off,  and  the  parties  are  declared  at  liberty  to 
marry  again. 

This  absurd  result  will  also  follow  from  the  construction  I  am 
asked  to  put  upon  the  Act :  that  there  will  not  be  the  same  con- 
sequences upon  a  dissolution  of  marriage  as,  by  the  25th  section,  it 
is  declared  there  shall  be  in  the  case  of  a  judicial  separation,  when 
the  vincvitlm  is  not  broken.  In  that  case  the  Act  declares  that, 
from  the  date  of  the  sentence,  and  whilst  the  separation  shall 
continue,  the  wife  shall  be  considered  as  a  feme  sole  with  respect  to 
property  of  every  description  which  she  may  acquire,  or  which  may 
come  to,  or  devolve  upon  her.  That  is  so  declared,  because  othemise 
her  future  property  would  not  be  affected  by  the  decree,  so  long  as 
she  remained  a  wife ;  but  when  the  Act  says  that  a  decree  of  dissolu- 
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tk)n  shall  be  declared,  sach  a  declaration  with  regard  to  property     V.-C.  W. 
a8  the  above  is  no  longer  necessary.  To  say  that,  when  there  is  an       1867 
absolnte  rapture  of  the  marriage  tie,  the  consequence  that  the   wilkikson 
woman  is  to  take  her  property  with  her  and  be  treated  as  a  f&iM      q,^^, 

tdk  shall  not  follow,  seems  to  me  to  be  a  preposterous  and  absurd       

Gonstraction  of  the  Act. 

As  regards  the  particular  property  before  me,  it  was  the  rever- 
sioDary  interest  of  a  lady  who  made  no  settlement  of  it  before 
her  coverture,   and  was,  of  course,  not  in  a  position  to  do  so 
afterwards ;  but  after  her  marriage  there  was  what  purported  to 
be  a  settlement  of  the  property  on  herself  for  life,  with  remainder 
to  her  husband  for  life,  remainder  to  the  children,  and,  in  default^ 
to  the  survivor  absolutely.    That  was  a  very  good  settlement  so 
&r  as  the  husband  was  concerned ;  but  I  must  treat  it  as  an  abso- 
iote  nullity  with  regard  to  any  matters  in  which  the  interests  of 
the  wife  were  concerned.    This  Court  will  not  allow  a  married 
woman  to  bind  her  reversionary  interests  except  in  cases  provided 
for  by  the  Act  of  Parliament ;  and  I  must^  therefore,  lay  the  set- 
tlement out  of  the  case,  and  consider  the  question  as  one  of  the 
reversionary  interest  of  a  married  woman  which  was  not  reduced 
into  possession,  because  the  tenant  for  life  lived  to  a  date  sub- 
sequent to  the  divorce. 

Then  the  argument  is,  that  a  husband  by  his  marriage  acquires 
^  immediate  right  to  all  the  wife's  chases  en  adion,  though  not  re* 
dnoed  into  possession  jn  her  lifetime,  subject  only  to  this — that  he 
sonives  his  wife.  I  think  that  is  a  Mlacious  way  of  putting  it, 
and  that  we  must  look  a  little  more  closely  to  see  what  is  the  cor* 
Tect  view  of  the  subject.  It  is  true  that  as  the  old  law  stood  there 
was  no  mode  of  dissolving  the  union,  except  by  the  death  of  one  or 
other  of  the  parties  to  the  original  contract.  But  how  does  the 
hiid)and  acquire  this  property  ?  By  virtue  of  the  contract— ;;ttrd 
^^riii—he  acquires  a  right  to  all  the  property  that  may  fall  in,  or 
tliat  may  be  got  in  by  him,  during  the  coverture.  That,  I  appro- 
hend,  is  the  true  state  of  the  law.  It  might  be  said  **  during  his 
life^"  when  there  was  no  difference  in  the  period  of  the  joint  lives 
and  the  period  of  the  coverture.  The  meaning  was — ^that  class 
of  property  is  the  husband's  provided  he  makes  it  his  during  the 

coverture,  or  Sfurvive  his  wife.    But  if  a  reversionary  interest  of 
Vou  IV.  N  2 
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V.-O.  w.     the  wife  falls  in  during  the  coTertnie,  and  her  husband  does  not 

1867        recover  it,  the  wife  is  entitled  to  it.    That  is  the  true  mle.    Eyen 

WiumiBoir    when  the  expression  "  surviying  the  wife "  occorred  in  the  old 

was  his  wife,  and  not  a  person  who  was  no  longer  his  wife.    How 

could  the  husband  sue  for  this  after  the  divorce  ?    In  oidinary 
cases  he  must  join  his  wife's  name  with  his  in  the  suit    Bat 
here  he  continued  no  longer  in  a  position  to  sue  in  the  right  of 
this  lady  as  his  wife.     He  could  not  make  himself  master  of 
the  fund  whilst  the  tenant  for  life  was  living,  and  before  the 
tenant  for  life  died  the  viwmlwn  was  broken.    The  whole  prin- 
ciple originally  was  that  the  husband   could  sue  by  virtue  of 
the  contract.  If  he  could  recover  it  during  the  contract  (or, 
according  to  the  old  law,  during  the  joint  lives,  which  was  then  the 
same  thing),  he  was  entitled  to  it ;  if  he  could  not  recover  it  during 
the  continuance  of  the  contract  it  became  his  wife's.    Here  the 
contract  has  been  determined  by  a  mode  unknown  to  the  old  law, 
namely,  by  a  decree  of  dissolution ;  and  as  the  husband  was  unable 
during  the  existence  of  the  contract  to  reduce  this  cbattel  into 
possession,  I  must  hold  that  the  property  remained  the  property 
of  the  wife. 

There  will  be  no  order  on  the  first  Petition,  and  on  the  second 
Petition  an  order  as  prayed ;  the  Respondents  to  the  first  Petition, 
And  all  parties  to  the  second  Petition,  to  have  their  costs  out  of  the 
£100  in  Court,  and  if  that  be  not  sufficient,  out  of  the  fund.  The 
settlement  trustees,  having  no  fund,  must  take  costs  only  as 
between  party  and  party. 

Solicitor  for  the  Petitioner  in  the  first  Petition :  Mr.  O.  BeeOiam 
Batchdar. 

Solicitors  for  the  Petitioners  in  the  second  Petition:  Messrs. 
Pilgrim  &  Phillips. 

Solicitors  for  the  Trustees :  Messrs.  8urr  &  Oritble. 


VOL  lY.]  EQurrr  oases.  I7i 


In  re  NEWTON'S  TRUSTS.  v.-a  w. 

J^-'Ccndruction — CHft  <f  Personalty  to  the  Hein  and  Amigne  of  a  deceated  ^^.^^ 

Pereon.  May  11. 

Testator,  after  giving  several  sevenths  of  his  personal  estate  to  his  living 
brothers  and  sisters  "  and  their  heirs  and  assigns  "  respectively,  proceeded  to 
give  another  serenth  as  follows  : — **  To  the  heirs  and  assigns  for  ever  of  my 
late  sister  i>.,  now  deceased  " : — 

Eddy  that  the  persons  entitled  to  this  last-mentioned  seventh  were  the 
next  of  Jdn  of  D.  at  her  death,  according  to  the  Statutes  of  Distribution. 

Thomas  NJEWTON,  by  his  wm,  dated  the  23rd  of  February, 

1851,  gare  and  bequeathed  **  unto  his  brother,  Jonathan  Newhn, 

la&  heiis  and  assigns  for  ever,"  onenseyenth  part  of  his  personal 

estate.    He  also  bequeathed  other  sevenths  in  similar  terms  to 

foar  others  of    his  brothers  and  sisters  who  were  living  at  the 

date  of  his  wilL    He  then  proceeded  as  follows : — '^  I  also  give 

And  bequeath  to  the  heirs  and  assigns  for  ever  of  my  late  sister, 

Morah  Besty  now  deceased,   one-seventh  part  of  my  personal 

estate ;"  and  then  gave  the  remaining  seventh  in  similar  terms  to 

the  heirs  and  assigns  of  another  sister,  who  was  also  dead  at  the 

date  of  the  will. 

Upon  the  death  of  the  testator,  his  executor  paid  one-seventh  of 
^  personal  estate,  representing  the  share  of  DAorah  Best,  into 
Court ;  and  this  Petition  was  now  presented  by  the  executor  of  the 
eldest  son  and  heir-at-law  of  Deborah  Best  to  have  the  investment 
of  the  sum  representing  this  one-seventh  transferred  to  him. 

Mr.  Drtiee,  Q.C.,  and  Mr.  FerfftMon,  for  the  Petitioner : — 

The  rule  is  laid  down  by  Lord  8t  Leonards  in  De  Beauwnr  v. 
De  Beauvoir  (1),  that,  where  the  testator  has  given  personal  estate       / 
to  the  heir,  he  will  take  as  persona  designata,  and  has  been  followed     Xv 
in  In  re  Bodes  (2). 

But  here  the  gift  is  to  the  heir  as  purchaser ;  so  that  in  reality 
the  question  that  was  raised  in  Be  Beauvoir  v.  l)e  Beauvoir,  and 
that  class  of  cases,  does  not  arise. 

(1)  3  H.  L.  a  524,  $57.  (2)  1  Dr.  &  Sm.  228. ; 

N2  2 
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V.-O.  W.         [Qttested  v.  MieheU  (1),  in  which  Vice-Chancellor  Kinderi&g  lol- 
1867        lowed  Tapner  v.  Merhtt  (2),  was  also  referred  to.] 


KKwrraor's        ^*  J^<c>tt9M6y,  for  the  statutory  next  of  kin  of  BAorah  Bed  :-* 


Trcbtb. 


The  heir  can  only  take  as  penona  desiffnaia.  But  how  is  ho 
designated  in  this  will  ?  In  re  Bootes^  and  other  decisions  in  favour 
of  the  heir  as  fertona  desiffruUa,  are  confined  to  cases  where  the 
words  are  ** heirs,"  or  "right  heirs,"  only,  without  ''assigns" 
shewing  that  the  testator  had  some  view  of  benefiting  a  particular 
person  or  class  of  persons.  If  the  testator's  language  shews  the 
presence  of  any  idea  of  "succession"  or  "descent^"  the  ckim  of 
the  heir  is  silenced :  Mounsey  v.  Blamire  (3) ;  Jarman  on  Wills  (4). 

The  argument  used  by  Lord  8t.  Leonards  in  QiUing%  v. 
WDermoU  (5),  applies  to  this  case,  where  the  testator  has  five 
times  used  the  same  words,  **  heirs  and  assigns,"  to  carry  the  per- 
sonal estate — ^namely,  that  as  the  property,  in  the  cases  of  the 
children  living  at  the  date  of  the  will,  would  have  gone  to  them 
absolutely,  and  from  them  to  their  personal  representatiyes,  it  is 
reasonable  to  suppose  that^  when  the  testator  spoke  of  the  heii^ 
and  assigns  of  DAoraJi,  he  meant  to  benefit  the  same  class  of  per- 
sons in  relation  to  her  as  would  have  taken  after  the  deaths  of  the 
other  children,  in  relation  to  them. 

This  principle  has  been  followed  in  this  branch  of  the  Court  iu 
In  re  Porter's  Trusts  (6)  and  Be  Qamboa's  Trusts  (7). 

Mr.  BedfceUy  for  the  personal  representative  of  I}dx)rah  Best :— 

I 

In  Quested  v.  Michdl  it  was  distinctly  held  that,  as  to  the  per- 
sonalty, the  gift  was  absolute. 

The  true  construction  is,  that  the  testator  meant  to  deal  with  all 
his  brothers  and  sisters  alike :  Low  v.  Smiih  (8). 

Mr.  Druee  in  reply : — 

It  cannot  be  said  that  the  testator  had  the  same  idea  with  regard 
to  BAorah  as  the  rest,  because  he  knew  that  DAorah  was  dead. 
The  only  force  of  the  word  ^  assigns  "  is,  that  the  interest  which 

(1)  24  L.  J.  (Ch.)  722.  (5)  2  My.  &  K.  ©9. 

(2)  Willes,  177.  (6)  4  E.  &  J«  188. 

(3)  4  Run.  884.  (7)  Ibid.  756. 

(4)  VoL  il  pp.  66—76.  (8)  2  Jur.  CNT,  S.)  344« 
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tie  heir  takes  is  an  assignable  interest;   and  the  case  is  thus     V.-aw. 
brought  back  to  In  re  Bootes  (1).  1867 


Tbubtb. 


In  re 

Sib  W.  Page  Wood,  V.C.  :—  ^^5!^'' 

Taking  the  whole  of  this  instrument  together,  I  mnst  come  to 
the  conclusion  that  the  statutory  next  of  kin  of  Deborah  Best  are 
th'j  persons  who  are  intended  here  by  the  words  **  heirs  and 
assigns  "  of  the  testator's  deceased  relative. 

The  scheme  of  the  will  appears  to  be,  that  the  whole  of  the  testa- 
tor's personal  property  should  be  divided  between  the  relatives  he 
has  named,  and  the  representatives  of  those  who  were  dead  at  the 
date  of  the  will,  in  equal  shares.  [His  Honour  read  the  words  and 
continued : — ^ 

^0  doubt  the  tendency  of  recent  decisions  has  been  that  "  the 

heir"  takes  as  a  purchaser.    The  original  sense  of  the  word  is  to 

preTail,  and  the  peraon  who  is  heir  is  to  take  as  persona  designala ; 

and  that,  notwithstanding  the  character  of  the  property  bequeathed. 

But  here,  the  gift  being  to  the  "  heirs  and  assigns,"  it  is  impossible 

for  the  heir  to  take  as  persona  designaia.  And  when  it  is  found  that 

in  all  the  previons  gifts  the  testator  has  used  the  words  *^  heirs  and 

aligns  '^  unnecessarily,  the  conclusion  is,  that  his  notion  was  that 

thJB  was  the  proper  mode  of  limiting  personal  estate,  so  that  it 

should  go  in  the  ordinary  course  of  distribution  by  law.    Then,  one 

of  his  relatives  being  already  deceased,  he  intended  to  make  a 

juo^'-Bubstitutional  gift  to  those  persons  who  might  represent  in 

Ian-  his  deceased  relative,  precisely  as  he  had  given  one-seventh 

already  to  each  living  relative,  "  his  (or  her)  heirs  and  assigns." 

I  think  there  is  sufficient  indication  of  the  testator's  intention, 
though  his  notion  as  to  the  proper  mode  of  limiting  personal  estate 
^as  an  erroneous  one. 

There  will  therefore  be  a  declaration  that,  according  to  the  true 
construction  of  the  will,  the  persons  entitled  to  this  fund  are  those 
^ho  were  the  next  of  kin  of  Deborah  Bed  at  her  death,  according 
to  the  Statutes  of  Distribution. 

Solicitors:    Messrs.    Sharp  dt    VUUhome;   Messrs*    Oray    db 

Mounsetf,  t 

(1)  1  Dr.  &  Sm.  228. 
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T^.  w.     LONDON  AND  NORTH-WESTERN  RAILWAY  COMPANY 

1867  i;. 

May  2.      LANCASHIRB  AND  YORKSHIRE  RAILWAY  COMPAOT. 

Jurisdiction — lyespasa — Irreparable  Injury — Injunction — Demurrer. 

A  bill  was  filed  to  restnun  a  railway  company  from  pkdng  an  oliitniction, 
partly  on  a  public  footway  and  partly  on  land  belonging  to  the  PluntifEB, 
a  rival  ndlway  company,  so  as  to  block  up  the  aooeas  to  a  station  of  the 
Plaintifb,  and  alleged  that  the  injury  to  the  traffic  by  allowing  the  obstruc- 
tion to  remain  would  be  irreparable,  and  that  the  act  was  done  without  any 
colour  of  title  by  the  Defendants : — 

Beld,  that  this  was  one  of  the  exoeptional  cases  in  which  this  Court  would 
interfere  to  restrain  a  trespass  by  a  stranger,  and  demurrer  overruled. 

Demurrer. 

The  bill,  which  was  filed  to  restrain  an  obstraction  by  the  Defen- 
dant  company  to  the  access  to  a  station  of  the  Plaintiff  company 
at  Wigafif  contained  the  following  statements : — 

The  Plaintiff  and  Defendant  companies  had  for  many  years 
been,  and  still  were,  competitors  for  traffic  between  Wigan  and 
Manchester,  and  their  stations  at  Wiffan  were  near  to  each  other. 

(14.)  The  Plaintiffs  being  desirous  of  enlarging  their  station, 
purchased  of  Lord  KinffBdoum  a  piece  of  ground  adjoining  their 
station  on  the  east  side,  and  lying  between  such  station  and  a 
lane  called  Faggy  Lane,  and  by  an  indenture  dated  the  Slat  of 
July,  1861,  such  piece  of  ground  was  duly  conveyed  by  Ix)rd 
Kingadown  to  the  PlaintifEs.  The  Plaintiflfs  thereupon  enlarged 
their  station  by  throwing  into  it  the  purchased  land,  and  enclosing 
it  by  a  substantial  brick  wall,  in  continuation  of  the  boundary 
wall  of  their  railway  along  the  west  side  of  Fagffy  Lane.  In 
order  to  suit  the  convenience  of  the  inhabitants  of  Wiga't^ 
by  affording  them  access  to  the  station  from  Faggy  La'My 
the  Plaintiffs,  about  two  years  ago,  took  down  part  of  their  new 
boundary  wall  and  made  an  opening  into  Faggy  Lane ;  and  that 
opening  was  ^' daily  and  constantly  used  without  interruption  by 
persons  travelling  by  the  Plaintiffs'  railway,  and  by  the  Plaintiffs 
and  their  officers,  servants,  and  workmen,  as  a  means  of  access  to 
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mid  from  the  PlaintiW  station  from  and  to  Foggy  Lane;  and     y^.w. 
«ach  means  of  aooess  was  a  very  great  oonvenience  to  the  persons        i867 
using  such  lailwajy  and  to  Plaintiff,  their  offioei%  servants,  and      l^^ 

Tf'E&rMBOSt 

On  the  29th  of  March  Defendants,  without  any  previous  notioe,  Bailwat  Go. 
luid  without  any  lawful  authority  for  so  doing,  erected  a  strong  T.A«nAamim 
wooden  fence,  partly  upon  the  land  purchased  by  the  Plaintiffs    youbibb 
&OIII  Lord  Kingsdaum  and  partly  upon  part  of  Faggy  Lane,  so  BauwatOo* 
u  completely  to  block  up  the  communication  between  Plaintifib' 
station  and  Foggy  Lane^  and  to  prevent  any  person  from  passing 
&om  Faggy  Lane  into  the  Plaintiifs^  station.      The  Plainti£b 
camed  the  fence  or  barrier  to  be  removed,  but^  on  the  following  day 
(the  30th  of  March),  Defendants  caused  a  much  stronger  fence  to 
be  erected  in  the  same  place.    On  the  1st  of  April  the  Plaintiffs 
caused  this  barrier  to  be  removed,  although  the  workmen  of  De- 
fendants, fifty  in  number,  opposed  its  removal  with  great  force 
^d  yiolenoe,  and  a  considerable  disturbance  took  place.     On 
the  3rd  of  April  the  Defendants  commenced,  and  on  the  4th  of 
April  completed,  the  erection  of  a  very  strong  barrier  or  stockade, 
eight  feet  high,  and  sunk  to  a  considerable  depth,  made  of  very 
thick  timber,  and  clamped  with  iron,  on  the  site  of  the  barriers 
which  had  been  removed,  so  as  completely  to  obstruct  the  en- 
trance and  prevent  all  access  between  the  station  and  Faggy  Lane. 
The  Defendants  at  the  same  time  had  also  erected  two  other 
barriers  across  Faggy  Lane ;  but  these  barriers  were  afterwards, 
on  the  11th  of  Aprils  removed  by  them,  as  proceedings  by  way  of 
sommons  in  respect  of  these  obstructions  had  been  taken  against 
&em  by  the  local  board  of  health  for  Wigan. 

(24.)  The  stockade  in  front  of  the  entrance  to  Plaintiff's'  station 
"'was  so  erected  by  Defendants  without  any  lawful  warrant  or 
authority,  for  the  purpose  of  preventing  passengers  from  coming 
to  or  going  from  Plaintiffs'  station  by  Faggy  Lane,  and  to  induce 
them  to  use  the  railway  route  of  Defendants  instead  of  that  of 
Plamtiffs." 

(25.)  ^  The  Defendants  the  company  have,  by  their  officers  and 
servants,  stated  that  they  will  keep  the  said  entrance  into  Plaintiffs' 
station  from  Faggy  Lane  stopped  up  as  aforesaid  at  all  hazards,  and 
diat  they  will  by  force  prevent  the  removal  of  such  fence ;  and 
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V.-c.  W.     under  the  circumstanoes  aforesaid  Plaintiffs  hare  not  again  at- 
1367        tempted  to  remove  it" 

J^  (26.)  "  Plaintiffs  have  sustained  great  loss  and  injury  by  the 

A2n>  NoBTH-  aforesaid  unlawful  conduct  and  proceedings  of  Defendants  the 
Bailvat  Go.  Lancashire  and  Yorkshire  BaUway  Company ;  but  they  are  advised, 
T.Axr^«fT»«  as  the  fact  is,  that  they  have  no  adequate  remedy  at  law  against 
AND        Defendants  the  Lancashire  and  Yorkshire  BaUway  Company,  but 
iLuLWAT  Go.  they  are  entitled  to  such  relief  in  equity  as  is  hereinafter  prayed.** 
*"^  The  biU  prayed  an  injunction  to  restrain  Defendants  &om  permit- 

ting the  barrier  to  remain  nnremoved ;  an  injunction  to  restrain  the 
erection  of  any  fence  whereby  the  traffic  to  or  from  Plaintiffs'  station 
along  Faggy  Lane,  or  free  and  uninterrupted  access  to  the  station 
for  Plaintiffs,  their  officers,  clerks,  servants,  and  workmen,  or  any 
person,  might  be  in  any  manner  obstructed,  hindered,  or  impeded ; 
and  also  an  injunction  to  restrain  Defendants  from  preventing  the 
removal  by  Plaintifis  of  the  fence  in  front  of  the  entrance  to  their 
station,  or  the  removal  of  any  other  obstruction  erected  by  De- 
fendants. 

The  bill  also  prayed  compensation  in  damages  for  the  trespasses, 
obstruction,  and  nuisance  thereinbefore  complained  of* 
To  this  bill  the  Defendants  filed  a  demurrer* 

Sir  Bounddl  Palmer,  Q.C.,  and  Mr.  Lorenee  Bird,  in  support 
of  the  demurrer : — 

The  Court  will  not  entertain  a  bill  for  the  purpose  of  restraining 
a  simple  legal  trespass  by  injunction ;  and  all  that  is  alleged  by  this 
bill  is  an  encroachment,  without  colour  of  title,  by  A.  upon  B.^s  land, 
which  has  the  effect  of  shutting  out  B,  from  access  to  a  public 
highway.    In  Davenport  v.  Davenport  (1),  which  was  a  bill  by  a 
man  out  of  possession,  but  claiming  to  be  entitled  under  a  settle- 
ment against  the  Defendant^  who  had  been  in  possession  of  the 
estate  for  nineteen  years,  praying  an  injunction  to  restrain  him 
from  cutting  and    selling   ornamental   timber,  Vice-chancellor 
Wigram  allowed  a  demurrer,  deciding  that  where  there  was  no 
equity  between  the  parties  apart  from  the  mere  question  of  legal 
right,  the  Court  would  not  interfere  in  a  case  of  trespass  against 
the  party  in  possession  until  the  right  was  estabh'shed  at  law. 

(1)  7  Hare,  217. 
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So  again  in  Earl  Talbot  y.  Hope  Scott  (1),  where  your  Honour     V.-O.  W. 
obserres  (2) :  "  Where  there  is  an  entire  want  of  privity  between        1867 
Plaintiff  and  Defendant,  and  Defendant  is  simply  a  wrongdoer  at    '  London 
law,  this  Gonrt  does  not  take  upon  itself  to  interpose,  unless  in  ^wwe^' 
certain  very  exceptional  eases  " — such  as  an  invasion  by  a  mere  tres-  ^^^^^^  Co. 
passer  ''by  cutting  down  timber  without  a  colour,  or  shadow,  or  LAHCArana 
pretence  of  title,  and  the  property  may  be  destroyed  before  you  can    Yoruhibx 
arrest  his  proceedings  at  law.     But  even  that  was  not  recognized  ^^^'^^ 
as  a  case  for  the  interference  of  the  Court  until  after  a  considerable 
stmggle  in  the  mind  of  Lord  Thurlow :  iZo&tnson  v.  Lord  Byron  (3)." 
Xo  doubt  a  certain  amount  of  perseverance  in  a  trespass,  or  a 
vexations  repetition  of  trespass  after  the  right  has  been  established 
at  law,  might  be  restrained ;  but,  except  in  cases  of  irreparable 
damage,  and  not  merely  of  an  inconvenient  and  temporary  inter- 
ruption of  a  right,  the  Court  does  not  interfere.      Again,  in 
Bed  Y.  Drake  (4)  your  Honour  declined  to  interfere  for  the  pur- 
pose of  preventing  annoyance  to  property  by  a  mere  stranger, 
aud  in  Webster  v.  SotUh  Eastern  Railway  Company  (5)  it  was  held 
that  a  laQway  company  is  not  more  the  object  of  this  species  of 
injonction  than  anybody  else,  where  the  company  is  acting  simply 
as  a  person  asserting  an  adverse  right. 

No  case  of  irreparable  damage  such  as  that  on  which  the  Court 
h&  acted,  in  the  exceptional  cases  referred  to,  here  arises.  It  is 
not  even  alleged  that  the  obstruction  will  in  the  slightest  degree 
interfere  with  Plaintiffs'  carrying  on  trade,  but  only  that  the  foot* 
way  was  convenient,  and  that,  being  deprived  of  it,  they  suffer  loss 
and  injury.  On  the  statements  in  the  bill  there  is  complete  and 
ample  remedy  at  law,  and  there  is  no  jurisdiction  in  this  Court  to 
interfere.  Further  than  this,  the  Plaintiffs  have  taken  the  law 
into  their  own  hands ;  and,  lastly,  there  is  no  sufficient  allegation 
in  the  bill  that  the  Plaintiffs  are  owners  of  the  land  right  up  to 
and  adjoining  the  footway. 

The  AUomey-Oeneral  (Sir  John  Bolt)  and  Mr.  Speed,  for  the 
Plaintiffs,  in  support  of  the  bill,  were  not  called  upon. 

(1)  4  K.  &  J.  96.  (3)  1  Bra  C.  C.  588. 

(2)  IWd.  112.  (4)  11  Hare,  369. 

(5)  1  Sim.  (N.  S.)  272. 
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v.-a  w.     Sir  W.  Page  Wood,  V.O.  :— 
^^^7  rp^g  demurrer  must  certaiiily  be  overmled.    It  is  one  of  those 


London  cases  of  irreparable  mischief  occasioned  by  a  trespasser  againBt 
Wsffmor  persons  in  possession  wmch  require  relief  m  eqmty.  Bmnion  y. 
Railwat  Co.  j^^  Byron  (1)  was  just  a  case  of  the  same  character  in  one  sense. 


V. 


TiAwoAHHTBi  Jq  that  casc,  the  letting  down  the  water  by  the  miller,  so  as  to 


AND 


YoaxsBiBv    inundate  his  neighbour,  was  an  act  which  could  not  be  remedied, 


Railway  Go. 


and  the  eyil  of  which  would  be  irreparable  before  the  right  in 
question  could  be  tried.     What  is  alleged  here  is,  that  the  Plain- 
tiffs,  on  land  of  which  they  have  had  possession  for  nearly  six 
years,  opened,  about  two  yeais  ago,  a  foot  passage  into  this  lane, 
for  the  accommodation  and  at  the  request  of  persons  desiroufi  of 
coming  that  way  to  their  railway,  a  conyenienoe  to  those  who 
wished  to  use  the  railway.     The  operation  being  described  as 
simply  an  opening  in  their  wall  (which,  they  say,  they  completed 
after  the  purchase  from  Lord  Kinffadatcn),  I  must  assume  that 
to  be  on  the  very  verge  or  edge  of  the  lane.     Then  the  bill 
alleges  that  they  are  rivals  in  traffic  with  Defendants;  that  per- 
sons have  daily  used  this  footpath  as  passengers  on  their  railway ; 
and  that  the  obstruction  in  question,  by  the  Defendants,  is  for 
the  express  purpose  of  diverting  that  traffic  and  inducing  per- 
sons   to    travel    on    Defendants'  line  of   railway,  whereby  the 
Plaintiffs  will  be  irremediably  damaged.    This,  one  can  easily  see, 
is  most  likely  to  take  effect,  as,  if  passengers  are  prevented  from 
using  one  easy  mode  of  access,  which  they  were  daily  in  the  habit 
of  using,  the  diversion  of  that  traffic  will  arise,  and  it  is  that  sort 
of  damage  which  cannot  be  measured.    There  is  no  mode  of  esti- 
mating it.    It  is  just  as  if  a  large  shop  in  Beffeni  Street,  having 
two  entrances  to  its  place  of  business,  constantly  used,  and  by 
which  the  business  had  been  largely  increased  (one    in   Beffent 
Street  and  the  other  in  a  side  street),  were  to  find  that  some  one 
had  taken  upon  himself  to  close  up  one  of  those  entrances.     It  is 
just  one  of  those  cases  of  trespass  and  irremediable  damage  w hich 
the  Court  does  interfere  to  prevent.    In  Hervey  v.  Smith  (2)  I  felt 
no  hesitation  in  granting  a  mandatory  injunction  where  a  man 
had  placed  a  tile  upon  his  neighbour's  chimney-pot.  It  was  one  of 

(1)  1  Bit).  0.  0.  588.  (2)  1  K.  &  J.  389. 
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those  simple  and  smnmary  acts  which  can  be  so  immediately  done,     V.-OL  w. 
that  it  is  not  possible  to  prevent  it  while  the  right  is  being  tried,       1807 
and  I  decided  that  the  Court  would  interfere  to  prevent  such      lohdok 
damage.      In   this  case  it  is  impossible  to  say  what  amount  of  ^^^^* 
tiaffic  will  be  lost  while  the  right  is  being  tried.    It  is  not  in  the  Bailwat  Ck>. 
least  analogous  to  the  cases  cited,  in  which  the  Court  has  refused  T.A«nA'«m« 
to  interfere  against  the  legal  title  of  the  person  in  possession,   YoRKamn 
who  was   about  to  cut  down  trees,  or  exercise  similar  acts  of  ^^"^^  ^• 
ownership. 

Here  there  is  no  averment  on  the  face  of  the  biU  that  the  De- 
fendants claim  any  right  in  the  property.  They  place  this  obstruc- 
tion partly  on  the  Plaintiffs'  property  and  partly  on  the  lane.  I 
iigtee  that^  so  far  as  the  public  lane  is  concerned,  it  does  not 
appear  that  there  is  any  obstruction  to  those  persons  going  along 
the  lane,  who  do  not  want  to  come  upon  the  Plaintiffs'  property. 
Bot  the  allegation  is  that  partly  on  the  Plaintiffs'  property,  and 
partly  on  the  lane,  Defendants  have  made  a  wall  which  is  an  ob- 
stmction*  That  is  a  case,  I  think,  for  relief  and  the  demurrer 
must  be  overruled. 

Solicitors :   Mr.  /.  Elenhimop ;  Messrs.  Clarke,  Woodcock,  dt 
BylancL 
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v.-c.  M.  GEIEVE  V.  GRIEVE. 

Gift  to  A.  and  B,  and  their  Children — Rule  in  Wild's  Case, 

DevisG  of  hoase  to  my  nieces  J^ouisa  and  Emily,  and  to  their  children,  and 
if  they  have  not  any,  to  their  brother  William  and  his  children  ;  "the  fami- 
ture  to  go  with  the  honse.''  Neither  of  the  nieces  had  a  child  at  the  date  of 
the  will,  but  both  had  children  bom  af^rwards  : — 

ffdd,  that  the  rule  in  Wildes  Case  (1)  was  not  inflexible,  and  that  the  gift  of 
the  furniture  was  a  sufficient  reason  for  not  vesting  estates  tail  in  the  nieces ; 
and,  therefore,  that  the  nieces  took  the  house  and  furniture  for  their  lives, 
with  imroediate  remainders  to  the  children  of  each  coming  into  esse  during 
the  lives  of  the  nieces. 

1  HE  question  in  this  case  was  as  to  the  construction  of  the  fol* 
lowing  devise  and  bequest  contained  in  the  will  of  Bachd  M.  A. 
Salmon,  bearing  date  the  20th  of  April,  1846  :-^ 

^^  To  mj  nieces  Louisa  and  Emily  1  leave  my  house  at  Clifton 
after  my  sister  s  death,  and  to  their  children,  and  if  they  have  not 
any,  to  their  brother  William  and  his  children,  always  burthened 
with  £10  a  year  to  the  Clifton  school.  The  furniture  to  go  with 
.the  house,  but  changed  as  my  sister  may  like.** 

The  testatrix  died  in  February,  1847. 

The  testatrix's  niece  Louisa  had  iSve  children,  the  eldest  bom  in 
May,  1846,  between  the  date  of  the  will  and  the  death  of  the 
testatrix,  the  others  being  bom  afterwards.  The  niece  EmUtf 
married,  and  had  since  died,  having  had  only  one  child,  bom  in 
1854,  after  the  death  of  the  testatrix. 

The  testatrix's  sister  having  died,  this  special  case  was  presented 
to  determine  the  rights  as  between  the  two  nieces  and  their 
children. 

Mr.  Charles  HaM,  for  the  Plaintiff,  the  niece  Louisa  : — 

The  gift  here  being  a  gift  to  two  persons  and  their  children,  and 
there  being  no  children  at  the  time  of  the  devise,  that  is,  at  the 
date  of  the  will,  children  must  be  read  as  a  word  of  limitation, 
and  the  rule  in  Wild's  Case  (1)  must  be  applied  so  as  to  give  an 

(1)  6  Rep.  16  h. 
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estate  tail  to  the  nieces.     The  word  ^'children,"  then,  being     y.-O.M. 
coDstmed  ^  heirs  of  the  body,"  the  effect  will  be,  according  to       1867 
Co.  Liit.  (1),  that  the  nieces  will  take  joint  estates  for  their      grdevb 
Kveg,  with  several  inheritances  in  tail,  with  cross-remainders  be-      q^^ 

tween  them  in  tail :  Forrest  v.  Whiteway  (2) ;  Ex  parte  Tanner  (3).       

In  Wik  V.  Byng  (4),  Vice-Chancellor  Wood  construed  a  gift  to  one 
and  her  children  as  vesting  an  estate  tail  in  the  first  taker,  in  a 
case  where  there  was  a  gift  of  heir-looms,  in  order  to  cany  out  the 
btention  of  the  testator,  and  that  decision  was  affirmed  by  the 
Honse  of  Lords :  Byng  y.  Byng  {b). 

The  direction  that  the  furniture  shall  go  with  the  house  does 
not  prevent  WilcTa  Case  (6)  applying^  as,  although  the  rule  in  that 
case  is  not  applicable  to  personalty,  it  applies  to  the  realty,  and 
the  personalty  will  follow  the  realty. 

[He  also  referred  to  Jarman  on  Wills  (7),  and  Hawhina  on 
Wills  (8).] 

Ur.  KardaJce,  Q^C,  for  the  h^band  and  only  child  of  the  niece 
Emtbf;  and  Mr.  George  Williamson,  for  the  infant  children  of  the 
Plaintiff:— 

The  rule  in  WHd^s  Case  is  not  inflexible,  and  will  not  be  applied 
where  its  effect  would  be,  as  in  the  present  case,  to  defeat  the 
intention  of  the  testatrix,  which  the  Court  will  ascertain  by  refer- 
ence to  the  whole  will :  Byng  v.  Byng. 

The  intention  of  the  testatrix  was,  that  the  nieces  should  take 
separate  estates  for  life,  and  that  the  children  of  each  should  take  in 
moieties;  and  by  reading  the  word  ''children"  asa  word  of  purchase, 
this  intention,  both  as  to  the  house  and  furniture,  will  be  carried 
out;  while  the  effect  of  giving  estates  tail  to  the  nieces  would 
certainly,  as  to  the  furniture,  defeat  the  intention  of  the  testatrix : 
Buffar  Y.  Bradford  (9);  Broadhurst  v.  Morris  (10);  Seals  v 
Barter  (11) ;  Oates  v.  Jaekson  (12) ;  Jeffery  v.  Eonyicood  (13). 

(1)  Sect  28a.  (8)  Page  182. 

(2)  8  Ex.  367.  (9)  2  Atk.  220. 

(3)  20  Bear.  874.  (10)  2  B.  &  Ad.  1. 

(4)  2K.ft  J.  669.  (11)  2  B.  &  P.  486. 

(5)  10  H.  L.  C.  171.  (12)  2  Str.  1172. 

(6)  6  Bep.  16  b.  (18)  4  Madd.  398. 

(7)  2DdBd.voLiLpu829;8rdEd.vol.iLp.365. 
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Moreover,  the  rule  in  WUd^a  Case  (1)  does  not  apply  to  per- 
Bonalty,  and  the  direction  that  the  fomitore  shall  go  with  the 
house  prevents  that  rule  being  applied :  Audtley  v.  Ham  (2). 

Mr.  Charles  HaU,  in  reply,  referred  to  Towns  v.  Wentworih  (3). 


Sir  E.  Malins,  V.C: — 

The  construction  of  this  will  involves  considerable  difficulty. 

It  has  been  contended  that  I  am  bound  by  the  rule  in  WMs 
Case  to  hold  that  the  nieces  took  an  estate  tail,  the  rule  being  that 
where  there  is  a  gift  to  one  and  his  children,  and  there  are  no 
children  at  the  date  of  the  will,  it  vests  an  estate  tail  in  the 
parent. 

On  the  part  of  the  Defendants  it  was  contended  that  there  is 
enough  on  the  face  of  the  will  to  shew  that  the  intention  of  the 
testatrix  was,  that  the  nieces  should  be  tenants  for  life,  with  re- 
mainders to  their  children;  and  I  think  that  is  the  right  con- 
struction. 

The  rule  in  WUcCs  Case  has  always  been  regarded  as  flexible^ 
and  one  which  may  be  departed  from.  This  was  clearly  stated  in 
the  case  of  Bynp  v.  Bifng  (4),  by  Lord  Orantoarth,  as  follows  : — "  It 
must  be  taken  as  established  by  the  rule  of  construction  laid  down 
in  WUcCs  OasBy  that  where  there  is  a  devise  of  land  to  a  man  and 
his  children,  and  he  has  at  the  time  of  the  devise  no  children, 
then  prima  facie  the  word  '  children '  shall  be  taken  to  be  a  word 
of  limitation,  and  the  first  taker  shall  have  an  estate  tail ;  but,  on  the 
other  hand,  if  the  first  taker  has  children  at  the  time  of  the  devise, 
then  the  will  shall,  prima  faete^  be  construed  as  giving  a  joint  estate 
to  the  first  taker  and  the  children  as  purchasers.  I  have  qualified 
the  rule,  as  stated  by  Lord  Coke,  by  introducing  the  words  *  prima 
facie/  because  he  certainly  did  not  mean  to  state  the  rule  as  one 
which  must  take  effect  where  a  contrary  intention  was  apparent ; 
and  it  is  clear  that,  in  acting  on  the  rule  in  both  its  branches,  the 
Courts  have  always  considered  themselves  at  liberty  to  disregard 
it  where  an  adherence  to  it  would  defeat  the  intention  of  the 
testator,  as  collected  from  other  passages  in  the  wilL" 

(1)  6  Bep.  16  b.  (3)  11  Moo.  P.  G.  526. 

(2)  26  Beav.  196 ;  1  D.  F.  A;  J.  226.  (4)  10  H.  L.  C*  17& 
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In  that  case  the  role  was  treated  as  flexible^  for  the  reason  that     V.-O.  H. 
the  deTise  was  to  Mary  Anne  Byng  and  her  children.    Mary  Anne        1867 
Byng  had  many  children  at  the  time,  and,  according  to  the  rule  in      qI^x 
WiUli  Casey  she  and  her  children  must  have  taken  as  joint  tenants 
in  fee ;  bat  when  the  context  of  the  whole  will  was  looked  at,  it 
iras  found  that  the  deyisee  was  to  take  the  name  and  arms  of 
OnameTy  and  the  House  of  Lords  arrived  at  the  conclusion  that 
there  was  sufficient  to  shew  that  Wild's  Case  (1)  must  not  be 
applied,  and  that  the  intention  of  the  testatrix  would  have  been 
defeated  unless  an  estate  taQ  was  giyen. 

In  this  case  the  question  is,  whether  I  must  apply  Wild's  Case  so 
as  to  giye  an  estate  tail  where  such  a  construction  would  defeat  the 
intention  of  the  testatrix.  In  Byng  y.  Byng  (2),  the  house  and  the 
heirlooms  were  to  go  together ;  in  the  present  the  furniture  is  to 
go  with  the  house ;  it  amounts  to  this,  that  Louisa  and  Emily  are 
to  hare  the  furniture,  and  their  children  after  them. 

In  this  case  nothing  can  be  more  plain  than  that  the  testatrix 
mtended  that  the  house  and  furniture  should  go  first  to  the  nieces, 
then  to  their  children,  and  if  none,  then  to  William  ;  and  the  only 
question  is,  whether  the  rules  of  law  prevent  that  intention  taking 
effect 

The  question  whether  the  nieces  had  any  children  must  be 
determined,  not  at  the  death  of  the  testatrix,  but  during  the  lives 
of  the  two  nieces  who  take  for  life,  and  if  during  their  lives  they 
have  any  children,  then  to  such  children,  but  if  none,  then  over  to 
WHUam  and  his  children;  and  the  rule  in  WHoPs  Case  not  being 
inflexible,  the  intention  of  the  testatrix  can  be  carried  out. 

Buffar  V.  Bradford  (3)  shews  that  if  by  giving  an  estate  tail  the 
testator^s  intention  would  be  defeated,  the  rule  in  WHd^s  Case  may 
he  departed  £rom,  and  in  this  case  the  direction  that  the  furniture 
shall  go  with  the  house  appears  to  me  to  be  a  sufficient  reason  for 
not  giving  estates  tail.  The  devise  of  the  house  and  the  gift  of 
the  f nmitnre  must  be  taken  together ;  and  by  holding  that  the 
children  take  as  purchasers,  the  intention  of  the  testatrix  will  be 
carried  out  as  £Etr  as  is  consistent  with  the  rules  of  law. 

I  must  therefore  hold  that  the  nieces  Louisa  and  Emily  take  the 
house  and  furniture  for  their  lives,  with  immediate  remainders  to 

(1)  6  Bep.  16  b.  (2)  10  H.  L.  C.  171.  (S)  2  Atk.  220. 
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the  children  of  each ;  the  effect  being  that  Louisa,  who  is  still 
aUve,  is  entitled  to  one  moiety  of  the  house  and  famitnre  for  her 
life,  with  remaiader  to  her  children,  and,  the  time  at  which  the 
class  of  children  take  being  the  death  of  the  tenant  for  life, 
all  children  coming  into  esse  within  that  period  will  take  with 
them ;  and  the  child  of  the  other  niece,  Emily,  who  is  dead,  is 
entitled  absolutely  to  the  other  moiety  of  the  house  and  fomitnre. 

Solicitors  for  the  Flaintifis :  Messrs.  W^iamson,  HiU,  dk  San. 
Solicitors  for  the  Defendants :  Messrs.  Stephens  dk  Matthews. 


y.-o.  M. 

1867 
March  22. 


In  re  OYEREND,  QURNEY,  AND  CO. 
Ex  parte  LINTOTT. 

Wtnding'Up — Interest  on  CaU — Notice  to  pay  Interest  under  3  <fe  4  WUL  4, 

A  notice  of  a  call  on  a  contributory  under  a  rolontary  winding-up  under 
the  supervision  of  the  Court,  stated  that  if  the  call  was  not  paid  at  the  time 
appointed,  interest  would  be  charged  thereon  at  the  rate  of  5  per  cent.  The 
articles  provided  for  interest  on  calls : — 

JBdd^  that  the  notice  that  interest  would  be  charged  came  within  the  28th 
section  of  3  &  4  Will.  4«  c  42 ;  and  the  Court  ordered  the  oontributoiy  to 
pay  the  call  with  interest  thereon  up  to  the  date  of  payment. 

JL  HE  question  in  this  case  was,  whether  contribatories  in  Overend, 
Oumey,  dk  Co.,  Limited,  were  to  pay  interest  upon  a  call  which 
had  been  made  upon  them,  Mr.  Lintotfs  being  a  representative 
case. 

The  company  being  in  the  course  of  a  voluntary  winding-up 
under  the  supervision  of  the  Court,  the  liquidators  in  the  month  of 
August,  1866,  made  a  call,  payable  on  the  15th  of  September.  At 
the  foot  of  the  notice  of  the  call  was  the  following : — 

^  N.B. — Should  the  above  call  not  be  paid  at  the  date  named, 
interest  will  be  charged  thereon  at  the  rate  of  £5  per  cent,  per 
annum." 

This  notice  was  received  by  Mr.  Lintolt  on  the  29th  of  August. 
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The  articles  of  aasociatioii  of  the  company  provided  that  if  V.O.M. 

before  or  on  the  day  appointed  for  the  payment,  any  member  did  1867 

not  pay  the  amount  of  the  call  to  which  he  was  liable,  then  such  jn  n 
member  should  pay  interest  for  the  same  from  the  day  appointed  gmkb^aco 

for  the  payment  thereof  to  the  time  of  actuaL  payment,  at  such  jez  parte 

ntte,  not  being  less  than  five  per  cent.,  as  might  from  time  to  time  ^^^"' 
be  fixed  by  the  directors  at  any  meeting  of  the  board,  and  notified 
to  the  members  in  the  notice  given  of  the  call. 

Mr,  Boxburgihf  Q.C.,  and  Mr.  Ferrers,  for  the  oflScial  liquidators : — 

The  contract  between  the  members  of  this  company  was,  that 
each  member  should  pay  £50  per  share  on  each  share  held  by 
ium,in  such  proportions  as  might  be  called ;  and  that  if  any  mem- 
ber did  not  pay  the  money  at  the  time  fixed  for  payment^  he 
should  pay  interest  until  the  time  of  payment  Sect  75  of  the 
Companies  Ad  of  1862  makes  the  liability  a  specialty  debt 
Sect  133  authorizes  the  making  of  calls  by  liquidators  under  a 
yolontary  winding-up,  and  under  sect.  151  such  caU  shall  be 
equivalent  to  one  made  under  a  compulsory  winding-up. 

This  is  a  demand  for  payment,  and  an  intimation  that  if  pay- 
ment be  not  made  at  the  time  appointed  interest  will  be  charged 
thereon,  and  as  such  comes  within  the  28th  section  of  the  statute 
3  &  4  WilL  4,  c.  42.  At  law  that  would  have  been  sufficient  to 
ba?e  entitled  the  official  liquidators  to  interest  by  way  of  damages. 
In  winding  up  a  joint  stock  company,  interest  will  be  allowed  in 
all  cases  where  it  could  have  been  recovered  by  way  of  damages  at 
law :  In  re  State  Fire  Ineuranee  Company  (1). 

Mr.  Swanston,  for  Mr.  LintoU : — 

Mr.  LintoU  is  not  liable  to  pay  interest ;  he  is  only  bound  to  pay 
the  amount  of  his  call,  and  there  has  not  been  and  could  not  have 
been  any  call  for  interest;  and  under  a  voluntary  winding-up 
under  the  supervision  of  the  Court,  the  Court  acts  merely  ministe- 
rially, and  can  only  enforce  what  the  liquidator  has  done  out  of 
Court  The  note  at  the  foot  of  the  notice  is  not  a  call ;  a  four 
%  order  can  be  obtained  at  any  time  to  compel  payment^  but 
snch  a  notice  as  the  present  is  perfectly  novel.  Had  an  order  been 

(1)  2  H.  A;  M.  722. 
Vot.  IV.  O  2 
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V.*0.  M.  made  by  the  Court  for  payment  of  a  sam  of  money,  then,  under 
1867  the  etatate  1  &  2  Vict.  c.  110,  a.  18,  interest  at  4  per  cent,  would 
In  re       haTO  nm,  it  being  equivalent  to  a  judgment,  but  here  there 

Sx  parte         This  is  not  a  directors'  call,   the  functions  of  the  directois 

«.^  '     having  ceased  from  the  date  of  the  winding-up;  and  therefore  none 

of  the  provisions  of  the  articles  of  association  can  apply  to  this 

case,  which  depends  on  the  statutory  powers  of  the  Court,  and 

there  is  nothing  in  the  Act  as  to  interest  on  calls. 

But  it  must  be  shewn  that  under  the  articles  of  association 
we  are  liable  for  interest,  and  that  all  the  requisitions  of  the 
articles  have  been  complied  with :  In  re  Barneys  Banking  Cofih 
pany  (1).  The  articles  of  association  require  twenty-one  days'  notice 
of  the  call,  which  Mr.  Lintott  did  not  have. 

Mr.  Bosoburghf  in  reply. 

Sir  B.  Maliks,  V.C.  : — 

This  is  a  call  made  upon  a  contributory  after  the  order  to  wind 
up,  which  requires  him  to  pay  £10  per  share  on  the  15th  of 
September,  1866,  and  he  is  told  by  a  note  at  the  foot  of  the  call 
notice,  that  should  the  above  not  be  paid  by  the  date  named, 
interest  will  be  charged  thereon  at  the  rate  of  6  per  cent,  per 
annum.    Now  the  meaning  of  that  is  plain  enough :  it  would  have 
been  absurd  to  have  put  anything  in  the  body  of  the  call  upon 
the  subject  of  interest,  because  the  call  assumes  that  everybody 
will  pay  at  the  time  named ;  but  by  way  of  precaution  the  share- 
holders are  told  that  if  they  do  not  pay,  interest  will  be  charged; 
and  that  is  as  distinct  an  intimation  as  the  drcumstances  per- 
mitted to  be  given,  that  those  who  did  not  pay  at  the  time  fixed 
would  not  only  be  charged  with  the  call,  but  that  payment  of 
interest  would  be  enforced. 

Under  these  circumstances,  is  the  contributory  liable  to  in- 
terest? These  parties  are  associated  together  by  articles  of 
association,  and  the  principle  of  the  association  is  that  every 
member  takes  one  share  at  least  of  £50,  and  contracts  with 
every  other  shareholder  that  he  will  be  bable  up  to  the  extent  of 

(1)  Law  Rep.  2  Ch,  360. 
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£50  npon  each ;  and,  farther,  that  whenever  any  calls  are  made,     V..a  H 
lie  will  pay  to  the  common  ftmd  such  calls  to  meet  the  debts  and        iser 
liabilities  of  the  company,  with  interest  on  sach  calls  at  the  rate       j^^ 
ot  not  less  than  £5  per  cent  if  they  are  not  paid  at  the  proper  q^^^^Joo. 
tima    It  is  very  tme  that  the  articles  of  association  contemplate     ^  pofU 
callg  being  made  by  directors,  but  the  company  being  wound  up,     ^"'*^*'*' 
it  is  no  longer  possible  for  the  directors  to  make  calls ;  that  is 
the  substance  of  the  contract  between  the  different,  members  of 
the  company. 

It  was  argued  on  Mr.  LintoU'i  behalf  that  it  would  be  highly 
QDjnst  that  this  gentleman,  who  is  more  than  six  months  in  arrear, 
dioidd  now  be  called  upon  to  pay  interest ;  but  if  it  is  unjust  for 
iim  to  pay  intra^st,  surely  justice  would  require  that  the  interest 
should  be  returned  to  those  who  haye  paid  it,  because  the  principle 
of  this  association  is,  equality  of  contribution  for  the  common 
burdens,  and  equality,  of  advantages  from  the  profit  of  the  busi- 
Bess ;  therefore,  I  think  that  the  argument  of  injustice  entirely 
falls  to  the  ground,  and  I  think  it  would  be  the  height  of  injustice 
if  every  contributory  who  is  in  arrears  is  not  to  pay  interest 
during  the  time  he  is  in  arrear. 

Then  it  becomes  a  question  of  my  power  to  make  him  pay  in- 
terest  It  is  contended  that  the  Court  can  only  give  interest 
where  it  has  ordered  money  to  be  paid,  and  it  is  quite  true  that  up 
to  the  time  of  this  order  I  am  about  to  make,  there  Ib  no  order 
(ii  this  Court  upon  this  gentleman  to  pay  the  calL 

But,  although  the  call  is  not  made  by  the  directors,  the  sub* 
stance  of  the  contract,  as  I  have  already  stated,  is,  that  when  any 
call,  by  whatsoever  means,  or  by  whomsoever  made,  is  required  to 
pay  the  common  debts,  every  contributory  should  pay  the  amount 
ot  his  call,  and  also  interest  for  the  time  during  which  this  call 
is  in  arrear.  I  consider  that  contract  still  in  force.  It  is  not 
abrogated  by  the  order  to  wind  up.  There  are  some  things  in 
whidi  the  contract  remains  in  force,  and  it  is  perfectly  clear  that, 
notwithstanding  the  winding-up  order,  the  amount  of  the  liability 
of  the  shareholders  remains  in  full  force ;  and  equally  clear  to 
my  mind  is  the  obligation  of  the  shareholders  to  pay  interest, 
it  they  do  not  meet  their  call  at  the  time  required  for  payment. 

Under  these  circumstances  am  I  armed  with  the  power  of  com* 
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y.-0.  H.     pellmg  the  payment  of  interest  ?    Mr.  BfxSburgh  pointed  oat  that 
1867       which,  I  think,  is  ooncIusiYe  on  the  subject^  that  by  the  75th 
In  re       section  of  the  Act  of  1862,  this  call,  when  made^  constitutes  a 
QcRNE^&Co,  specialty  debt,  therefore  the  contributory  now  before  me  received 
Ex  paru     a  notice  on  the  29th  of  August  that  he  is  to  pay  a  given  sum  of 
^^^^'     money,  being  a  call  of  £10  per  share  on  each  of  his  shares,  on  the 
15th  of  September.    On  the  15th  of  September  he  becomes  in- 
debted to  the  company  as  a  specialty  debtor.    He  is  told  that  if 
the  call  is  not  paid,  interest  will  be  charged  thereon.    It  is,  there- 
fore, a  notice  that  if  he  does  not  pay  the  call  on  that  day,  he  will 
be  required  to  pay  it  with  interest  at  5  per  cent.     Therefoie, 
this  is  a  specialty  debt  constituted  by  the  notice,  and  payable  on 
the  15th  of  September,  accompanied  by  a  notice  that  if  not  then 
paid,  interest  will  be  charged. 

That  being  the  case,  it  fiEdls  literally  within  the  28th  section  of 
8  &  4  Will.  4,  c.  42,  which  I  have  had  many  times  to  consider; 
and  it  is  settled  that  if  notice  is  giyen  that  interest  will  be  required 
on  a  debt,  the  jury  may  give  it.  The  Judge  generally  directs  the 
jury  to  give  it,  and  that  course  has  been  followed  in  this  Court  by 
Sir  W,  Page  Wood,  who  held  that  where  justice  requires  that  in- 
terest should  be  paid  upon  the  debt,  and  where  notice  has  been 
given  that  interest  would  be  chai^d,  interest  will  be  given. 

In  this  case,  I  think  justice  requires  that  interest  should  be 
paid ;  and,  being  armed  with  the  power  under  the  28th  section  of 
the  Act,  3  &  4  Will.  4,  c  42, 1  make  the  order  that  Mr.  lAntoU 
pay  the  caU,  with  interest  thereon  at  5  per  cent,  from  the  time 
fixed  for  payment,  and  he  must  also  pay  the  costs  of  the  adjourn- 
ment of  the  summons  into  Court. 

Solicitors  for  the  Official  Liquidators :  Messrs.  Mnynard  <&  Co. 
Solicitors  for  Mr.  Lintott :  Messrs.  LinMaiera  dt  Co. 
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March  7, 8. 


In  re  OVEREND,  GURNET,  AND  CO.         V..O.M. 

1867 
WARD  AND  GARFIT*S  CASE. 

Wnuting-up — SharehMen  —  RecUficcUion  of  the  Register  —  26  <£  26  Vict. 

c.  89, «.  35. 

Upon  the  purchase  of  shares  m  a  hanking  company,  the  transfer  was 
ezecnted  hy  hoth  transferor  and  transferee,  and  left  at  the  office  of  the 
company  by  the  transferee  for  registration,  the  day  before  the  company 
stopped  payment.  A  voluntaiy  winding  up  was  ordered  to  be  continued 
under  the  supervision  of  the  Court,  and  the  official  liquidators  r^;istered  all 
the  transfers  lying  at  the  office  : — 

Edd^  that  the  Court  had  power,  under  the  35th  section  of  the  Ccmpanie$ 
Adj  1862,  to  rectify  the  register ;  and  ordered  that  the  name  of  the  transferee 
should  stand  on  the  register  and  the  list  of  contributories  in  place  of  that  of 
the  transferor. 

IHIS  was  an  adjourned  summons  upon  the  application  of  Charle$ 
Ward  that  his  name  might  be  removed  froin  the  register  of  share- 
liolders,  and  from  the  list  of  contributories,  in  respect  of  forty 
shares  alleged  to  be  held  by  him  in  the  above  company,  and  that 
the  name  of  WiUiam  OarJU  might  be  substituted  for  that  of  Charle$ 
Ward. 
The  case  was  heard  upon  the  following  admissions : — 

1.  That  the  forty  shares  in  question  in  this  matter  were  sold 
on  the  Stock  Exchange  in  the  usual  way,  and  the  transfer  of 
such  shares,  dated  the  3rd  of  May,  1866,  was  made  from  WiUiam 
GarJU  to  Charles  Ward,  and  was  executed  by  the  transferor  on 
the  day  of  the  date  thereof,  and  was,  on  the  same  day,  delivered  to 
the  brokers  of  the  transferee,  and  was  executed  by  the  transferee 
on  or  before  the  9th  of  May,  1866. 

2.  That  the  name  of  Charles  Ward  was  already  on  the  share 
roister  of  the  company  as  the  owner  of  forty  shares,  but  he  was 
not  upon  the  register  of  shareholders  as  the  transferee  of  the  other 
forty  shares  now  in  question  on  the  10th  of  May,  1866,  the  date  of 
the  stoppage  of  the  company,  but  that  the  transfer,  with  the  share 
Gerti&eates^  had,  on  the  preceding  day,  been  sent  to  the  office  of 
the  company  by  or  on  the  part  of  Mr.  Ward,  and  was  then  lying 
theie  for  r^istration  at  his  request. 
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V.-O.  M.         3.  That  a  Petition  for  winding  up  the  company  was  presented 

1867        to  this  Court  on  the  11th  of  May,  1866,  and  on  the  same  day  Messrs. 

WAWttAiro    Turqtumd  and  Harding  were  appointed  provisional  liquidators. 

^^^'*         4.  That  no  order  was  made  on  such  Petition  for  a  compulsory 

—        winding-up,  but  a  voluntary  winding-up  was  duly  determined  on 

by  the  shareholders,  and  an  order  for  continuing  the  voluntary 

winding  up  of  the  company  under  the  supervision  of  the  Court  was 

made  on  the  17th  of  June,  1866. 

5.  That  Messrs.  Turquand  and  Harding  were  thereupon  appointed 
the  liquidators  of  the  company. 

6.  That  on  or  after  the  25th  of  June,  1866,  the  liquidators  re- 
gistered all  the  transfers,  123  in  number,  lying  at  the  company's 
office  at  the  time  of  the  stoppage,  including  the  transfer  to  Mr. 
Ward. 

7.  That  Mr.  Ward^s  name  was  now  on  the  register  of  share- 
holders, and  he  was,  on  the  20th  of  July,  1866,  duly  settled  on  the 
list  of  contributories  to  the  company,  in  respect  of  the  forty  shares 
so  sold  by  Mr.  Qarfit. 

Upon  the  hearing  of  the  summons  in  Chambers,  on  the  28th  of 
November,  1866,  the  Chief  Clerk  decided  that  he  had  no  power  to 
alter  the  register,  and  the  question  was  adjourned  into  Court 
for  argument,  as  it  affected  a  large  class  of  shareholders  in  a 
similar  position  to  the  applicant. 

The  foUovring  were  the  articles  of  association  applicable  to  this 
question : — 

11.  No  transfer  of  shares  shall  be  entered  on  the  books  of  the 
company  unless  duly  executed  by  the  transferor  and  transferee, 
and  the  transferor  shall  be  deemed  to  remain  a  holder  of  such 
shares  until  the  name  of  the  transferee  shall  be  entered  on  the 
register  in  respect  thereof. 

The  12th  article  provided  that  the  directors  might  refuse  to  re- 
gister the  instrument  of  transfer,  unless  the  tranfiferee  were 
approved  by  the  board. 

By  the  17th  article,  all  deeds  of  transfer  were  to  be  deposited 
with  the  directors,  or  some  person  for  the  time  being  oathoTueed 
by  them  in  that  behalf,  accompanied  with  such  evidesoe  as  the 
directors  should  require  to  prove  the  title  of  the  transferor,  and 
thereupon,  subject  to  the  provisions  of  the  12th  article,  the  directors, 
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or  BQch  authorized  peisoiiy  should  register  the  transferee  as  a     V.-O.  Bl 
member.  2g^ 

Mr.  Coiton,  Q-C,  and  Mr.  Lindley,  for  Mr.  Ward :—  ^^Sirt 

At  the  period  of  dissolution  of  this  company,  the  name  of  Mr.        

GarJU  was  then  standing  upon  the  register  as  the  holder  of  these 
forty  shares,  and  as  the  directors  had,  after  that  time,  no  power  to 
exercise  the  discretion  given  to  them  by  the  12th  article  of  asso- 
ciation, no  one  else  could  alter  the  register.  The  liquidators  had 
no  power  to  act  in  the  matter,  nor  had  the  Court ;  consequently, 
Mr.  Garfifa  name  must  remain  on  the  register,  and  he  must  be 
beld  liable  for  the  shares  standing  in  his  name. 

After  the  transfer,  which  was,  no  doubt,  properly  executed  in  this 
case,  meetings  of  the  directors  took  place,  where  it  was,  of  course^ 
open  to  them  to  have  given  some  directions  as  to  the  acceptance 
or  non-acceptance  of  the  transfers  then  lying  in  the  office  for 
i^istration ;  but  no  such  directions  were  given,  and  this  transfer 
was  not  sent  in  till  the  day  before  the  stoppaga 

The  84th  section  of  the  Companies  Act  provides  that  a  voluntary 
winding-up  shall  be  deemed  to  commence  at  the  time  of  the  pass- 
ing  of  the  resolution  authorizing  such  winding-up.   Then  the  151st 
section  provides,  that  where  an  order  is  made  for  continuing  a 
winding-up,  subject  to  the  supervision  of  the  Courts  the  liquidators 
may,  subject  to  any  restrictions  imposed  by  the  Court,  exercise  all 
their  powers  without  the  sanction  or  intervention  of  the  Court,  in 
the  same  manner  as  if  the  company  were  being  wound  up  volun- 
tarily.   By  the  153rd  section,  where  any  company  is  being  wound 
np  by  this  Court,  or  subject  to  the  supervision  of  the  Court,  all 
dispositions  of  the  property  and  effects  of  the  company,  and  every 
transfer  of  shares  or  alteration  in  the  status  of  the  members  of  the 
company,  made  between  the  commencement  of  the  winding-up  and 
the  order  for  winding-up,  shall,  unless  the  Court  shall  otherwise 
order,  be  Toid*    And  in  the  case  of  a  company  being  wound  up 
Tolontarily,  it  is  provided  by  the  131st  section  that  all  transfers 
of  shares  taking  place  after  the  winding-up  order  shall  be  void. 

Thus  the  only  persons  authorized  to  sanction  the  transfer  were 
the  diiectorSy  and  as  they  had  not  done  so  before  the  winding  up  of 
the  company,  the  liquidators  could  not  do  so  unless  they  had  power 
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V.-0;m.     to  rectify  the  register — ^which  they  have  not.    The  only  power  to 

1867        rectify  the  register  is  in  the  Court,  and,  according  to  the  dedsionfi 

WakTand    ^^^^^  J^ftve  been  made  in  similar  cases,  the  Court  will  not  rectify 

Garftt's     the  register  so  as  to  place  upon  it,  transferees  of  shares  who  have 

not  been  approved  by  the  directors. 

It  was  decided  in  Walker's  Case  (1)  that  this  Court  could  not 
substitute  its  discretion  for  that  of  the  directors.  And  in  Shep- 
Kerens  Case  (2),  the  Master  of  the  Bolls  held,  that  where  the 
directors  had  refused  to  sanction  a  transfer,  the  ofiScial  liquidator, 
after  the  order  to  wind  up,  had  no  power  to  put  any  one  else  upon 
the  list  of  shareholders.  He  was  bound  to  take  the  register  exactly 
as  he  found  it ;  and  this  decision  was  confirmed  on  appeal  (3).  By 
the  case  of  Bermingham  v.  Sheridan  (4),  it  was  decided  that  if  the 
directors  did  not  approve  of  a  transfer,  the  contract  could  not  be 
enforced. 

Mr.  Baaiburffh,  Q.C.,  and  Mr.  Ferrers^  for  the  official  liquidators. 

Mr.  Baily,  Q.C.,  and  Mr.  Bogers,  for  Mr,  OarJU : — 

It  is  not  denied  that  Mr.  Ward  was  a  perfectly  fit  and  proper 
person  to  be  placed  on  the  list  of  shareholders  in  respect  of  these 
shares.  The  fact  that  he  was  already  the  holder  of  forty  shares  in 
his  own  name  is  sufficient  proof  that  the  directors  would  have  sanc- 
tioned the  transfer  to  him.  Both  transferor  and  transferee  were 
probably  equally  eligible,  but  as  the  transfer  never  was  registered, 
the  question  now  is,  whether  there  is  jurisdiction  either  in  the 
official  liquidators  or  the  Court,  to  complete  the  registration. 
Both  parties  had  signed  the  transfer  before  the  winding-up  order 
was  applied  for,  and  the  transfer  was  actually  left  at  the  office  for 
registration  by  the  transferee  himself,  and  it  only  required  the 
form  of  registration  to  be  complete. 

Under  the  Companies  Ad  of  1862  (25  &  26  Vict,  c  89),  the 
power  of  the  liquidators  is  defined.  By  the  95th  section  of  that 
Act  it  is  provided  that  they  shall  have  the  power  to  carry  on  the 
business  of  the  company  so  far  as  may  be  necessary  for  the  bene- 
ficial winding  up  of  the  same.    They  may  sell  real  and  personal 

(1)  Law  Rep.  2  Eq.  554.  (3)  Law  Rep.  2  Ch.  16. 

(2)  Ihid.  564.  (4)  33  Beav.  660, 
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property,  and  execute  transfers  of  such  property.    They  may  do  all     Y.-0.  M. 
acta,  and  execute  in  the  name  and  on  behalf  of  the  company  all       isffl 
deedS)  leceipta,  and  other  docoments,  and  nse  for  that  purpose,    WasdIxo 
when  necessary,  the  company's  seal.    They  may  draw,  accept^  and     ^q^^ 
indorse  bills  of  exchange  and  promissory  notes  in  the  name  of  the       -"- 
company,  and  do  all  other  acts  that  may  be  necessary  for  winding- 
np  the  affairs  of  the  company ;  and  the  96th  section  enacts  that 
the  Court  may  proyide  that  the  official  liquidator  may  exercise 
any  of  these  powers  without  the  authority  and  interrention  of  the 
Conrt    We  contend,  therefore,  that  the  liquidators  had  power  to 
roister  the  transfers  left  at  the  office  for  registration,  and  which 
would  have  tinddubtedly  been  roistered  by  the  directors  but  for 
the  winding-up. 

In  Bermingham  r.  Sheridan  (1),  the  Court  refused  to  interfere 
hecanse  the  official  liquidator,  in  the  exercise  of  his  discretion,  had 
declined  to  sanction  the  transfer.  The  question  in  fact  was,  whether 
the  directors  could  be  compelled  to  assent  to  the  transfer,  and  the 
Court  refused  to  interfere  when  the  official  liquidator  had  refused 
to  roister  the  purchase. 

In  Emmerson^B  Case  (2),  the  Master  of  the  Bolls  held  that  the 
Court  had  a  discretion  to  make  yalid  all  dealings  with  the  shares 
between  the  presentation  of  a  Petition  for  winding  up  the  company 
and  the  order  made  upon  it,  and  he  distinctly  recognised  the 
nght  of  the  Court  to  interfere.  This  point  was  confirmed  on 
appeal  (3),  although  the  Appellate  Court  reyersed  the  decision  of 
the  Master  c^  the  Bolls  upon  another  point  It  was  considered  by 
Lord  Justice  Twmer  that  the  discretion  given  by  the  153rd  section 
of  the  .Comfomes  Ady  1862,  authorized  the  Court  to  say  that  a 
transfer  of  shares,  or  an  alteration  of  the  ttaiui  of  a  member  of  the 
company,  might  be  valid,  notwithstanding  it  took  place  after  the 
commencement  of  the  winding-up. 

So  in  Ward^B  Cobb  (4),  it  was  decided  that  in  settling  the  list  of 
contributories  the  Court  is  not  bound  by  the  register  of  share- 
holders, but  has  authority  to  rectify  the  register,  and  to  determine 
the  question  who  is  in  equity  the  real  owner  of  the  shares,  and 
there  the  equitable  owner  of  the  shares  was  placed  upon  the  list 

(1)  83  Bcav.  660.  (3)  Law  Rep.  1  Ch.  433. 

(2)  Uw  Bepb  2  Eq.  2dl»  (4)  Law  Rep.  2  Eq.  226. 
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V.-O.  M.    instead  of  the  registered  owner,  the  former  not  having  been  re- 

1867       gistered  on  account  of  disputes  between  the  purchasers.    The 

Ward  awd    Master  of  the  EoUs  there  said  that  the  35th  section  of  the  Act  of 

GABFTr'fl     jgg2  enabled  the  Court  to  correct  inaccuracies  in  the  register  of 

—        shareholders.  ^    • 

The  35th  section  itself  confers  sufficient  power  on  the  Court  to 
do  what  we  now  ask.  The  Court  may,  by  that  section,  if  satisfied 
of  the  justice  of  the  casej  make  an  order  for  the  rectification  of 
the  register,  and  may.  decide  on  any  question  relating  to  the  title 
of  any  person  to  hare  his  name  entered  in  or  omitted  from  the 
register,  and  may  generallyc  decide  any  question  that  it  may  be 
necessary  or  expedient  to  decide  for  the  rectification  of  tlie 
register. 

In  Nations  Case  (1)  the  Court  placed  the  transferee  of  shares 
on  the  list  of  contributories,  although  he  had  not  been  registered, 
some  delay  having  occurred  in  effecting  the  registration.  The 
Master  of  the  Bolls  there  distinguished  ShephertTs  Case  (2),  and 
stated  under  what  peculiar  circumstances  he  had  refused  to  place 
Mr.  Shepherd! s  name  on  the  register. 

In  all  these  authorities  the  power  of  the  Court  to  rectify  the 
register  of  shareholders  is  distinctly  recognised ;  and  there  can  be 
no  doubt  that  this  is  a  case  in  which  that  power  ought  to  be 
exercised. 

Mr.  Cotton^  in  reply : — 

The  ratio  decidendi  in  Shepherd's  and  Walhers  Cases  was,  that 
after  the  winding-up  order  there  could  be  no  alteration  in  the 
register,  unless  it  was  improperly  constituted  at  the  date .  of  the 
winding-up  order.  That  is  not  alleged  here ;  and  in  Walker's  Case 
it  was  held  that  the  discretion  of  the  Court  could  not  be  substi- 
tuted for  that  of  the  directors. 

Sir  E.  Malins,  V.C.  : — 

This  is  a  point  of  the  highest  importance,  and  in  this  particular 
company  it  is  stated  that  the  decision  will  regulate  a  number  of 
other  cases.    I  hare  been  referred  to  most  of  the  authorities ;  and 

(1)  Law  rep.  3  Eq.  77.  (2)  Law  Rep.  2  CL.  16. 
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although  at  first  I  thought  my  duty  would  be  to  delay  giving     V.-O.  M. 
jadgment  until  after  the  appeal  in  FFard's  Case  had  been  deter-        I8fi7 
mined,  on  further  consideration  I  do  not  think  it  necessary  (1).    wavd  akd 
The  transfer  was  executed  by  the  transferor  on  the  3rd  of  May,     ^^^^ 

and  subsequently  by  the  transferee,  and  what  more  remained  to        

be  done,  in  order  to  complete  the  legal  transfer,  was  simply  an 
entry  in  the  books  of  the  company,  which  was  a  purely  minis- 
terial act      It  is  true  that,   under  the  12th  of  the  articles  of 
association,  it  is  provided  that  the  directors  may  refuse  to  register 
a  transfer ;  but  unless  the  directors  raised  an  objection,  Mr.  Ward's 
name  would  have  been  registered.    Instead  of  that,  the  official 
liquidators,  who  represent  the  interests  of  all  parties,  being  satis- 
fied that  Mr.  Ward  was  a  proper  transferee,  a  *'  good  man  "  as  it 
is  called  in  City  parlance,  put  him  on  the  register.    I  must  assume, 
therefore,  that  Mr.  Wards  name  would  have  been  accepted  by  the 
directors  if  the  matter  had  come  before  them,  and  the  stoppage  of 
the  company,  on  the  10th  of  May,  was  the  sole  impediment  to  the 
completion  of  the  legal  transfer.     Under  these  circumstances,  the 
question  is,  who  ought  to  be  put  on  the  register  ?    It  is  contended 
that  I  haye  no  right  to  interfere  with  the  register  as  it  stood  on 
the  day  of  the  winding-up  order.  If  I  refuse  to  change  the  register, 
then  Mr.  GarjWs   name  must  stand ;   but  it  is  clear,  on  every 
principle,  that  Mr.  Ward  must  accept  these  shares.    He  has  paid 
his  money ;    Mr.  Garfii  has  done  all  that  was  required  of  him ; 
and  if,  instead  of  falling,  the  value  of  these  shares  had  increased, 
it  would  have  been  for  the  benefit  of  Mr.  Ward.    He  is  bound, 
therefore,  on  every  principle,  to  carry  out  his  contract;   and  if 
I  refused   to  place  his  name  on  the  list,  I  should  be  handing 
the  parties  over  to  a  Chancery  suit,  Mr.  OarJU  having  a  right 
to  file  a  bill  against  Mr.  Ward  to  indemnify  him  against  the 
calls. 

I  come  to  the  conclusion,  therefore,  without  the  least  doubt,  that 
the  name  of  Mr.  Ward  ought  to  be  on  the  register ;  and  if  that  is 
80,  the  sole  question  is,  whether  I  have  the  power  to  put  his  name 
there,  treating  it  as  if  Mr.  OarJU's  name  still  remained  on  the 
register,  and  this  was  an  application  to  put  Mr.  Ward's  name  on 

(1)  This  appeal  was  determined  on  the  2 1st  of  March^  and  is  reported  as  Ward 
and  Henrys  C<ue^  Law  Rep.  2  Ch.  431. 
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Y.-O.  M.     and  take  his  off.   The  153rd  section  is  inapplicable,  this  transaction 

1867        having  taken  place  before  the  commencement  of  the  winding-up 

Wardakd    — ^^^^  ^>  except  the  mere  ministerial  act  of  registering,  which 

6arfit*b     ^ag  an  act  of  the  company.    But  Mr.  Baily  drew  my  attention  to 
— —        the  35th  section,  the  force  of  which  I  more  strongly  feel,  because 
if  the  Court  is  not  armed  with  this  power,  not  only  should  I,  as  I 
haye  said,  be  handing  over  Mr.  OarJU  to  a  Chancery  suit,  but  the 
120  other  persons  who  are  in  the  same  circmnstances.    I  am  of 
opinion  that  this  section  is  clearly  expressive  of  the  fact  that  the 
attention  of  the  Legislature  has  been  drawn  to  the  point.    Am  I, 
then,  armed  with  this  power  ?    The  terms  of  the  35th  section  are 
very  extensive,  and  give  a  general  power,  of  which  there  are 
numerous  instances ;   and  the  Court  may,  either  with  or  without 
costs,  if  it  is  satisfied  of  the  justice  of  the  case,  make  an  order  to 
rectify  the  register  generally.    That  is  an  absolute  power,  where 
the  circumstances  are  such  as,  in  the  opinion  of  the  Court,  call  for 
its  exercise.    The  Court  is  armed  with  power  (which  is  the  impor- 
tant part  of  the  section)  to  decide  any  question  '^  necessary  or  ex- 
pedient "  for  the  rectification  of  the  register ;  and  I  am  now  called 
on  to  decide  whether  the  equitable  title,  which  is  clearly  vested  in 
Mr.  Ward,  must  not  be  completed  by  making  it  legal,  and  whether 
he  must  not  fulfil  all  the  obligations  which  such  legal  title  would 
throw  upon  him.    I  am  of  opinion  that  I  am  armed  with  this  power, 
and  that  Mr.  Ward's  name,  and  not  Mr.  Oarjifs,  ought  to  be  put  on 
the  register.    The  authorities  are  very  numerous.    As  to  Walkers 
Case  (1),  I  am  not  able  satisfactorily  to  follow  the  reasoning  of  Sir 
Richard  Kindersley,  although  I  should   have  felt  bound  by  his 
decision  if  it  had  been  in  point;  but  there  was  this  remarkable 
difference  there,  that  the  transfer  was  not  executed  by  the  trans- 
feree.   Shepherd's  Case  (2)  turned  on  the  fact  that  the  directors  had 
exercised  their  discretion  as  to  approving  of  a  transferee ;  and  the 
Itlaster  of  the  Bolls  and  the  Court  of  appeal  proceeded  on  tliis 
ground,  that  the  exercise  of  discretion  could  not  be  altered  by 
the  Court.    As  to  Ward's  Case,  which  is  now  under  appeal,  the 
principles  laid  down  by  the  Master  of  the  Bolls  are  so  distinct, 
and  in  accordance  with  the  view  I  take  in  this  case,  that  I  do  not 

(1)  Law  Rep.  2  Eq.  554.  (2)  Law  Rep.  2  Ch.  16. 
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think  it  necessary  to  await  the  decision  of  the  superior  Conrt  in      y.-O.M. 
that  case.  1867 

On  all  these  grounds  Mr.  OarfiCs  name  must  be  taken  off  the  wardavd 
register,  and  Mr.  Ward^s  substituted  for  it.  ^C^r  * 

Solicitors  for  the  Applicant :  Messrs.  Swann  &  Ttoeed. 
Solicitors  for  WQliam  Oarfit :  Messrs.  Clayton  dk  Sons. 
Solicitors  for  the  OfScial  Liquidator :   Messrs.  Maynardy  San, 

iCo. 


In  re  WEY  AND  AEUN  JUNCTION  CANAL  COMPANY.       V-O.  M. 

1867 
IfareftS. 


Hnufin^p— 25  <fi  26  Vid,  c.  89,  $,  199 — Company  tnccrpcraUd  by  Bpeeial 

Act — JuU  and  tquitaJUe  Claute, 


Winding-np  order  made  in  the  case  of  a  canal  company  incorporated  by 
special  Act  of  Parliament,  on  the  ground  of  its  being  juat  and  equitable, 
under  the  199  th  section  of  the  Act  of  1862,  the  canal  being  worked  at  a  leas. 

lUIS  Petition  was  presented  by  four  shareholders,  praying  the 
winding  up  of  the  Wey  and  Arun  Junction  Canal  Company. 

The  company  was  incorporated  by  Act  of  Parliament  in  1813. 
For  many  years  prior  to  1866,  the  shareholders  had  received  an 
arerage  dividend  of  only  4«,  IQd,  per  cent.  Since  then  the  trafiSc 
liad  diminished,  and  the  working  expenditure  had  exceeded  the 
profits,  though  for  the  whole  canal  of  eighteen  miles,  with  many 
locks,  only  two  men  were  employed;  and  a  railway  running 
^^j  parallel  to  the  canal  having  been  recently  opened,  it  was 
^ipected  that  the  trajfic  would  be  still  further  diverted  from  the 
canal 

Under  these  circumstances,  the  present  Petition  for  winding  up 
vas  presented,  alleging  that  the  company  was  wholly  unable  to 
pa;  its  debts ;  that  the  continuance  of  the  undertaking  would  only 
lead  to  the  loss  of  the  property  of  the  company;  and  that  it  was 
JM  and  eqtdtable,  and  for  the  benefit  of  all  parties,  that  the 
ooznpaoy  should  be  wound  up. 

Some  affidavits  had  been  sworn  on  the  part  of  the  shareholders 
^posing  the  winding-up  order,  disputing  the  &ct  that  the  canal 
could  not  be  worked  profitably. 

ToL.  IV.  Q  a 
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T.-C.  M.  Mr.  /.  N.  EigginSy  in  support  of  the  Petition,  asked  for  a  winding- 

1867  '  up  order  under  the  199th  section  of  the  Companies  Ad  of  1862,  on 

jnn  the  grounds  above  stated.     The  C!ourt  had  made  a  winding^-np 

KRmi^o-  ord^r  ^  ^^  case  of  a  company  incorporated  by  special  Act  of 

TK^^  Canal  Parliament:  In  re  Basinffstohe  Canal  Navigaiion  Company (1). 

The  only  companies  excepted  from  the  operation  of  the  Act  of 

1862  were  railway  companies. 

Mr.  Methold,  for  the  company,  supported  the  Petition. 

Mr.  Harton  Smith,  for  the  Commissioners  of  the  Port  of  Arunddy 
who  were  interested  in  five  shares  in  the  company : — 

This  Petition  is,  in  effect,  an  attempt,  under  the  Companies  Ad  oi 
1862,  to  repeal  the  private  Act  incorporating  tins  company,  which 
is  not  specially  referred  to  in  the  Act  of  1862.  The  special  Act 
contains  provisions  shewing  that  it  was  the  intention  of  the  Legis- 
lature that  the  canal  should  be  maintained  and  worked  in  per- 
petuity ;  and  the  Court  will  not,  by  the  machinery  of  a  winding- 
up  order,  allow  a  company  thus  formed  to  annihilate  itself* 

There  has  been  no  similar  case  where  an  order  has  been  made 
for  a  winding-up  order  where  any  opposition  has  been  offered  to 
such  order.  The  order  was  not  opposed  in  the  case  cited  on  the 
other  side. 

Moreover,  the  public  have  acquired  the  right,  under  the  Act,  of 
being  carried  for  toU  over  the  canal ;  and  the  Court  has  no  juris- 
diction to  deprive  them  of  that  right. 

We  also  dispute  the  fact  that  the  canal  cannot  be  worked 
profitably. 

Sm  R.  Malins,  V.O.  : — 

I  am  of  opinion  that  the  condition  of  this  company  is  such  that  it 
is  just  and  equitable,  and  for  the  benefit  of  all  parties,  that  it  should 
be  wound  up.  The  special  Act  incorporating  the  company  contem- 1 
plates,  it  is  true,  its  existence  in  perpetuity;  but  circiunstances: 
have  arisen  which  could  not  have  been  contemplated  at  tlie  time  I 
when  that  Act  was  passed.  The  canal  is  now  useless  and  profitie8s,| 
its  revenue  scarcely  being  sufficient  to  pay  the  working  expense&i 

(1)  M.  R,  June  23rd,  1866.  i 
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• 

The  qnestion  then  arises  whether  I  have  jurisdiction  to  make  Y.  o.  M« 

the  winding-up  order.    It  appears  to  me  that  the  199th  section  of  i8G7 

the  Act  of  1862,  which  is  yery  comprehensiye  in  its  language,  j^ 

gires  the  Court  power  to  wind  up  this  canal  company,  that  section  ^*^  ^^ 

enabling  the  Court  to  wind  up  all   companies   except  railway  tiox  Canal 
^  r  r  1-  J     Company. 

oompames.  

It  was  contended  that  one  Act  of  Parliament  could  not  be  re- 
pealed by  another  Act,  unless  by  express  reference  to  it.  But  the 
effect  of  the  winding-up  order  is  not  to  repeal  the  special  Act,  but 
only  to  give  tbe  Court  control  oyer  the  affairs  of  the  corporate 
company* 

I  must,  therefore,  make  the  winding-up  order ;  the^costs  of  the 
Petitioners  will  come  out  of  the  estate ;  but  the  shareholders  who 
haye  opposed  the  Petition  will  haye  no  costs. 

Solicitois  for  the  Petitioners :  Messrs.  Pyhe  &  Irving. 
Solicitors  for  the  Port  of  Arundd :  Messrs.  Hclmes  &  Impey. 
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M.  R.  STKES  V.  SYZES. 

1867 

^-'v^         WiU — CodtcQ^Bequest  of  BeMue  to  Five  as  Tenants  in  Common — Bequest  as 

June  14,  !?•  i^  q^^^  revoked^  and  Legacy  substituted, 

A  testator,  by  his  will,  gave  his  residaary  real  and  personal  estate  to  trostees 

upon  trust  for  his  ^  five  sons,'*  A.^  B,j  C,  J9.,  and  E,^  as  tenants  in  common, 

r  and  by  a  codicil  ^  revoked  and  made  void  all  the  trusts,  powers,  provisoes, 

^Jafc^->*-*<^       directions,  clauses,  matters,  and  things  in  his  will  contained,  concerning  his 

/^  ^^^^€A.^     residuary  estate,  so  far  as  the  same  trusts,  &c.  related  to  or  affected  his  son 

^  ^    'J^r;        E,^  or  his  right,  interest,  or  claim  thereto  or  therein,"  and  ^  in  lieu  thereof' 

he  gave  £15,000  to  the  trustees  upon  trust  for  J?.,  his  wife  and  children,  and 
if  E.  should  have  no  children,  he  directed  that  ^  the  said  legacy  "  should  sink 
into  his  residuary  estate,  but  so  that  E,  or  his  representatives  should  not  take 
any  share  or  interest  therein : — 

Reld^  that  the  testator  died  intestate  as  to  the  trusts  of  one-fifUi  share  of 
his  residuary  estate,  and  that  the  l^acy  of  £15,000  was  not  payable  out  of 
such  share,  but  was  payable  before  the  residue  was  ascertained. 

Joseph  sixes,  by  his  wiU,  dated  the  16th  of  March,  1853, 
gaye  his  real  and  residuary  personal  estate  to  trustees  (whom  he 
also  appointed  to  be  his  executors),  upon  trusts  for  conyersion  and 
inyestment,  and,  subject  to  the  payment  to  his  widow  of  an  annuity 
of  £300,  he  directed  the  trustees  to  stand  possessed  of  the  said 
trust  funds  in  trust  for  his  fiye  sons,  Joseph  Alfred  SykeSy  Cam 
Sykes,  Beginald  Sykes,  Nicholas  SyJees,  and  Daniel  Sykes,  as  tenants 
in  common  in  equal  shares,  except  that  Beginald! s  share  should  be 
dC4000  less  than  the  respective  shares  of  his  brothers,  to  be  paid  to 
them  as  and  when  they  should  attain  the  age  of  twenty-one  years ; 
and  if  any  of  his  said  sons  should  die  in  his  lifetime,  or  under  the 
age  of  twenty-one  years,  leaving  issue,  such  issue  should  be  entitled 
in  equal  shares,  and  with  benefit  of  suryivorship  between  them,  to 
their  parent's  share,  whether  original  or  accruing,  to  be  paid  to 
them  as  they  should  attain  the  age  of  twenty-one  years;  but  if 
any  of  his  said  sons  should  die  in  his  lifetime,  or  under  the  age  of 
twenty-one  years,  without  leaving  issue,  or  leaying  issue,  and  all 
such  issue  should  die  under  the  age  of  twenty-one  years,  then  the 
shares,  whether  original  or  accruing,  of  such  sons  or  their  issue, 
should  be  diyided  equally  among  the  other  sons  then  liying,  and 
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tbe  issue  of  the  deceased  sonaper  riirpes,  to  be  paid  at  the  same  M.B. 

times  and  in  like  manner  as  their  original  shares.  1867 

The  testator,  by  a  codicil  dated  the  5th  of  June,  1856,  after  gyxn 

leciikg  the  devise  and  bequest  of  his  real  and  residuary  personal  gTKtt. 

estate,  proceeded  as  follows : —  — 

^Now  I  do  hereby  revoke  and  make  void  all  and  every  the 

trusts,  powers,  provisoes,  directions,  clauses,  matters,  and  things  in 

my  said  will  contained  of  and  concerning  the  said  trust  moneys, 

stocks,  funds,  and  securities,  so  far  as  the  same  trusts,  powers, 

pioyisoes,  directions,  clauses,  matters,  and  things  relate  to  or  affect 

my  said  son,  BeffinaJd  Syhes,  or  his  right,  interest,  or  claim  thereto 

or  therein  f  and  "in  lieu  thereof '*  he  gave  to  the  trustees  £15,000 

npon  certain  trusts  for  the  benefit  of  Beginald  and  his  wife  for 

theii  lives,  and  of  the  children  of  Beginald  who  should  attain 

twenty-one;  and  if  no  child  of  Beginald  should  take  a  vested 

mterest  in  the  said  legacy,  he  directed  that  the  same  should  sink 

hito  and  be  deemed  part  of  his  residuary  personal  estate,  ''so 

neyertheless  that  my  said  son,  or  his  representatives,  shall  not  take, 

hje,  or  be  entitled  to  any  share  or  interest  whatever  therein.** 

The  testator  died  in  May,  1857,  leaving  his  wife  and  his  said 

five  sons,  all  of  whom  attained  twenty-one,  and  two  daughters. 

T^e  trustees  and  executors  got  in  and  converted  the  real  and 

personal  estate,  and  after  setting  apart  funds  to  answer  the  annuity 

and  the  legacy  of  £15,000,  divided  the  residue  among  Joseph 

^fred  8yhe»y  Cam  SykeSy  Nicholas  Sykes,  and  Daniel  Sykes  equally. 

Joseph  Alfred  SyJees,  who  was  the  testator's  heir,  had  since  died. 

In  1865,  Beffinald  Sykes  filed  the  bill  in  this  suit,  as  one  of  the 

Bext  of  kin  of  the  testator,  against  the  trustees  and  executors, 

^afsing  the  qnestion  whether  the  testator  did  not  die  intestate  as 

to  the  share  of  his  residuary  estate  given  by  his  will  to  the  Plain* 

tiff,  and  praying  for  a  declaration  of  the  true  construction  of  the 

wil],  and  for  the  administration  of  the  testator^s  real  and  personal 

estate. 

Reginald  SyJcee  died  in  September,  1865,  and  the  suit  was  revived 

by  his  widow  and  executrix ;  and  the  bill  was  amended  by  making 

Cam  Syhes,  Nicholas  Sykes,  Daniel  Sykes,  and  the  executors  of 

Joseph  Alfred  Sykes,  Defendants. 

B2  2 
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,  M.  ii.  (     Upon  the  cause  coming  on  to  be  heard  on  the  Slst  of  May,  1867, 

18G7  the  counsel  for  the  trustees  having  objected  that  the  question  of 

Stkbs  '  construction  could  not  be  decided  in  the  absence  of  the  testator's 

Stk£s  widow  and  daughters,  the  Master  of  the  Bolls  said  that  they  might 

appear  by  counsel,  and  he  would  then  hear  the  cause. 

Mr.  fifeZtryn,  Q.C.,  and  Mr.  BedweUy  for  the  Plaintiff: — 

It  is  well  settled  that  where,  as  in  this  case,  a  testator  makes  a 
residuary  bequest  to  several  persons  nominalim  as  tenants  in  com- 
mon, and  afterwards  by  codicil  revokes  the  bequest  as  to  one  of 
such  persons,  his  share  does  not  go  to  the  others,  but  is  undisposed 
of :  OreasiveB  v.  Chealyn  (1) ;  HunMe  v.  Shore  (2) ;  Lightfoot  t. 
BurstaH  (3) ;  In  re  Wood's  WiU  (4). 

Mr.  Speedy  Mr.  E.  S.  Ford,  and  Mr.  JPVy,  for  the  testator's  widow 
and  daughters,  supported  the  Plaintiff's  contention,  and  cited  JUoyd 
V.  Uoyd  (5);  Bamsay  v.  Shelmerdine  (6);  Skrymeher  v.  North- 

eote  (7). 

< 

Mr.  BoffgaUay,  Q.C.,  and  Mr.  WickenBy  for  the  trustees. 

The  Attomey-Oeneral  (Sir  John  Belt),  and  Mr.  BendaU,  for  the 
testator's  three  surviving  sons,  and  the  executors  of  Joseph  Alfred 
Sykes : — 

It  is  true  that  if  a  testator  simply  revokes  the  bequest  of  a 
•share  of  residue  to  an  individual,  and  gives  no  indication  of  an 
intention  to  dispose  of  such  share,  it  does  not  fall  into  the  residue ; 
but  this  testator  has  shewn  a  clear  intention  to  dispose  of  the  whole 
of  the  residuary  estate.    He  revokes,  not  the  bequest  to  Reginald, 
but  all  the  trusts,  &c.,  in  his  will  contained,  so  fSetr  as  they  relate  to 
Begincdd;  in  other  words,,  he  directs  the  residuary  bequest  to  be 
read  as  if  Beginald^s  name  had  been  omitted,  and  it  tlien  stands  as 
a  bequest  of  the  whole  to  the  other  four  sons.    The  distinction 
between  revoking  a  bequest  and  striking  the  legatee's  name  out 

(1)  2  Ed.  123 ;  3  Bra  P.  C.  (TomL)  (4)  29  Beav.  236. 

246.  (5)  5  Jur.  673. 

•  (2)  7  Hare,  247 ;  see  1 H.  &  M.  550,  (6)  Law  Rep.  1  Eq.  129. 

(3)  1 H.  &  M.  546.  (7)  1  Sw.  566. 
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of  the  will  was  acted  npon  in  Harris  y.  Davis  (I),  where  the  words  H.B. 
of  leTocation  were  very  similar  to  those  in  this  codicil,  and  is  18S7 
supported  by  the  observations  of  Lord  Hardwieke^  in  Hamphret/  y.  g"^^ 
Ta^r  (2),  and  is  laid  down  as  a  recognised  distinction  in  ^^ 
Jarman  on  Wills  (3).  In  Humble  y.  Shore  (4),  and  in  Shaw  y. 
MeMdhon  (5),  the  Court  treated  the  question  as  one  of  intention 
to  be  collected  from  the  whole  will  and  codicil.  Here  the  testator, 
by  the  provisions  for  accruer  in  his  will,  has  expressed  a  clear  in-  . 
tention  that  his  sons  should  between  them  take  the  whole  of  the 
residue,  and  the  express  direction  in  the  codicil  that  upon  the 
£15,000  in  a  certain  event  falling  into  the  residue,  Reginald  is  to 
take  no  share  of  it,  shews  distinctly  that  he  did  not  intend  to  die 
intestate  as  to  any  part  of  the  residue,  for  in  that  event  Beginaid 
would  participate  as  one  of  the  next  of  kin.  But  if  the  whole  of 
the  residue  is  not  effectually  given  to  the  other  four  sons,  the  ex- 
press exclusion  of  Beginaid  from  any  benefit  is  equivalent  to  a 
bequest  of  the  fifth  share  to  all  the  testator's  next  of  kin,  except 
Beginaid :  Lett  v.  BandaU  (6) ;  VaeheU  v.  Breton  (7) ;  Thompson  v. 
Waits  (8).    In  either  case,  the  Plaintiff  has  no  loeus  standi. 

Further,  if  the  codicil  is  to  be  construed  as  a  reyocation  of  the 
bequest  to  Beginaid^  and  not  as  a  gift  of  the  whole  residue  to  the 
other  four  sons,  the  legacy  of  £15,000,  which  is  given  in  lieu  of 
BeginaHs  share  of  the  residue,  must  come  out  of  that  share  and 
not  out  of  the  whole  residue :  Cressweil  v.  Cheslyn  (9)  \Inre  Wood^s 
7FtS(10).  The  testator  cannot  have  intended  that  the  substitution 
of  the  legacy  for  a  share  of  the  residue  should  have  the  effect  of 
diminishing  the  remaining  shares. 

LoBD  BoMiiiLT,  M.B.: — 

There  is  one  point  only  upon  which  I  wish  to  hear  a  reply,  and 
that  is,  as  to  the  amount  of  the  residue.  But  I  will  first  state  my 
opinion  npon  the  other  point,  whether  there  was  an  intestacy  to  a 
certain  extent,  as  to  which  I  have  no  doubt. 

(1)  1  ColL  416.  (6)  3  Sm.  &  Giff.  83. 

(2)  Amb.  136.  (7)  5  Bro.  P.  C.  61. 

(3)  Vol.  L  p.  158  (3rd  Ed.)  (8)  2  J.  &  H.  291. 

(4)  7  Hare,  247.  (9)  3  Bro.  P.  C.  246. 

(5)  4  B.  ft  War.  431.  (10)  29  Beav.  236. 
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M.B.  It  is  necessary,  considering  how  this  case  has  been  aigued, 

1867       to  refer  to  the  canons  of  construction  by  which  all  wills  must  be 
Stub       regulated.    No  doubt  the  first  canon  of  construction  is,  that  the 
II.      intentions  of  the  testator  must  be  carried  into  effect  where  those 
intentions  have  been  expressed  by  him,  and  that  the  Court  will 
endeavour  to  ascertain  what  his  intentions  are  simply  by  the 
expressions  he  has  used.    Another  canon  of  construction  is,  that 
you  cannot  make  a  will  for  the  testator,  and  that  if  there  is  any 
portion  of  his  property  that  he  has  not  disposed  of,  you  cannot  by 
inference  from  the  rest  of  his  will  infer  how  he  would  have  dis- 
posed of  it,  if  the  omission  had  been  brought  to  his  attention. 
There  is  a  third  canon  of  construction,  which  is  yery  importanty 
that  no  testator,  however  dear  may  be  the  expression  of  his 
intention,  can  violate  a  rule  of  law;   he  cannot,  for  instance, 
however  strongly  he  may  wish  it,  tie  up  his  property  beyond 
the  limits  allowed  by  law.    With  these  considerations  I  proceed 
to  look  at  this  will.    What  the  testator  has  done  is  this :  he  has 
given  his  residue  to  certain  trustees  upon  certain  trusts,  and  those 
trusts  are  ''in  trust  for  my  five  sons,  namely,"  and  then  he 
mentions  the  names  of  the  five  sons ;  then  he  directs  that  they 
are  to  take  it  as  tenants  in  common ;  then  by  a  codicil  he  revokes 
the  trusts  of  the  residue  with  respect  to  one  of  them.     Now,  first, 
I  will  consider  some  of  those  cases  to  which  the  Attorney-General 
called  my  attention,  for  the  purpose  of  eliminating  them  from  the 
consideration  of  this  case.    In  the  first  place,  this  is  not  a  gift  to 
a  class ;  if  it  were  a  gift  to  a  class,  then  no  doubt  the  fiulure  of  or 
the  revocation  of  the  gift  to  one  of  the  members  of  the  class  would 
not  prevent  the  survivors  from  taking  the  whole ;  but  here  the 
gift  is  expressly  and  distinctly  to  five  named  individuals.    In 
Shaw  V.  MMahon  (1),  it  being  a  doubtful  question  whether  the 
gift  was  to    a    class    or    to    individuals,  the  Lord   Chancellor 
held  that  it  was  a  gift  to  a  class;  that  case,  therefore,  has 
no  application  to  the  present  case.     Then  we  may  also  discard 
that  class  of  cases  in  which  property  is  given  to  several  persons 
as  joint  tenants,  because  in  those  cases,  by  the  nature  of  the 
tenure,  the  survivors  take  the  property,  and  the   fact  of  one 
of  the  donees  having  died,  or  of  the  gift  being  taken  away  from 

(I)  4  D.  &  War.  43L 
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him  by  the  testator  before  it  takes  effect,  produces  the  same  H.  B. 

result  as  if  his  death  had  occnned  immediately  after  the  gift  had  1S67 
taken  effect,  in  which  case  the  sorrivors  would  have  taken  the 


whole.  « •• 

In  this  case  the  residue  is  given  to  trustees  to  be  divided       

amongst  five  named  persons  as  tenants  in  common ;  then  by  his 
codicil  the  testator  says,  **  I  hereby  revoke  and  make  yoid  all  and 
every  the  trusts,  powers,  provisoes,  directions,  clauses,  matters  and 
things  in  my  said  will  contained,  of  and  concerning  the  said  trust 
moneys,  so  far  as  the  same  relate  to  or  affect  my  son  BeginMI* 
The  Attorney-General  argued  with  great  ingenuity  that  this  is 
to  be  read  simply  as  if  he  had  directed  the  omission  from  his 
wiU  of  everything  relating  to  Beginald  ;  but  if  I  were  so  to  read 
it,  I  should   be  introducing  a  different  clause  from  that  which 
the  testator  has  thought  fi^t  to  make  use  of:  I  may  observe  here 
mcfdentaUy,  that  the  passage  read  from  JarfMM  on  Wills,  by  the 
Attorney-General,  was  new  to  me,  and  the  proposition  as  there 
stated  seems  to  me  to  be  put  too  broadly,  and  I  should  like  to 
refer  to  the  authorities  there  cited  for  the  purpose  of  ascertaining 
how  such  a  proposition  can  be  maintained  exactly  in  the  form  there 
stated.   However,  I  pass  over  that,  and  I  return  to  the  argument  of 
the  Attorney-General,  and  I  repeat  that  this  is  not  a  direction  to 
omit  from  the  will  everything  relating  to  Bepifudd,  but  to  revoke 
and  make  yoid  the  trust  so  far  as  the  same  relates  to  or  affects 
Reginald.    Then  I  refer  to  the  trusts,  and  I  find  the  trusts  are 
these:  ''that  the  trustees  shall  stand  possessed  of  the  whole,  in 
trust,  for  my  five  sons,"  one  of  whom  is  Begindld.    What  is  re- 
voked, therefore,  is  one  of  the  five  trusts,  that  which  related  to 
Ranald.    It  is  not  a  direction  that  his  name  is  to  be  omitted* 
The  Attorney-€reneral  was  obliged  to  admit  that  he  must  alter  the 
word  "  five,"  because  if  the  word  five  is  left  in  the  will,  the  trusts 
would  remain,  ''for  my  five  sons,  Joseph^   Cam,  Nicholas^  and 
Ihnid^^  only  mentioning  four,  to  take  amongst  them  as  tenants  in 
ct^nmon.    Would  not  BeginaJd  take  under  that  trust,  if  it  stood 
alone,  it  being  proved  that  there  were  five  sons,  and  it  being  ex- 
pressly a  trust  for  five  sons,  of  whom  only  four  were  named  ?    It 
i^>  therefore,  in  my  opinion,  a  revocation  and  a  cancellation,  and 
nothing  more  thou  that,  of  the  trust  in  ibvour  of  Befftnaid ;  it  is 
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H.B^       nothing  more  than  a  reyocation  of  the   bequest  in  his  &vom*, 

1867       and  the  result  of  that  is,  in  my  opinion,  that  the  case  of  Oremodl 

Stkes       V.  Chedyn  (1)  applies  to  this  case.      Now  the  case  of  Cremodl 

Sykes.'     ^'  Chedyny  though  it  was  very  much  doubted  at  one  time  by 

' Serjeant  SHI  and  others,  has  been  considered  an  authority  for 

more  than  one  hundred  years ;  it  was  a£Brmed  by  the  House  of 
Lords,  and  I  do  not  know  of  a  single  case  in  which  its  authority 
has  been  doubted.    In  the  case  of  Harris  v.  Davis  (2\  Lord  Justice 
Knight  Bruce  affirmed  it,  and  said,  unless  he  could  distinguish  the 
case  before  him  from  it,  he  was  bound  by  it ;  in  my  opinion,  this 
case  cannot  be  distinguished  from  it,  and  therefore  I  am  bound  by  it. 
I  will  now  refer  to  the  particular  points  in  the  will  and  codicil 
to  which  the  Attorney-General  called  my  attention.     In  the  first 
place,  it  is  very  true,  as  he  stated,  that  the  will  expresses  the 
intention,  that  if  Beginald,  or  any  of  the  sons,  died  without  leaying 
issue,  or  if  all  his  issue  died,  then  his  share  should  go  oyer  to  the 
surviyors ;  but  that  does  not  apply  to  reyocation,  and  the  difficulty 
I  haye  in  the  case  of  reyocation  is  this :  that,  according  to  the 
canon  of  construction  to  which  I  haye  referred,  if  the  testator  has 
not  disposed  of  that  one-fifth  which  he  gaye  to  Befftnald,  then  this 
Court  cannot  giye  it  to  other  persons  upon  the  belief  (howeyer 
strong  that  belief  may  be),  that  if  the  difficulty  and  the  conse- 
quences of  his  will  had  been  pointed  out  to  the  testator  he  would 
haye  remedied  them  by  giying  the  share  in  a  particular  way.    Ail 
that  the  Court  can  say  is,  that  it  is  probable  he  would  haye  done 
something  which  he  has  not  done,  and  whidi  the  Court  cannot  do 
for  him,  and  the  result  is,  that  the  rule  of  law  must  take  effect 
which  applies  where  a  testator  has  not  disposed  of  his  property. 

The  second  point  to  which  the  Attorney-General  referred  was 
this,  that  by  the  codicil  the  testator  has  directed  that  in  case  of  the 
failure  of  the  children  of  Beffinald,  the  legacy  of  £15,000  should 
fall  into  the  residue,  ^'so,  neyertheless,  that  Beginald,  or  his  repre- 
sentatiye,  shall  take  no  part  of  it."  What  he  intended  by  that 
was,  that  the  £15,000  should  be  giyen  to  Reginald  in  lieu  of  his 
one-fifth  of  the  residue,  and  whateyer  might  occur  to  augment  the 
residue,  that  £15,000  was  to  be  in  lieu  of  the  one-fifth.  I  accept 
that,  I  take  it  to  be  part  of  his  will ;  but  if  he  has  not  disposed  of 
(1)  2  Ed.  128 ;  8  Bra  P.  C.  246.  (2)  1  ColL  416. 


V. 

Bykes. 
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that  one-fifth  of  the  residQe,  then  I  cannot  say  that  because  he  has       M.  lu 
istended  that  Beginald  shall  not  take  it  by  his  will,  or  in  any       uivi 
other  way,  Begitwld  cannot  take  it  by  operation  of  law.    The  sole       g^^ 
question  is,  whether  the  testator  has  disposed  of  it  by  his  will. 
There  have  been  many  cases  in  which  a  testator  has  directed 
that  if  a  person  obtains  certain  property  by  his  will,  a  gift  over 
shall  take  place,  and  it  has  occurred  that  the  person  has  obtained 
the  property,  not  by  his  will,  but  by  reason  of  his  intestacy  through 
the  £iilure  of  part  of  the  gifts  under  the  will,  and  it  has  been  held 
the  forfeiture  clause  did  not  take  effect.    The  Court  drew  a  dis- 
tinction in  all  those  cases  between  what  is  giyen  by  the  will  and 
what  is  taken  by  operation  of  law.    Has  this  testator  giyen  by 
his  will  or  codicil  the  on&-fifth  of  which  he  has  revoked  the 
trusts?    I  am  of  opinion  that  he  has  not ;  I  am  of  opinion  that 
OremoeU  y.  Chedyn  (1),  and  many  other  cases  which  were  cited  to 
me,  have  determined  that. 

Then,  if  it  does  not  pass  by  his  will,  he  cannot  control  the 
operation  of  law  upon  that  with  respect  to  which  he  died  intestate, 
however  strongly  he  may  have  shewn  his  intention  that  the  rules 
of  law  should  not  apply  to  that  property.  I  am  of  opinion,  there- 
tore,  that  with  respect  to  that  one-fifth  he  died  intestate,  and  that 
the  ordinary  rules  of  law  must  apply>  and  I  will  make  a  declaration 
to  that  effect,  and  a  decree  accordingly ;  but  I  wish  to  hear  a  reply 
iipon  the  question,  which  is  much  more  difficult,  namely,  whether 
the  £15,000  is  not  to  be  deducted  out  of  the  fifth  of  the  residue  to 
be  ascertained  before  that  sum  of  money  is  deducted. 

Mr.  Sdwyn  : — 

The  £15,000  must  be  paid,  like  any  other  legacy,  before 
the  residue  is  ascertained.  If  the  testator,  instead  of  giving 
£15,000,  had  given  an  estate  or  a  specific  chattel  in  lieu  of  the 
revoked  share  of  residue,  could  it  be  contended  that  the  estate  or 
chattel  must  be  valued,  and  the  value  be  deducted  from  the 
revoked  shar^  or  that  if  after  payment  of  the  other  legacies  the 
estate  had  not  amounted  to  £75,000,  this  legacy  of  £15,000  would 
have  abated?  In  Be  WoocCa  WiU  (2)  the  testatrix  expressly 
declared  that  the  substituted  legacy  should  be  part  of  the  share 

(1)  2  Ed.  123.  (2)  29  Beav.  236. 
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H.  B.      of  residue  given  to  the  deceased  legatee ;  here  there  is  no  sack 

1867       direction,  but  the  testator  speaks  of  the  £15,000  as  a  'legacy  or 

St^       trust  fund/'  and  directs  that  in  a  certain  event  it  shall  sink  into 

c,  ^-         the  residue.     If,  as  has  been  contended  on  the  other  side,  the 

testator  intended  to  have  given,  and  believed  that  he  had  given, 

the  whole  residue  to  the  other  four  sons,  he  must  have  intended 
this  legacy  to  be  paid  before  the  residue  was  ascertained.  In 
Cresswdl  v.  Chedyn  (1)  the  decree  appears  to  have  ordered  the 
substituted  legacy  to  be  paid  out  of  the  lapsed  share  of  residue. 
The  reasons  for  making  such  an  order  are  not  reported,  and  as 
another  legacy  of  £1000  was  also  ordered  to  be  paid  out  of  the 
same  share,  it  is  submitted  that  the  case  cannot  be  relied  upon  as 
an  authority  on  this  point.  The  Court  will  not  make  any  declara- 
tion upon  this  question  until  the  accounts  have  been  taken,  and 
it  has  been  ascertained  whether  there  is  any  residue  and  what  is 
the  amount  of  it. 


June  17.    LoBD  Bouilly,  M.R : — 

I  have  been  looking  at  this  case  again  very  carefully,  and  I  am 
quite  willing  to  express  my  opinion  on  the  subject,  but  I  do  not 
think  it  can  be  properly  entered  in  the  decree,  because  it  is  quite 
clear  that  the  Court  cannot  properly  determine  a  question  of  this 
description  without  knowledge  of  what  the  residue  consists ;  but  I 
am  of  opinion  that  it  is  involved  in  my  decision  of  the  other  point, 
and  that  the  £15,000  is  not  to  be  paid  out  of  the  share  of  residue, 
that  is  to  say,  the  residue  is  to  be  ascertained  after  the  £15,000  i& 
paid.    I  cannot  get  over  this :  the  testator  does  not  say  that  it  is 
to  be  paid  out  of  the  residue,  and,  supposing  the  share  of  the 
residue  were  not  su£Scient  to  pay  it,  was  not  the  £15,000  to  be 
paid  ?    So  also,  supposing  the  testator  had  given  Wkiieacre  in  lien 
of  the  one-fifth  of  the  residue,  is  it  not  clear  (I  am  merely  adopting 
Mr.  SdwyvCs  argument)  that  the  specifically  devised  property  could 
not  be  estimated  at  any  money  value  ?    I  am  of  opinion,  therefore, 
as  the  testator  has  given  £15,000  in  lieu  of  the  one-fifth  of  the 
residue,  that  it  follows  that  the  residue  must  be  ascertained  after 
that  is  paid.    But  I  mention  this  merely  for  the  purpose  of  stating 

(1)  3  Bro.  P.  C.  246. 


It  TOs  subsequently  agreed  that  the  executors  and  trustees 
should  admit  that  one-fifth  of  the  residue  would  exceed  £15,000, 
^i  upon  that  admission  and  the  request  of  all  parties  that  his 
Ix)id8hip  should  express  his  opinion  as  to  the  payment  of  the 
l^acy  of  £15,000,  it  was  declared  that  such  legacy  ought  not  to  be 
paid  out  of  the  share  of  the  residue  ascertained  without  payment 
dsack  legacy,  but  ought  to  be  paid  with  the  other  legacies  before 
ascertaining  the  residue. 

Solidtors  for  the  Plaintiff:  Messrs.  MeyrieJc,  Oedffe,  dt  Loaden. 
Solicitor  for  the  Defendants :  Mr.  Z.  Brooke, 
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Iiow  I  intend  it  to  be  dealt  with  in  Chambers,  in  order  that  the  M.  B. 
parties  may  regulate  their  own  proceedings  on  the  subject.  Counsel  1867 
may  take  a  note  if  they  think  fit  to  that  effect,  but  I  do  not  mean 
to  make  any  declaration  further  than  this,  that  in  the  events  which 
iiappened,  the  testator  died  intestate  as  to  the  trusts  of  that  one- 
ffith  of  the  recddue  which  was  given  to  BegincMy  and  then  take  the 
mal  account  of  the  estate  to  the  testator. 


V. 


CRAVEN  V.  BRADY.  M.  B. 

1867 
WiBr^Forfeiiure  hy  Marriage — AppoitiimerU — Provitofor  Ceaaer  <^  Life  ^-'vw 

EstaU—Aeceleratim  of  Remainder.  ^^  ^\ » 

June  25. 

A  testator  appointed,  under  a  general  power,  real  estate,  and  deviaed  other 
real  estate  to  his  wife  for  life,  and  from  and  immediately  after  her  death,  to  / 
hU  son,  with  a  proviso  that  if  his  wife  should  "  do,  make,  or  execute,  any  A/ ^"•^  ^y^ 
deed,  matter,  or  thing,  whereby  she  should  he  deprived  of  the  rents  and 
profits,  or  the  power  or  right  to  receive,  or  the  control  over  the  same,  so  that 
her  receipt  alone  should  not  at  all  times  be  a  sufficient  discbarge  for  the  same, 
lier  life  estate  should  cease  and  determine  as  fully  and  effectually  as  it  would 
by  her  actual  decease."  The  widow  married  again,  without  making  any 
settlement : — 

Bdd^  that  her  life  estate  ceased  upon  her  marriage,  and  the  remainder, 
lx)th  in  the  appointed  and  devised  estates,  was  accelerated. 

^EREMIAE  D7S0N,  by  his  will,  dated  the  3rd  of  December, 
1855,  appointed  real  estate,  over  which  he  had  a  general  power 
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M.  U.      of  appointment,  and  devised  all  his  real  estates  to  Lis  wife,  Augusta 

18G7       Dyson,  and  her  assigns,  for  her  life ;  and  from  and  immediately 

CuAYEN      ^^^^  ^^^  decease  to  his  son,  Arthur  Dyson,  in  fee,  with  executory 

*•         limitations  over  in  the  event  of  his  son  dying  under  twenty-one 

without  leaving  issue.    And  the  will  contained  a  proviso  that,  "  in 

case  his  said  wife  should  sell,  release,  or  charge  her  said  life  estate 
in  the  said  real  estates,  or  should  do,  make,  or  execute,  any  deed, 
matter,  or  thing,  whereby,  or  by  means  whereof,  she  should  be 
deprived  of  the  rents  and  profits  of  the  same,  or  the  power  or  right 
to  receive,  or  control  over  the  same,  so  that  her  receipt  alone  should 
not  at  all  times  be  a  good  and  sufficient  discharge  for  the  same, 
then  her  life  estate  and  interest  should  cease  and  determine  as 
fully  and  eflfectually  as  it  would  by  her  actual  decease." 

By  a  codicil  the  testator  revoked  the  appointment  and  devise  to 
Arthur  Dyson  in  fee,  and  in  lieu  thereof  appointed  and  devised  the 
estates,  after  the  death  of  his  wife,  to  Arthur  Dyson  for  life,  with 
remainders  over,  and  appointed  Daere  Craven,  jointly  with  his  ^ife, 
guardian  and  trustee  of  and  for  his  children.  By  a  second  codicil 
he  gave  his  residuary  personal  estate  to  Dacre  Craven  in  trust 
to  pay  the  income  to  his  wife  for  her  life,  for  her  "  separate  and 
inalienable  use  and  benefit,  independently  of  any  future  husband,'* 
without  power  of  anticipation,  and  so  that  her  receipt  alone  should 
be  a  sufficient  discharge  for  such  income. 

The  testator  died  in  February,  1861.  In  August,  1866,  the 
widow  married  Charles  Brady,  and  no  settlement  of  her  property 
was  made.  Dacre  Craven  thereupon  instituted  this  suit  in  his  own 
name  and  in  the  name  of  Arthur  Dyson  (who  was  an  infant)  against 
Mr.  and  Mrs.  Brady,  and  the  persons  entitled  to  the  real  estate  in 
remainder,  for  a  declaration  of  the  true  effect  of  the  will  aa  to  the 
real  estate  in  the  events  which  had  happened,  and  for  an  account 
of  the  rents,  and  for  directions  for  the  maintenance  of  the  infant 
Plaintiff  thereout. 

Mr.  BaggaHay,  Q.C.,  and  Mr.  CooJcson,  for  the  PlaintifiTs : — 

As  the  widow  by  her  marriage  without  a  settlement  of  her  life 
interest  to  her  separate  use  did  a  thing  whereby  she  >vas  deprived 
of  the  right  to  receive  the  rents  of  the  appointed  and  devised 
estates,  and  her  receij>t  ceased  to  be  a  sufficient  discharge  for  the 
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rentfl^  her  life  estate  thereupon  ceased  under  the  forfeiture  clause.       H.  R. 
In  an  Ananymaus  Case  in  Moore  (1)  it  is  laid  down  that  ''taking  of        1867 
baron  is  an  assignment ;"  and,  in  another  case  in  Moore  (2),  the     Craven 
majority  of  the  Court  thought  that  a  proviso  in  a  lease  for  re-entry,      bu^^y 

if  the  possession  of  the  tenements  should  come  into  the  hands  of       

any  one  else  than  the  lessee  and  his  wife  and  their  issue,  took 
effect  on  the  second  marriage  of  the  wife.  Bonfidd  v.  HasseU  (3) 
is  distinguishable  from  this  case.  There  the  Court  held  that  the 
wife's  annuity  did  not  become  vested  in  the  husband  on  marriage ; 
but  here  there  can  be  no  question  about  the  right  to  receive  the 
rents  being  in  the  husband ;  moreover,  in  that  case  the  annuity 
being  created  by  deed,  the  deed  was  construed  strictly  against  the 
giantor,  and  he  had  paid  the  annuity  after  the  marriage.  A  gift 
oyer  is  not  essential  to  the  validity  of  a  proviso  for  cesser  of  a  life 
estate  on  alienation,  or,  in  the  case  of  real  estate,  on  marriage. 
Upon  the  determination  of  the  life  estate  the  estate  in  remainder 
of  the  infant  Plaintiff  was  accelerated :  Lainson  v.  Laineon  (4). 
[They  also  referred  to  the  cases  cited  in  the  note  to  Avison  v. 
Edmes  (5).] 

Mr.  Bdwyn^  Q.C.,  and  Mr,  Beek^  for  Mr.  and  Mrs.  Brady : — 

A  condition  against  alienation  annexed  to  a  gift  to  one  "  and 
bis  assigns  '*  is  repugnant  and  void;  and  a  proviso  for  forfeiture  on 
marriage  without  a  gift  over  is  void :  Uoyd  v.  Brardon  (6) ;  Jarman 
on  Wills  (7).  The  direction  that  the  life  estate  shall  cease  as  if 
the  tenant  for  life  were  dead  is  no  gift  over :  Laniharde  v.  Pea/ih  (8). 
The  forfeiture  clause  in  this  will  was  intended  to  apply  exclusively 
to  acts  to  be  done  by  the  widow  with  direct  reference  to  the  pro- 
perty, not  to  her  marriage,  in  consequence  of  which,  by  operation 
of  law,  she  is  deprived  of  the  control  over  it  If  the  testator  had 
intended  to  deprive  her  of  the  estate  on  second  marriage  he  would 
have  so  expressed  it ;  and  it  is  clear,  from  the  provisions  of  the 
second  codicil,  that  he  contemplated  her  second  marriage.  This, 
being  a  condition  subsequent^  will  be  construed  strictly,  and  the 

(1)  Moore,  L  Eliz.  p.  11,  No.  40.  (6)  IJ.  &  H.  640. 

(2)  Moore,  t.  Eliz.  p.  21,  No.  71.  (6)  3  Men  108,  117. 

(3)  32  L.  J.  (Ch.)  475.  (7)  VoL  ii.  p.  48,  3rd  Ed. 

(4)  18  Bear.  1 ;  6  D.  M.  &  G.  764.  (8)  4  Drew.  653. 


V, 

Bbady. 
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M.  S.       Court  will  not  imply  a  condition  in  restraint  of  marriage.    I^  how- 

1867        ever,  the  life  estate  is  forfeited^  the  remainder  is  not  accelerated, 

CtLAym      ^^  ^  events  in  the  case  of  the  appointed  estates:  Jarman  on 

Wills  (1),  and  the  persons  entitled  in  default  of  appointment 

must  be  made  parties  to  the  suit.    [They  also  cited,  as  to  the 

construction  of  the  forfeiture  clause.  Doe  y.  Carter  (2).] 

Mr.  Wingfiddy  for  the  other  Defendants. 

Mr.  BaggaUay^  in  reply : — 

It  is  not  necessary  to  construe  the  forfeiture  clause  as  a  restraint 
on  marriage,  for  if  the  widow  had  settled  the  rents  to  her  separate 
use  there  would  have  been  no  forfeiture.  The  testator's  object 
was  to  prevent  any  other  person  than  his  wife  and  children  having 
the  enjoyment  of  the  property.  The  rule  that  when  an  appointed 
life  estate  fails  the  appointed  remainder  is  not  accelerated,  does  not 
apply  where  the  appointor  has  clearly  expressed  an  intention  to 
the  contrary. 


June  25.  Lord  Bomjllt,  M.B.,  after  stating  the  facts,  and 
observing  that  the  will  contained  no  gift  over  in  the  event  of  the 
forfeiture,  continued: — 

The  first  question  is,  whether  the  marriage  of  the  testator's 
widow,  under  these  circumstances,  created  a  forfeiture  of  her  life 
estate ;  and,  if  so,  the  second  question  is,  where  the  property  goes 
during  the  remainder  of  her  life. 

As  to  the  first  point,  it  is,  I  think,  impossible  to  say  that  a  for- 
feiture has  not  been  created  by  her  act  In  other  words,  it  is  im- 
possible truly  to  say  that  she  has  not  done  an  act  whereby  she  has 
been  deprived  of  the  right  to  receive,  or  of  the  control  over,  the 
rents,  so  that  her  receipt  alone  is  no  longer  a  good  and  suf&dent 
discharge  for  the  sama  As  nothing  has  been  done  on  her  marriage, 
either  by  her  or  her  husband,  to  settle  this  property,  her  husband 
now  has  alone  the  right  of  giving  a  discharge  for  the  rents,  and  her 
receipt  alone  is  not  a  good  and  sufficient  discharge  for  them.  It  is 
true,  that  the  testator  by  the  second  codicil  contemplated  that  she 

(1)  Vol  i.  p.  543.  (2)  8  T.  R.  67,  300. 
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might  take  a  second  husband,  but  if  she  did  so,  it  was  necessary,       H.  B. 
in  order  to  prevent  the  operation  of  the  forfeiture  clause,  that  she        i867 
should,  by  some  instrument,  reserve  to  herself  the  sole  and  exclusive      CBlnBK 
right  of  receiving  the  rents  and  of  giving  discharges  for  them.    It  ^^ 

is  trae  also  that  conditions  in  restraint  of  marriage,  where  there  is        ' 

no  gift  over,  are  disregarded  in  equity,  but  this  rule  does  not  apply 

to  such  a  condition  when  it  is  in  restraint  of  the  second  marriage      /        .  ^^ 

of  the  testator^s  widow,  and  assuming  that  this  testator  did  not         — 

intend  to  prevent  his  widow's  second  marriage,  he  did  intend  that 

if  she  did  not  secure  to  herself  the  exclusive  right  of  receiving 

the  rents,  and  of  giving  receipts  for  the  same,  she  should  cease  to 

haye  any  interest  in  the  property.    I  am,  therefore,  I  regret  to  say, 

compelled  to  come  to  the  conclusion  that  the  inadvertence  of  this 

lady  and  her  husband  to  execute  some  deed  on  her  marriage,  by 

which  the  rents  should  be  secured  to  her  alone,  has  created  a 

forfeiture  of  her  interest. 

With  respect  to  the  second  question,  I  think  that  the  estate  for 
life  of  the  son  is  accelerated  as  regards  the  property  devised  by  the 
testator,  as  distinguished  from  the  property  appointed  by  him  under 
the  power.  This  is,  I  think,  settled  by  numerous  cases.  In  the 
case  of  Lainson  v.  Lainaon  (1)  I  had  to  consider  this  question,  and 
many  authorities  were  then  cited,  which,  in  my  opinion,  established 
that  in  a  case  where  a  previous  life  estate  was  revpked,  the  next 
estate  in  remainder  was  accelerated,  and  I  think  that  this  is  so 
here,  where  the  testator  directs  that  the  estate  shall  go  as  it  would 
in  the  event  of  his  widow's  actual  decease. 

There  is  more  difficulty  and  doubt  as  to  what  becomes  of  the 
appointed  estate  on  the  forfeiture  of  the  life  interest  of  the  widow. 
As  a  general  rule  it  may  be  stated,  that  in  most  of  the  cases 
of  the  failure  of  a  particular  estate  appointed  under  a  power,  it 
has  been  held  that  the  remainders  have  not  been  accelerated, 
bat  that  the  property  has  gone  as  in  default  of  appointment. 
This,  however,  seems  always  to  have  been  held  on  the  principle 
that  the  testator  had  shewn  no  intention  to  accelerate  the  re- 
mainders. The  subject  is  much  discussed  in  a  very  learned 
judgment  of  Lord  St.  Leonards,  in  Crozier  v.  Crazier  (2).  In 
that  case,  lands  had  been  conveyed  to  a  testator  for  life,  with 
(1)  18  Beav.  1  (2)  8  D.  &  War.  363. 
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H.  B.       an  absolute  and  exclasive  power  of  appointment,  by  deed  or  \9iU, 

18G7        amongst  bis  cbildren,  and,    in  default,  amongst   the    children 

Cbavzs      eqiMtlly>  as  tenants  in  common ;  the  testator,  by  his  will,  devised 

^  ^  the  lands  to  his  wife  for  life,  upon  condition  that  she  should 

maintain  and  educate  the  children ;  and,  at  her  death,  he  devised 

the  lands  to  the  eldest  son  for  life,  with  remainder  to  his  heirs 
male  and  female ;  and  further,  the  testator  also,  at  the  death  of  his 
wife,  gave  legacies  of  £500  each  to  his  younger  children,  charged 
upon  the  estate  devised;  the  Lord  Chancellor  held  that  the  will 
operated  as  an  appointment,  that  the  appointment  to  the  wife  was 
bad,  because  she  was  not  an  object  of  the  power,  but  that  the 
appointment  to  the  son  was  good,  and  also  that  the  direction  for 
maintenance  and  education  of  the  younger  children,  and  the  gifts 
of  the  legacies  to  them  charged  on  the  property,  were  good  execu- 
tions pro  tanio  of  the  power ;  but  that  the  estate  of  the  son  was 
not  accelerated,  and  that,  during  the  life  of  the  widow,  that  part 
of  the  rents  of  the  estate  which  was  not  required  for  the  main- 
tenance of  the  children  and  the  payment  of  their  legacies  went,  as 
in  default  of  appointment,  equally  amongst  the  children.    This 
decision,  and  more  especially  the  observations  of  the  Lord  Chan- 
cellor in  it,  are  very  important,  and  seem  to  me  to  govern  this 
case.     The  reason  why  the  Lord  Chancellor  in  that  case  held 
that  the  estate  of  the  son  was  not  accelerated  was,  because  it  was 
obvious  from  the  dispositions  in  the  will  that  the  testator  did  not 
intend  the  appointment  in  favour  of  the  son  to  take  effect  until 
after  the  death  of  the  widow,  and  that,  in  the  meantime,  the 
younger  children  were  to  be  benefited ;  but  the  Lord  Chancellor 
expressly  lays  down  that,  when  such  intention  appears,  whether  it 
be  under  a  devise  or  an  appointment,  the  remainder  will  be  accele- 
rated.    The  following  passage  (1)  expresses  very  clearly  his  view, 
and  also  what  I  conceive  to  be  the  law  on  this  subject : — 

"  Whether  a  man  have  the  fee  vested  in  him,  or  only  a  general 
power  of  appointment,  his  intention,  expressed  in  his  will^  is  equally 
to  be  executed.  It  matters  not  whether  he  appoints  or  devises, 
provided  that  he  do  not  exceed  his  power.  For  example,  suppose 
a  man,  having  a  general  power  of  appointment,  to  appoint  by  will 
to  a  monk  for  life  (as  under  the  old  law),  remainder  to  ji.  in  fee. 

(1)  8  D.  &  War.  365. 
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No  doubt  tbe  estate  for  life  would  be  void,  and  the  gift  to  iL  be       M.  E, 
good.   If  the  power  be  confined  to  particular  objects,  it  cannot  be        1867 
exceeded,  but,  within  its  limits,  the  intention  of  the  testator,  the     Crayek 
donee  of  the  power,  must  be  observed.    In  this  case,  therefore,  let      bJ^ 

us  sappose  a  similar  devise  to  a  monk  for  life,  remainder  to  the       

eldest  son  of  the  testator  in  fee,  the  life  interest  would  be  void  by 

the  general  law,  and  also  as  an  appointment  to  a  stranger ;  but 

there  is  no  reason  why  a  different  rule  should  be  applied  to  the 

gift  of  the  remainder,  &om  that  which  would  apply  to  a  devise  not 

under  a  power.    I  assume  that  the  power  authorized  a  gift  of  a 

lemainder  in  fee,  and  then  the  testator's  disposition  stands  on  the 

same  footing  with  a  similar  one  by  a  devisor  seised  in  fee.    There 

ought  to  be  no  trifling  distinctions  between  power  and  property 

upon  merely  teclmical.  grounds."     To  apply  these  observations 

to  the  present  case,  it  follows,  that  if  the  testator  has  expressed  a 

clear  intention,  that  if  the  appointment  for  his  wife  for  life  should 

^^i^se  by  reason  of  any  forfeiture,  in  that  event  the  appointment  in 

favour  of  the  son  should  take  effect  at  once,  then  the  son's  estate  is 

'dccehmted ;  and  I  think  that  this  testator  has  expressed  such  an 

intention,  and  that  this  is  made  dear  by  the  words  to  which  I  have 

already  referred  when  disposing  of  the  case  relative  to  the  devised 

l^ds,  whereby  he  makes  the  appointment  to  his  son  of  these  lands 

immediately  on  the  decease  of  his  wife;  and,  secondly,  directs 

that  the  forfeiture  which  may  take  place  shall  determine  her 

estate  as  effectually  as  by  her  actual  decease.     I  think  the  two 

t^'en  together  make  a  clear  expression  of  intention,  that  the 

appointment  in  favour  of  the  son  is  to  take  place  as  soon  as  that 

in  favour  of  the  widow  fails ;  and,  consequently,  the  estate  of  the 

^Q  is  to  be  accelerated  with  respect  to  all  the  land  which  passes 

^7  this  wUL     I  wiU  make  a  declaration  to  that  effect  accordingly. 

SolidtoiB  for  the  Plaintiffs :  Messrs.  Norris  <t  Allen. 
SoUdtor  for  the  Defendants :  Mr.  Bwh. 
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M.  B.  BIOKLEY  V.  BICKLET. 

1867 

Copyhold— Ctatomr—*^  Detcent  "—3*4  WUl.  4,  c.  106,  a.  3. 

Where  the  custom  of  a  manor  was  stated  in  a  presentment  of  the  homac^ 
to  be  that  copyholds  for  the  first  dacmt  after  a  surrender  descend  to  the 
eldest  son,  and,  if  no  surrender,  to  the  youngest  son : — 

Bdd^  that  the  word  **  descent "  was  not  used  in  its  strict  legal  sense,  but 
meant  **  a  single  step  in  the  scale  of  genealogy." 

Where,  therefore,  the  last  surrender  had  been  made  to  B,  B^  who  devised 
to  J.  L,  J9.,  his  heir  according  to  the  custom  of  the  manor,  and  J.  L.  B,  died 
intestate,  leaving  two  sons : — 

BeH  that  the  youngest  son  of  J,  L.  B.  was  entitled  to  succeed  him. 

Whether  the  Inheritance  Act  (3  &  4  Will.  4,  c.  106),  s.  3,  applies  to  tk 
case  of  a  devise  to  an  heir  who  disdaims  all  interest  under  the  will,  and  enters 
as  heir  of  the  testator,  qtuere, 

3l  his  suit  was  for  tbe  administration  of  the  estate  of  John  LaMy 
Biddey,  an  intestate.     A  decree  had  been  made,  by  which  an 
inquiry  was  directed  what  real  and  copyhold  estate  the  intestate 
was  entitled  to  at  the  time  of  his  death,  and  who  was  his  hei^at- 
law,  and  his  heir  according  to  the  custom  of  the  manor  of  which 
such  copyhold  estate  was  held.    In  the  prosecution  of  this  inquiry 
it  appeared  that  the  intestate  was  entitled  to  certain  yalnable 
copyholds  containing  mines,  held  of  the  manor  of  SedgUy,  ii^ 
Staffordshire ;  and  a  question  arose  whether  his  eldest  or  his 
youngest  son  was  his  heir,  according  to  the  custom  of  the  manor. 
This  question  was  now  brought  before  the  Court,  by  way  of  ad- 
journed summons,  upon  a  statement  of  fietcts  agreed  to  between 
the  parties. 

The  custom  of  the  manor  was  thus  stated  in  a  presentment  of 
the  homage  made  in  the  year  1661 : — 

^  We  present  that  all  the  customary  lands  and  tenements  within 
the  manor  aforesaid,  for  the  first  descent  only  next  after  a  sar^ 
render,  descend  to  the  eldest  son,  but  no  longer  without  a  new  &ur 
render.  And  if  there  be  no  such  surrender  to  carry  it  to  the 
eldest  son,  then  upon  every  decease  all  such  customary  lands  an( 
tenements,  according  to  the  custom  of  the  manor  aforesaid,  ar 
descendible,  and  by  the  said  custom  ought  to  descend,  to  th 
youngest  son ;  and  if  no  son,  to  the  daughters  as  co-heirs ;  and  i 
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BO  I&wfiil  issue  (son  or  daughter)  then  to  the  yonngeist  brother  of       M.  B. 
the  deceased  party ;  and  if  no  brother  or  sister,  then  to  the        1867 

jouBgest  kinsman  or  kinswoman ;  and  never  to  the  eldest  without  Bfcnir 
a  suzrender,  according  to  the  custom  of  the  said  manor.'* 


BlGKLCr. 


Another  presentment  was  made  to  the  like  effect  in  1780. 
The  title  of  John  Latty  Bicldey  to  one  of  the  copyholds  in  ques- 
tion, the  decision  as  to  which  governed  the  others,  was  as  follows : — 

On  the  26th  of  March,  1775|  the  copyholds  were,  on  purchase, 
surrendered  to  the  use  of  John  BicJdey  and  his  heirs  and  assigns, 
according  to  the  custom  of  the  manor,  and  he  was  admitted  tenant. 
On  the  same  day,  he  and  his  wife  surrendered  to  the  use  of  John 
Keding  (a  mortgagee),  his  heirs  and  assigns,  and  he  was  admitted 
tenant. 

On  the  27th  of  October,  1776,  John  Biddey  died  intestate ;  and 
on  the  23rd  of  May,  1788,  Benjamin  Bieildet/^  his  eldest  son,  was 
admitted  tenant,  as  heir  of  his  £etther.  On  the  same  day,  Benjatnm 
Biddey  surrendered  to  the  use  of  himself  during  his  life,  and  after 
Us  decease  to  the  uses  of  his  will,  and  in  de&ult  to  the  use  of  liis 
Iieirs;  and  seisin  was  granted  to  him  to  such  uses. 

benjamin  BieJdey  subsequently  paid  off  the  mortgage  debt ;  and 
on  the  4th  of  December,  1809,  the  persons  in  whom  the  mortgage 
iad  then  become  vested  were  admitted  tenants;  and  they  then 
sorrendered  to  uses  similar  to  those  declared  upon  the  surrender  by 
Bmjamin  BieJdey,  on  the  23rd  of  May,  1788.  Benjamin  Biddey 
was  never  admitted  upon  this  surrender. 

On  the  15th  of  October,  1846,  Benjamin  BieJdey  died,  having  by 
^  mil  devised  his  freehold  and  copyhold  estates  to  his  eldest 
son  John  Latty  BieJdey y  the  intestate.  In  order  to  avoid  payment 
of  the  increased  fine  which  would  become  payable  on  his  admission 
as  devisee,  John  Latty  BieJdey  claimed  to  be  entitled  to  be  admitted 
^  heir  of  his  father.  His  right  to  be  so  admitted  was  denied  by 
the  lord ;  the  dispute  was  not  settled  at  the  time  of  his  death,  and 
he  was  never  admitted  tenant.  He  died  in  November,  1862, 
^nng  two  sons  him  surviving. 

Mr.  B.  B.  Bogers,  for  the  eldest  son  :t— 

Pirst :  The  custom  did  not  apply  to  the  transmission  to  John 
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^^       Laity  BicTdey.     At  the  time  when  this  custom  arose,  copyholds 

1867       could  only  be  transmitted  by  surrender,  or  upon  an  intestacy.  In 

B1CK1.ET     order  to  devise  them,  it  was  necessary  to  surrender  to  the  uses  of 

BiGKLST.     ^^^  ^^  *  ^^  devisee  then  took  under  the  surrender.    The  c\istom 

applies  only  to  cases  of  transmission  upon  an  intestacy.    Now, 

although  as  between  John  Latty  Bicldey  and  the  lord,  the  {omei 
might  have  a  claim  to  be  admitted  as  heir  of  his  father ;  yet,  for 
the  purposes  of  inheritance,  he  must  be  considered  to  have  taken 
as  devisee  (3  &  4  WilL  4,  c.  106,  s.  3),  and  taking  as  devisee,  te 
took  by  surrender:  therefore  the  custom  did  not  apply  to  the 
transmission  to  John  Latty  Bichley,  and  his  eldest  son  is  theretoie 
entitled,  this  being  the  first  descent  after  a  surrender. 

Secondly :  Eut  if  it  did  apply,  the  eldest  son  is  stDl  entitled. 
Benjamin  Bicldey  was  admitted  while  the  legal  estate  was  out- 
standing in  a  mortgagee.  That  was  a  wrongful  admission.  After- 
wards  the  mortgagee  surrendered;  h\ii Benjamin  BicHIey  was neTei 
admitted — ^he  had  merely  a  right  of  admittance.  Now,  a  custom 
does  not  apply  to  a  copyholder  in  potentia  merely :  Tayn^  t. 
Barker  (1),  and  therefore  the  heir-at-law  takes. 

Mr.  Southgaie,  Q.C.,  and  Mr.  Dunning,  for  the  youngest  son  :— 

The  last  surrender  was  in  December,  1809.  The  custom  is  that 
the  next  descent  after  a  surrender  should  go  to  the  eldest  son. 
The  next  descent  in  this  case  was  to  John  Laity  StcMey,  for  the 
Inheritance  Act  was  not  intended  to  prevent  a  man  from  disclaim- 
ing :  Bex  v.  Wibon  (2) ;  Doe  v.  Smyth  (3).  The  custom  must  be 
construed  strictly. 

Payne  v.  Barker  was  commented  upon  in  Doe  v.  Clift  (4).  The 
rule  appears  to  be,  that'where  a  person  who  is  not  a  copyholder  at 
all,  enters  into  a  contract  for  the  purchase  of  copyholds,  and  dies 
before  being  admitted,  the  common  law  prevails,  and  his  heir  is 
entitled ;  but  the  case  is  different  where  the  purchaser  is  abeadj 
a  copyholder. 

[They  referred  to  Boe  d.  BeAee  v.  Parker  (5),  Tvhiere  the  custom 
of  the  manor  was  established  at  law.] 

(1)  Orl.  Bridg.  18.  (8)  6  B.  &  C.  112. 

.(2)  10  B.  &  0.  80.  (4)  12  Ad,  &  E.  566. 

(6)  6  T.  R  26. 
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Mr.  Sogers,  in  reply : —  M.  R.  * 

The  custom  points  to  the  next  descent  after  a  surrender.    John        ^^^ 


LaUy  Biddey  did  not  take  by  descent.    He  might  have  disclaimed     Biqklst 
the  devise  to  him,  if  he  had  thought  fit.    He  did  not  do  80»  in     Bsonn. 

&ct^  thongh  he  chose  to  take  possession  as  heir;  and  that  being        

so,  the  3rd  section  of  the  Inheriianee  Act  applies^  and  for  purposes 
of  inheritance  he  must  be  treated  as  a  devisee. 


March  21.    Lobd  Komillt,  M.R. : — 

This  is  a  case  of  much  singularity.  The  question  to  be  deter- 
iiuned  isy  whether  the  eldest  or  youngest  son  inherits  the  copy- 
holds of  which  their  father  was  possessed  at  the  time  of  his  death, 
and  which  he  did  not  dispose  of  by  will. 

[His  Lordship  then  stated  the  custom  of  the  manor^  and  the 
Jacts  of  the  case,  and  continued : — ^] 

The  last  surrender  was  on  the  4th  of  December,  1809 ;  and  the 
question  is,  whether  there  has  been  any  intermediate  descent  from 
that  time  to  the  present,  or  whether,  upon  the  death  of  John 
LaMy  BieJdey,  intestate,  the  first  descent  took  place. 

In  1809,  when  the  surrender  took  place,  Benjamin  BicJcley  was 
in  possession  as  tenant  On  his  death  in  1846,  was  the  succession 
of  John  LaUy  BicTdey  a  descent  within  the  meaning  of  the  words 
of  the  custom  ?  If  not,  his  eldest  son  will  take  now ;  if  it  was, 
his  joongest  son  will  take. 

It  is  argued  with  much  force  by  Mr.  Boffers,  that  John  LaUy 
Sietley  took  by  devise,  and  not  by  descent,  from  his  father, 
Benjamin  Bickley,  for  that  the  Act  3  &  4  Will.  4,  c.  106,  proyides 
that  \vhere  an  estate  is  devised  in  fee  to  the  heir-at-law,  the  person 
taking  the  estate  shall  take  it  as  devisee  and  not  as  heir.  He 
admits  that  the  cases  of  Doe  v.  Smyth  (1),  and  Bex  v.  Wilson  (2), 
iue  oorrecl^  and  that  you  cannot  force  a  devise  upon  a  person  who 
^ilainis  all  interest  undej:  it ;  and  he  admits  that  the  statute  has 
^ot  altered  the  law  on  this  subject;  but  he  contends,  that  if 
Ihe  person  wlio  is  both  devisee  and  heir  of  the  estate  does  not 
lisclaim  the  interest,  but  enters  and  enjoys  the  property,  then 
(1)  6  K  &  C,  112.  (2)  10  B.  A  a  80. 
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•      - 

^litK  the  statute  enacts  that  his  jpossession  shall  be  ascribed  to  the 

18^7  devise,  and  not  to  the  heirship.    In  answer,  to  this,  it  is  urged  that 

BioxuY  ^^®  statute  did  not  contemplate,  altering  the  rights  of  lords  of 

^  ^'  manors  and  their  copyholders ;  and  that  it  would  be  monstrous  in 

BiCKLBX.  *'^  • 

a  case  like  thi^  where  the  fine  on  the  admission  of  the  heir  is 

merely  nominal,  and  the  fine  on  the  admission  of  the  devisee 
unlimited,  and  consequently  amounts  to  two  years'  improved  value, 
which,  in  the  case  of  mines,  is  a  very  large  sum,  to  suppose  that 
the  Legislature  intended  to  take  away  money  from  the  copyholder 
and  give  it  to  the  lord. 

There  is,  however,  a  preliminary  question,  the  decision  of  which 
is  necessary  before  one  can  entertain  the  question  whether  the 
father  of  the  applicants  took  as  devisee  or  as  heir ;  and  that  pre- 
liminary question  is,  whether  the  word  *^  descent,"  which  is  used  in 
the  statement  of  the  custom  of  the  manor,  means  taking  by  inheri- 
tance or  taking  by  succession. 

Lawyers  give  a  technical  meaning  to  the  word  *<  descent."  AH 
estates  are  taken  either  by  purchase  or  by  descent  Unquestionably 
the  strict  legal  sense  of  the  word  "  descent "  means  taking  an  estate 
by  inheritance:  that  is,  as  heir  of  the  former  holder;  but  in 
common  parlance  the  word  is  not  properly,  nor  indeed  commonly, 
confined  to  that  meaning,  but  means  succession  merely.  Dr. 
Johnson,  in  his  Dictionary,  gives  the  five  following  meanings  of  the 
word  "  descent,"  which  bear  on  the  present  subject,  for  all  of  which 
meanings  he  gives  high  authority  &om  the  best  English  writers, 
and  in  no  one  is  the  word  confined  to  inheritance.  First,  the 
transmission  of  anything  by  succession  and  inheritance ;  second, 
the  state  of  proceeding  from  an  original  or  progenitor;  third, 
birth,  extraction,  process  of  lineage ;  fourth,  ofispring,  inheritors, 
those  proceeding  in  a  line  of  generation ;  fifth,  a  single  step  in  the 
scale  of  genealogy  or  generation.  For  the  last  he  gives  the  fol- 
lowing quotation  from  HooJeer:  '^No  man  living  is  a  thousand 
descents  removed  from  Adam  himself;"  and  I  think  that,  this  last 
meaning  is  the  meaning  which  I  must  give  the  word  **  descent,"  as 
made  use  of  in  the  statement  of  this  custom :  that  it  is  not  confined 
to  the  strict  legal  sense  of  the  term,  but  is  used  in  the  ordinary 
popular  meaning.  There  is  also,  by  this  means  of  interpreting  the 
word^  some  uniformity  given  to  the  custom,  which  then  amounts  to 


V. 

BioKunr* 


TOL.IT0  EQUrrr  CASES.  221 

this:  If  a  stranger  bny  the  copyhold,  and  come  in  as  a  tenant  of  M.  B. 
the  manor,  then  his  eldest  son  shall  take ;  bat  if  the  tenant  took  1807 
the  estate  himself  by  inheritance  from  his  father,  then  the  youngest 
son  of  the  tenant  shall  take  the  copyhold  If,  in  fact,  the  custom 
of  borough  English  was  founded  on  any  suspicion  or  doubt  as  to 
the  legitimacy  of  the  eldest  son,  this  would  explain  why  the  custom 
did  not  extend  to  the  stranger  who  came  in  by  purchase,  and 
whose  eldest  son  was  probably  bom  before  he  became  a  tenant  of 
the  manor. 

Another  thing  which  is  to  be  taken  into  consideration  is  this: 
There  is  no  statement  here  that  there  was  any  custom  prerailing 
in  this  manor,  allowing  the  tenant  to  deyise  his  copyhold.  K  so, 
the  custom  must  be  anterior  to  the  Statute  of  Wills,  and  must  be 
construed,  bearing  in  mind  that  at  the  time  there  was  no  mode  by 
which  copyholds  could  be  transmitted  from  father  to  son,  except 
by  surrender  or  by  inheritance.  I  think,  however,  that  this  leaves 
it  where  it  was,  because  the  expression  '*  descent "  applies  to  the 
transmission  from  father  to  son,  by  the  only  mode  then  known 
other  than  snrrender ;  and  if  the  statute  gave  another  mode  of 
transmission,  it  cannot  be  properly  said  that  it  had  a  special 
meaning  as  to  that  species  of  transmission  which  arises  from  in- 
heritance, as  distinguished  from  that  which  arises  from  devise. 

I  am  also  strongly  confirmed  in  this  view  by  the  words  of  the 
cnstom  which  I  have  read,  which  uses  the  word  ^' decease  **  as 
synonymous  with  "descent.** 

I  am,  therefore,  of  opinion  that,  according  to  the  custom  of  the 
manor,  this  is  the  second  descent  from  the  last  surrender,  and  that 
the  youngest  son  is  entitled. 

Solidton  for  the  Eldest  Son :  Messrs.  MSler  &  Smith,  for  Messrs. 
doner  db  Fowler,  Wolverhamptoih 
Solicitor  for  the  Toimgest  Son :  Mr.  T.  W.  Marehant. 
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EquitahU  Interest — AuignmerU — Natioe  to  Trustee — Priority, 
June  26; 

J^y^*  Upon  an  assignment  of  an  interest  in  a  trust  fund,  it  is  the  duty  of  the 

assignee  to  give  notice  of  the  assignment  to  the  trustee ;  and  the  only  notice 
^^u^t^a.*>^^        available  in  law  is  formal  notice  given  by  the  person  intending  to  claim  the 

jy      ^  benefit  of  it,  or  by  an  agent  on  his  behalf. 

^yC^  ^^.  Where,  therefore,  a  trustee  became  aware  of  the  insolvency  of  his  ctAui 

^^^  *  que  trust  by  reading  in  a  newspaper  an  advertisement  of  a  petition  in  the  In- 

solvency Ck)urt,  and  he  believed  and  acted  on  the  information  so  acquired  :— 
Beld^  nevertheless,  that  a  person  who  had  taken  a  mortgage  of  the  ce$tui 
que  trusfs  interest,  subsequently  to  the  insolvency,  was  entitled  to  piiority 
over  the  assignee  in  insolvency,  by  reason  of  his  having  been  the  first  to  give 
formal  notice  to  the  trustee. 

i5Y  an  iBdenture,  dated  the  31st  of  December,  1852,  being  the 
settlement  made  in  contemplation  of  the  marriage  of  Thomas  Uoyi 
and  Ann  his  wife,  it  was  agreed  that  certain  trust  funds  specified 
in  the  schedule  thereto  should,  subject  to  certain  life  interests 
then  subsisting  therein,  be  assigned  to  James  Davies  and  Richard 
William  Banks  upon  trust  to  invest  the  same  as  therein  mentioned, 
and  to  pay  the  dividends  and  income  thereof  to  Ann  lAoyd  duHn; 
her  life,  for  her  separate  use,  and  after  her  death  to  pay  bhcIi 
dividends  and  income  to,  or  permit  the  same  to  be  received  by, 
Humus  Lloj/d,  or  his  assigns,  during  his  life,  and  after  his  death  to 
stand  possessed  of  the  said  trust  funds  and  premises  upon  the  trusts 
therein  mentioned. 

Ann  Lloyd  died  on  the  2nd  of  A.ugust,  1862. 

[n  the  year  1859,  Thomas  Lloyd  took  the  benefit  of  the  lihsclvent 
BAtors  Act.  The  vesting  order  in  the  insolvency  was  made  on 
the  22nd  of  June  in  that  year;  and  the  insolvent  received  his 
order  of  discharge  on  the  22nd  of  April  following. 

In  November,  1860,  Thomas  Lloyd  mortgaged  his  life  interest 
under  the  settlement  to  Mark  Shephard.  In  March,  1861,  Shep- 
hard  gave  notice  of  the  mortgage  to  Bichard  William  Banks,  who 
had  then  become  the  surviving  trustee  of  the  settlement. 

No  formal  notice  of  the  insolvency  was  given  by  the  assignee  to 
the  trustees  of  the  settlement  until  February,  1864 ;  but  upon  the 
cross-examination  of  Mr.  Banks  in  this  suit,  he  admitted  that  in 
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Pebroarj,  1859,  he  had  read  in  the  Hereford  Journal  Aew^paper  H.  B. 
an  advertisement,  which  was  as  follows :  ''  Petition  of  an  insolvent  1867 
debtor,  to  be  heard  in  the  Court  of  Francis  Stack  Murphy,  Esq.,  Lloyd 
Commissioner,  at  the  Conrt  House,  Portugal  Street,  LincohCs  Inn      -q^^^ 

Fidds,  on  the  14th  day  of  March,  1859,  at  10  o'clock  in  the        

morning  ;'*  then  followed  a  description  of  Thomas  Lloyd. 

Mr.  Banks  was  a  solicitor,  and  acted  in  that  capacity  on  behalf 
o!  Thomas  Uoyd^s  father-in-law,  in  negotiations  which  took  place 
in  the  year  1861  for  the  purchase  of  Thomas  LloycCs  life  interest 
nnder  the  settlement :  and  he  appeared  in  such  negotiations,  and 
npon  other  occasions,  to  have  dealt  with  Thomas  Uoyd  upon  the 
footing  of  his  being  insolvent. 

The  suit  was  instituted  for  the  administration  of  the  trusts  of  the 
settlement :  and  the  Chief  Clerk  found  that  under  these  circum- 
^nces  the  assignee  in  insolvency  was  entitled  to  Thomas  lAoyd^s 
life  interest  in  priority  to  Mark  Shephard.  Mr.  Shephard  took 
ont  a  summons  to  vary  the  certificate. 

Mr.  Jessel,  Q.C.,  and  Mr.  Kingdon^  for  Mr.  Shephard : — 

First :  The  advertisement  is  simply  notice  of  the  petition,  not  of 
the  insolvency.  Under  the  old  bankruptcy  law  it  was  held  that 
ms6ce  of  a  docket  was  not  notice  of  the  bankruptcy :  Spratt  v. 
SdOiouse  (1). 

Secondly :  The  advertisement  is  not  such  notice  of  the  insolvency 
as  to  give  the  assignee  priority.  At  the  time  when  Mr.  Banks 
read  the  newspaper,  the  prior  life  interest  under  the  settlement 
had  not  determined :  and  he  was  under  no  obligation  to  attend  to 
anything  he  might  read  respecting  Thomas  Lloyd.  But,  further, 
it  is  essential  that  notice  should  be  given ;  mere  knowledge  is  not 
enough :  In  re  Barr's  Trusts  (2) ;  Be  Tiehener  (3).  The  only  case 
in  which  notice  has  been  dispensed  with  is  where  a  trustee  has 
taken  an  active  part  in  the  preparation  of  the  deed  of  which  notice 
is  required  to  be  given :  Meux  v.  Bell  (4).  Such  notice  is  required 
to  perfect  the  title  of  the  assignee,  and  must  come  from  him :  In  re 
Atkinson's  Trusts  (5) ;  Foster  v.  Cockerdl  (6). 

(1)  4  Bing.  173.  (4)  1  Hare,  73. 

(2)  4  K.  &  J.  219.  (5)  2  D.  M.  &  G.  140. 

(3)  35  Bear.  317.  (6)  3  CL  &  F.  466 :  see  p.  476. 
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M,H^         Mr.  Pearson,  QXy.,  and  Mr.  M,  B.  MiBer,  for  the  assignee  in 
1867        inaolvency  :— 

Lloyd  The  advertisement  is  one  of  a  petition  which  oonld  not  hare 

Bi^K&      been  presented  until  a  vesting  order  had  been  made  in  the  in- 

solvency:   the  person  who  read  it  was  a  professional  man,  and 

must  be  taken^  after  reading  the  advertisement,  to  have  known 
that  a  vesting  order  had  been  made,  and  that  the  Petitioner  was 
insolvent. 

Again,  Mr.  BanJea  subsequentiy  acted  on  the  information  he  thus 
received,  and  knowing  it  for  one  purpose,  he  must  be  fixed  with 
notice  for  every  purpose :  Browne  v.  Savage  (1). 

Formal  notice  is  not  necessary.  An  assignee  may  rely  on  notice 
casually  given  in  the  course  of  conversation :  Mettx  v.  BeU  (2)  *, 
Smiih  V.  SmUh  (3).  The  latter  case  was  approved  in  TiUbiU  v. 
Qeorge  (4).  The  rule  is,  that  if  you  can  shew  that  a  trustee  had 
such  knowledge  of  any  transaction,  that  if  he  had  been  asked  in 
the  ordinary  course  of  business  as  to  the  dealings  of  his  cedui  que 
trust  with  the  trust  property,  he  would  have  mentioned  it,  then 
the  trustee  must  be  deemed  to  have  notice.  That  applies  here, 
and  entitles  the  assignee  to  priority. 

Finally,  Mr.  Shephard  has  been  guilty  of  laches :  he  made  no 
inquiry  of  the  trustee  jHrior  to  lending  his  money,  but  contented 
himself  with  giving  notice  after  he  had  lent  it.  If  he  Iiad  asked 
the  question,  Mr.  Banks  would,  in  all  probability,  have  mentioned 
the  insolvency.  And  although  the  assignee  in  insolrency  has  also 
been  negligent,  still  he  has  priority  in  point  of  time,  and  his  title 
must  prevail. 

Mr.  Jessdf  in  reply : — 

An  assignee  of  an  equitable  interest  must  give  notice  in  order 
to  complete  his  titie.  The  title  depends,  therefore,  not  on  the 
trustee  having  notice,  but  on  the  assignee  giving  it.  The  assignee 
cannot  rely  on  the  knowledge  of  the  trustee,  or  on  information 
given  to  him  by  third  parties,  still  less  on  information  derived 
from  a  newspaper ;  the  notice,  though  not  necessarily  in  writing, 
must  nevertheless  be  formal  notice,  given  by  the  assignee  or  on 

(1)  4  Drew.  635.  (3)  2  C.  &  M.  231. 

(2)  lHare,73.  (4)  5Ad.&E.107;  aee  pw  116. 


July  1.  LoBD  BoMiLLT,  M.B.,  after  stating  the  tacts,  con- 
tmued: — 

The  question  is,  whether  the  fact  of  the  trustee  having  seen  the 
adyertisement  in  the  newspaper^  and  belieyed  it  to  be  tnie»  con- 
sdtates  notice  of  which  the  assignee  in  insolvency  can  take  advan- 
tage.   I  am  of  opinion  that  it  does  not. 

It  is  quite  dear  that  the  belief  or  disbelief  of  the  trustee  in  the 
tmth  of  the  advertisement  cannot  affect  the  question :  nor  does 
it  depend  on  whether  the  trustee  recollects  it  or  not.  It  is  settled 
that  notice  by  a  stranger  will  not  do.  If  a  stranger  comes  up  to 
a  trustee  and  infonos  him  that  his  eettui  que  trust  has  mortgaged 
the  trust  fond  to  A.  B,,  this  is  not  sufficient  notice  to  the  trustee. 
How  does  notice  in  a  newspaper  differ  from  notice  by  a  stranger? 

Not  only  will  notice  by  a  stranger  not  do,  but  it  has  also  been 
held  in  the  case  of  insurance  offices,  that  the  notice  must  be  given 
in  the  form  established  by  the  practice  of  the  office :  and  that  if 
notice  be  given  in  any  other  form  the  office  is  not  bound*  The 
notice  must  therefore  be  formal  and  regular  notice  given  by  the 
person  who  intends  to  take  advantage  of  it,  or  by  some  one  on  his 
behalf.  Every  one  is  familiar  with  the  case  of  Burrowea  v.  Lock  (5), 
in  which  a  trustee  who  stated  to  a  purchaser  that  the  trust  fund 
vas  unincumbered,  was  held  liable,  although,  in  point  of  fact,  he 

(1)  3  a  &  F.  466.  (3)  1  Hare,  73. 

(2)  2  D.  M.  4;  a.  140.  (4)  Bog.  Y.  &  P.  14th  ed.  p.  756. 

(5)  10  Ves.  470. 


BAinoB. 
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his  behalf:  Foster  y.  CocTcereU  (1) ;  In  re  Atkinson's  Trusts  (2).  Meux      U«  B. 
T.  Bdl{S)  is  a  good  illustration  of  the  same  thing.    There  a  bond       1807 
was  handed  over  to  the  trustee  of  a  settlement,  whose  sole  right      llotd 
io  the  bond  was  as  such  trustee,  and  it  was  held  that  the  person 
delivering  it  up  could  not  dispute  that  he  had  notice  of  the  settle- 
mmt 

It  is  laid  down  by  Lord  St.  Leonards  that  a  purchaser  is  not 
boimd  to  attend  to  vague  rumours  —  to  statements  by  mere 
strangers ;  that  a  notice  to  be  binding  must  proceed  from  some 
person  interested  in  the  property  (4).  The  same  rule  applies 
here. 
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M.  B.      did  not  recollect  the  incumbrance,  of  which  he  had  preyiously 

1867       received  notice  from  the  incumbranoer.    Could  it  be  contacted 

X^i^YD      ^^  ^  ^^^  trustee  had  only  derived  his  information  from  a  news- 

Ba^ks.      P^P^r  he  could  have  been  made  liable  ?    I  think  clearly  not 

-^  I  am  of  opinion,  therefore,  that  the  only  notice  available  in  law 

is  regular  formal  notice;  and  the  certificate  must  be  varied 

accordingly. 

Solicitors :  Mr.  Mark  Shephard ;  Messrs.  Walker  &  Twyford. 


June  17,  28. 


M.  B.  In  re  NEW  ZEALAND  BANKING  CORPOEATION. 

}^  HICKIE  &  CO.'S  CASE. 

Bin  of  Exchange — Insolvency  of  Acceptor  and  Drawer — Deposit  of  Secwritia — 

ApproprisAion. 

The  principle  established  in  Ex  parte  Waring  (1),  that  securities  held 
by  a  banker  against  his  acceptances  are  available  to  the  bill  holders,  if  both 
acceptor  and  drawer  are  insolvent,  does  not  apply  where  the  acceptor  or 
drawer  is  a  joint  stock  oompany  which  has  been  ordered  to  be  wound  up, 
unless  it  be  shewn  that  the  oompany  is  actually  insolvent. 

SembUf  the  rule  in  Ex  parte  Waring  does  not  apply  where  the  acceptors 
are  creditors  of  the  drawers  to  an  amount  exceeding  that  due  on  the  biUs, 
at  least  if  the  acceptors  have  a  general  lien  on  securities  deposited  with  them. 

XN  November,  1865,  the  New  Zealand  Banking  Corporation  ac- 
cepted bills  to  the  amount  of  £5000,  drawn  upon  them  by  Messrs. 
Hickie  dk  Co.,  and  payable  six  months  after  sight.  These  a<k^pt^ 
ances  were  given  upon  a  verbal  undertaking  by  Messrs.  Hickie 
&  Co.  that  they  would  pay  the  bills  at  maturity;  and  such  pay- 
ment was  secured  by  a  deposit  with  the  bank  of  certain  shares  be- 
longing to  Hickie  dk  Co,  The  bills  were  indorsed  to  the  Bank  of 
Hindustan,  China,  and  Japan ;  they  were  subsequently  renewed, 
and  finally  became  due  on  the  16th  of  August,  1866,  preyiously  to 
which  date  the  New  Zealand  Banking  Corporation  had  suspended 
payment,  and  been  ordered  to  be  wound  up  under  the  Companies 
Act,  1862.    At  that  time  Hickie  dk  Co.  were  themselves  in  pecu- 

(1)  19  Yes.  346. 
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niarj  difficulties ;  and  an  arrangement  was  made  with  the  holders       M.  B. 
of  the  bills  by  which  Skhie  &  Co.  agreed  to  pay  the  amount        18^ 
due  thereon  by  monthly  instalments  of  £100  each.    Five  suchHicKiE&Co.'fl 
instalments  were  paid ;  but  ultimately,  in  April,  1867,  Hiehie  dk      ^^ 
Co.  executed  a  trust  deed  for  the  benefit  of  their  creditors,  under 
the  I92nd  section  of  the  Bwnkruptey  Aet^  1861. 

The  o£Scial  liquidator  of  the  New  Zealand  Banking  Corporaiian 
had,  in  February,  1867,  sold  part  of  the  securities  deposited  by 
SieUe  iSk  Co.  for  £740,  and  had  carried  over  that  sum  to  the  general 
aecount  of  the  liquidation.  This  was  an  application  by  the  official 
liquidator  of  the  Bank  of  Hindustan,  China,  and  Japan  (which  was 
also  being  wound  up)  that  the  proceeds  of  the  sale  might  be  ap- 
plied in  payment  of  the  sum  remaining  due  on  the  bills. 

At  the  time  when  Hiekie  dk  Co.  executed  the  trust  deed  they 
were  indebted  to  the  New  Zealand  Banking  Corporation  in  a  con- 
siderable smn  beyond  that  which  remained  due  on  the  bills. 

Mr.  Lindlei/,  for  the  official  liquidator  of  the  Bank  of  Hindustan, 
China,  and  Japan : — 

We  rely  on  Ex  parte  Waring  (1),  in  which  Lord  Mdon  laid 
down  the  rule  that  the  securities  held  by  a  banker  against  his 
acceptances  are  available  to  the  bill  holders,  if  both  the  acceptor 
and  drawer  have  become  bankrupt,  not  by  virtue  of  any  contract 
with  the  bill  holders,  but  through  the  equity  of  the  assignees  of 
the  drawers  to  have  the  securities  so  applied.  This  case  was  fol- 
lowed in  Powles  v.  Hargreaves  (2),  which  decided  that  the  rule 
applied  where  the  insolvency  had  not  been  judicially  declared. 

As  the  rule  depends  on  equities  between  the  drawer  and  acceptor 
of  the  bills,  it  is  immaterial  that  the  holder  of  the  bills  had  not, 
at  the  time  when  he  became  possessed  of  them,  any  knowledge 
that  secorities  had  been  deposited  to  meet  the  bUls:  Ex  parte 
Perfect  (3). 

Mr.  Jessel,  Q.C.,  and  Mr.  Wickens,  for  the  official  liquidator  of 
the  New  2!ealand  Banking  Corporation : — 

First :  JEx  parte  Waring  does  not  apply  in  a  case  such  as  the 
present,  where  the  drawer's  estate  is  largely  indebted  to  the 

(1)  19  Yes.  345.  (2)  8  D.  M.  A?  G.  430.  (8)  Mont.  25. 
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M.  R.      acceptors.    In  Ex  parte  Waring  (1)  the  balance  of  the  account  mm 
1867       the  other  way :  and  Lord  Eldan  says  (2)  that  if  the  drawers  had 
HicRiB&Go.*8  P^d  the  acceptors  the  amount  due  on  the  bills,  the  secnrities 
^^"'       must  have  been  restored  to  them.    Here^  if  Hiehie  it  Oo.  had  paid 
all  that  was  due  on  the  bills,  still  we  should  haye  bean  entitled  to 
retain  these  securities,  by  virtue  of  our  general  lien  as  bankers. 
The  application  of  the  rule  would  also  here  work  very  great  in- 
justice, for  much  more  than  £740  is  due  on  the  bills ;  and  after 
that  sum  had  been  applied  in  payment  of  them,  the  Bank  of  HU^ 
dustan  would  still  be  at  liberty  to  prove  against  us  for  the  balance ; 
and  thus,  in  effect,  we  should  be  deprived  of  the  benefit  of  our 
security.    In  Bowles  v.  Hargreavee  (3)  the  point  did  not  arise ;  the 
acceptors  were  not  bankers,  and  there  was  no  agreement  that  the 
securities  should  be  held  to  cover  a  general  balance. 

Secondly :  The  application  comes  too  late ;  for  the  securities  had 
been  sold,  and  the  proceeds  of  the  sale  applied  to  the  general  pur- 
poses of  the  liquidation  long  before  this  application  was  made. 

Thirdly:  A  winding-up  order  is  not  an  adjudication  that  the 
company  is  insolvent^  it  is  simply  a  statutory  substitute  for  a 
decree  dissolving  a  partnership.  In  order,  therefore,  that  the  role 
in  Iki  parte  Waring  may  be  applied,  it  must  be  shewn  from  the 
circumstances  of  the  case  that  the  company  is  insolvent.  Here 
the  company  is  not  insolvent ;  in  fact^  one  call  of  moderate  amount 
will  pay  all  the  debts  of  the  company. 

Mr.  Lindley,  in  reply : — 

It  is  assumed  on  the  other  side  that  the  New  Zealand  Corpora- 
tion,  as  bankers,  had  a  general  lien  on  all  securities  deposited  with 
them ;  but  that  is  not  so.  Bankers  have  no  general  lien  on  secu- 
rities deposited  for  a  particular  purpose :  Vanderzee  v.  Willis  (4) ; 
Brandao  v.  Bamett  (5). 

If,  then,  there  is  no  general  lien,  the  case  is  the  same  as  Bouiles 
V.  SargreaveSy  and  the  argument,  arising  from  the  circumstance 
that  the  securities  are  insufficient  to  meet  the  bills,  was  there 
considered  and  answered  by  the  Lord  Chancellor  (6). 

(1)  19  Ves,  345.  (4)  3  Bro.  0.  0.  2L 

(2)  Ibid.  849.  (6)  12  a  &  F.  787;  ' 

(3)  8  D.  M.  AG.  430.  (6)  3  D.  M.  &  Q.  p.452. 
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As  to  our  being  too  late,  the  money  is  still  in  the  hands  of  the  H.  B. 
official  liquidator;  we  are  not  too  late  to  stop  it,  and  we  say  it  1867 
ought  to  be  applied  in  paying  us-  Hia^Cc's 

Then  it  is  said  that  there  is  no  insolvency  here.  If  so,  I  admit  ^^"* 
that  Ex  parte  Waring  (1)  does  not  apply,  and  the  whole  eontrorersy 
is  idle,  for  we  shall  get  paid  in  full  some  time  or  other.  But 
though  a  winding-up  order  is  not  an  adjudication  of  insolvency, 
neither  is  it  a  simple  decree  for  dissolution ;  it  is  something  be- 
tween the  two.  Here  it  is  admitted  that  the  New  Zealand  BanTc 
stopped  payment,  and  a  compulsory. liquidation  was  necessary  in 
some  form  or  other.  That  is  sufficient  to  bring  the  case  within 
the  principle  of  JSb  parte  Waring. 


Jnne  28.  Lobd  Bohilly,  M.B.,  after  stating  the  facts,  con- 
tinued:— 

The  HtnAudan  Bank  claims  that  the  sum  of  £740,  which  is  the 
produce  of  the  sale  of  the  securities  deposited  with  the  New  Zeor 
hni  Bank,  shall  be  applied  in  the  finst  instance  in  payment  of  the 
bills  held  by  them.  This  is  contended  for  on  the  principle  laid 
down  by  the  Lord  Chancellor  in  the  case  of  Ex  parte  Waring* 

The  case  of  Ex  parte  Waring  was  this :  B.  dk  Co.  had  an  account 
with  their  bankers,  drawing  bills  upon  them  and  depositing  se- 
curities against  their  drafts.  The  bankers  stopped  payment  in 
July ;  they  were  under  acceptances  for  B.  &  Co.  for  £24,000,  and 
there  was  in  their  hands  also  a  cash  balance  in  favour  of  B.  db  Co. 
exceeding  £6700,  and  they  had  also  in  their  hands  short  bills 
belonging  to  B.  df  Co.  exceeding  £21,600,  and  also  the  title  deeds 
of  premises  in  London,  belonging  to  B.  db  Co.,  worth  about  £8000. 
The  result  of  the  account,  therefore,  was,  that  when  the  acceptances 
were  paid  by  the  bankers^  they  held  securities  to  meet  them  worth 
about  £600  more  than  the  acceptances  amounted  to,  and  the 
bankers  would  also,  besides,  owe  B.  dt  Co.  the  balance  of  their 
account,  exceeding  £6700.  In  August,  as  might  have  been  ex- 
pected from  this  statement,  B.  dk  Co.  also  became  bankrupt.  It 
was  decided  by  Lord  Eldon  that  the  holders  of  the  bills  accepted 

(1)19  Yea  M& 
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M.  B,       by  the  banking  company  v^ere  entitled  to  have  the  produce  of 

1867       the  securities  deposited  by  B.  dt  Co.  specifically  applied  in  pay- 

HicKiB&Go.'0  nient  of  those  bills,  on  the  ground  that  the  estate  of  the  hankerg 

^^^       must  be  cleared  of  the  demand  by  their  acceptances,  and  that  the 

surplus  of  the  produce  of  the  securities,  after  answering  the  demand 

upon  them,  must  be  made  good  to  B,  dt  Co.,  and  that  this  equity 

could  only  be  accomplished  by  paying  to  the  bill  holders  the 

amount  realized  by  the  sale  of  the  securities,  to  the  extent  of 

satisfying  the  amount  due  on  the  bills,  or  as  far  as  such  produce 

of  the  sale  of  the  securities  would  extend. 

The  answer  made  by  the  Bespondents  to  this  application  is,  that 
the  principle  on  which  that  case  rested  was,  that  the  acceptors 
and  holders  of  the  securities  were  debtors  on  the  whole  account 
to  the  drawers  of  the  bills  who  deposited  the  security ;  but  that 
where  the  converse  case  arises,  the  same  principle  which  entitled 
the  holders  of  the  bills  to  receive  payment  of  the  amount  produced 
by  the  securities,  negatives  their  right  to  do  so,  and  that  the  pre- 
sent is  such  converse  case.    The  principle,  it  is  urged,  is  founded 
on  the  equity  which  exists  between  the  two  houses  which  have  be- 
come insolvent.      In  JSx  parte  Waring  (1)  the  acceptor  and  holder 
of  the  security  was  debtor  to  the  drawer  of  the  bill  and  depositor 
of  the  security;  therefore,  the  drawer's  estate  in  that  case  \ras 
entitled   to   be  exonerated  by  paying  to  the  bill   holders  the 
amount  realized  by  the  securities,  as  far  as  that  would  extend,  in 
order  that  they  might  not  seek  payment  against  the  drawers  of 
the  balance  unpaid,  the  securities  having  been  deposited  upon  the 
express  contract  that,  as  far  as  possible,  these  securities  should 
exonerate  the  drawers,  which  would  fail  if  the  holders  of  the  bills 
were  allowed  to  take  only  a  dividend  on  the  estate  of  the  acceptors 
and  holders  of  the  securities,  and  then  proceed  against  the  estate  of 
the  drawers  and  depositors  for  the  balance.    But  in  this  case  it  is 
urged  that  the  equity  of  the  two  houses  is  reversed ;  for  that  the 
New  Zealand  Banking  Corporation,  the  acceptors  and  holders  of 
the  securities,  were  and  are  creditors  to  a  large  amount  of  Hiekie  & 
Co.,  the  drawers  and  depositors  of  the  securities ;  and  that,  conse- 
quently, assuming  the  securities  deposited  produced  more  than 
sufficient  to  pay  the  bills  accepted,  still  that,  as  bankers,  the  ^ew 

<1)  19  Ves.  343. 
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Zeahnd  Banking  Corporation  had  a  general  lien  on  these  fonds  to      m.  B. 

secnre  payment^  as  far  as  they  would  extend,  of  the  balance  due       ige? 

to  them  from  Hichie  &  Cb.,  and,  consequently,  as  there  could  be  Hiom&Oo's 

mXlmg  mider  any  circimistances  owing  to  Hiekie  &  Co.  after       ^^ 

payment  of  the  bills,  they  could  have  no  right  to  compel  the  New 

&aknd  Banking  Corporation  to  apply  the  produce  of  the  securities 

for  one  purpose  rather  than  any  other,  and  that,  consequently,  the 

produce  realized  by  the  sale  of  the  securities  would  be  general 

assets  of  the  New  Zealand  Banking  CorporcUion,  and  the  holders 

of  the  bills  accepted  by  the  company  must  come  in  and  prove  like 

all  other  creditors. 

In  Powks  v.  Hargreaves  (1),  in  which  this  doctrine  was  much 
considered,  as  I  understand  the  case,  the  same  circumstances 
occmred  b&mEx  parte  Waring  (2).  Prescott,  the  acceptor  of  the 
bills,  was  insolvent :  the  return  consignments  were  more  than  suffi- 
cient ix>  pay  his  acceptances,  and  the  question  was,  whether  the 
retnm  consignments  were  to  be  applied  firsts  in  payment  of  the 
iolders  of  the  bills,  or  whether  they  were  only  to  receive  a 
^iiridend  with  the  other  creditors  of  Hargreavea  <&  Co.  Accord- 
ingly, Ex  parte  Waring  was  followed,  and,  in  truth,  all  that 
appears  to  me  to  be  decided  by  that  case,  the  facts  of  which  are 
^ery  intricate  and  involved,  is,  that  provided  the  insolvency  is 
^1  and  actual,  it  need  not  be  judicially  established. 

I  am  at  present  disposed  to  think  that  the  distinction  taken  by 
^Tmd  in  this  case  ip  correct,  and  that  it  agrees  with  the 
obserration  of  Lord  Eldon,  when  he  observes  that  if  the  bankers 
b&d  not  become  bankrupt,  there  was  nothing  in  the  transaction 
^Mch  would  entitle  those  who  were  creditors  to  maintain  any 
^uity  against  the  bankers,  by  reason  of  the  acceptance  of  the  bills 
by  the  bankers  who  held  the  deposit.  If,  therefore,  on  taking  the 
^^^^<^(nmt  between  the  bankers,  the  New  Zealand  Corporation,  and 
the  depositors,  Hiekie  db  Co.,  the  balance  is  against  Hiekie  &  Co., 
and  in  &vour  of  the  New  Zealand  Corporation,  it  would  appear  to 
^e,  that  the  produce  of  the  securities  would  be  part  of  the  assets 
of  their  firm,  and  distributable  pari  passu  among  all  the  creditors. 
However,  a  second  objection  has  been  taken,  which,  in  my 
opinion,  disposes  of  the  case,  at  least  for  the  present,  and  makes 

(1)  3  D.  M.  &  G.  430.  (2)  19  Yes.  345. 
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M.  B.       it  tumeoeBBary  to  consider  the  question  whether  the  NefB  Zeokfd 

1867        Bafihinff  Oorparaiion  would  have  a  general  Uen  on  the  pioduoe  of 

HicKiE&Co/Bthe  securities  for  payment  of  any  balance  that  might  he  due  to 

^fff*       them  from  Hickie  dt  Co^  or  whether,  if  the  produce  of  these 

securities  should  appear,  as  I  understand  to  be  the  case,  not 

sufficient  to  pay  the  amount  due  on  the  bills,  the  question  as  to 

bankers'  general  lien  would  arise  at  alL 

It  is  said  that  a  winding-up  order  is  not  a  declaration  by  the 
Oourt  of  the  insolvency  of  the  concern  which  is  wound  up.  This 
is,  no  doubts  true,  and  accordingly  in  seyeral  cases,  not  very  nume- 
rous, the  creditors  have  been'paid  in  full  all  that  is  due  to  them. 
But  Powlea  v.  SargreaveB  (1)  determines,  that  the  Court  will  sot 
look  to  the  technical  declaration  of  insolvency,  but  to  the  actual  fact 
of  its  existence,  and  if  so,  and  if  I  have  good  reason  to  beUeve  that 
this  company  is  not  insolvent,  the  question  argued  before  me  wodd 
not  arise,  and,  indeed,  as  Mr.  LindJey  veiy  justly  said,  it  beoomes 
wholly  immaterial ;  for  if  his  clients  are  paid  in  full,  it  is  of  no 
consequence  to  them  whether  they  are  paid  out  of  one  fund  or  out 
of  another;  and  if  the  estate  is  solvent  I  do  not  think  that  one 
class  of  creditors  can  fiedrly  claim  payment  out  of  a  particular  fond 
before  the  others,  on  the  ground  that  if  the  estate  had  been  insol- 
vent it  would  have  been  so  applicable.  Now  in  the  present  case 
I  am  informed  that  this  company  is  solvent^  and  that  it  will  by 
the  enforcement  of  one  call  pay  all  its  creditors  in  fall.  I  shall, 
therefore,  direct  this  summons  to  stand  over  until  the  resolt  of 
this  has  been  ascertained ;  but  in  the  meantime  the  sum  of  £740 
must  be  ear^marked,  and  not  dealt  with  without  notice  to  the 
holder  of  the  bills. 

Solicitors  for  the  Bank  of  Hindustan :  Messrs.  AeJiurstj  Morriiy 
dCo. 

Solicitors  for  the  New  Zealand  Ba/nhmg  Oorparaiion :  Hessis. 
MaekensM,  IVeheme,  &  Trinder. 

(1)  3  D.  M.  &  G.  4S0. 
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Ill  re  TAVISTOCK  IRONWORKS  COMPANY.  M.  E. 

LYSTER'S  CASE.  ^^ 

Company — Winding-up — Contributory — Forfeiture  (^Shares — Power  cf 

DiretU)T9 — Quorum — Begitter, 

Where  tlie  articles  of  asBociation  of  a  company  do  not  prescribe  the  number 
of  directors  required  to  constitute  a  quorum,  the  number  who  usually  act  in 
OQDdacting  the  business  of  the  company  will  constitute  a  quorum. 
A  foifeitare  of  shares  by  two  out  of  six  directors  beld  Talid« 
Where  shares  have  been  forfeited  by  a  valid  resolution  of  directors,  it  is 
immaterial  that  the  name  of  the  owner  has  not  been  removed  firom  the  register 
afmembera. 

iHIS  was^an  application  by  the  official  liquidator  of  the  Tavii- 
todc  IroMPorJsB  Oompany,  LimUedy  that  the  name  of  Mr.  Bdberl 
Ltfsler  might  be  placed  on  the  list  of  contribntories  of  the  com- 
pany. 

In  May,  1864,  250  shares  in  the  company,  of  £10  each,  were 
allotted  to  Mr.  Lyster.  He  had  applied  for  these  shares  at  the 
request  of  a  Mr.  Bermett,  and,  after  the  allotment,  held  them  upon 
trost  for  him.  Bennett  paid  a  deposit  of  £3  per  share  upon  the 
occasion  of  application  being  made  for  the  shares,  and  also  a 
call  of  £3  per  share,  made  in  1864.  In  1865  two  farther  calls, 
each  of  £2  per  share,  were  made,  but  were  not  paid ;  and  in  July, 
1865,  Lyster  filed  a  bill  to  compel  Benndt  to  accept  a  proper 
transfer  of  the  shares  to  himself,  to  procure  them  to  be  registered 
in  luB  own  name,  and  to  pay  all  calls  thereon. 

On  the  ISth  of  October,  1865,  a  resolution  was  passed  by  a  board 

meetzng,  at  which  two  directors  only  were  present,  that  the  shares 

in  question  be  forfeited  for  non-payment  of  calls.    This  resolution 

was  duly  entered  in  the  minutes,  and  was  also  communicated 

l>y  the  secretary  of  the  company  to  Lyder,    Notice  of  the  for- 

ieiture  was  entered  in  a  book  kept  by  the  company,  and  called  the 

"share  ledger,**  but  was  not  entered  in  another  book  called  the 

"  share  roister."     The  secretary  of  the  company,  however,  stated 

that  he  considered  the  book  called  the  ''share  register"  to^be 

qmte  unsuitable  for  use  as  the  register  required  to  be  kept  in 

T2  2 


Ltbtbb's 


234  EQUITY  CASEa  [L.B. 

M.  B.      accordance  with  sect.  25  of  the  Oampantea  Ad,  1S62,  aad  that  he 

1867       had  used  the  '*  share  ledger  '*  for  that  purpose. 

In  November,  1865,  a  decree  was  made  in  accordance  with 

Gasb.  the  prayer  of  Lyster's  bill.  The  articles  of  association  reqmred 
that  all  transfers  of  shares  should  be  by  deed  executed  by  the 
transferor  and  transferee.  In  consequence  of  Bennett  haying  gone 
abroad,  it  was  not  until  September,  1866,  that  he  could  be  got  to 
execute  a  transfer  of  the  shares  in  accordance  with  the  decree. 
This  transfer  was  taken  to  the  ofiSce  of  the  company  for  regis- 
tration early  in  October,  1866,  but  the  secretary  declined  to  register 
it,  on  the  ground  that  a  Petition  had  been  presented  by  the  direc- 
tors for  winding  up  the  company,  and  that  he  had  been  appointed 
provisional  liquidator.  An  order  for  winding  up  the  company  was 
made  in  November,  1866. 

No  return  was  made  by  the  company,  in  accordance  with  sect 
26  of  the  Companies  Act,  1862,  subsequently  to  the  forfeiture  of 
the  shares. 

The  articles  of  association  of  the  company  provided  that  the 
number  of  directors  should  be  determined  from  time  to  time  by  a 
general  meeting,  and  that  until  any  other  number  should  be  de- 
termined, there  should  not  be  less  than  three,  nor  more  than  nine, 
directors.  There  was  no  provision  as  to  the  number  required  to 
constitute  a  quorum.  By  the  interpretation  clause  the  woid 
^'directors"  in  the  articles  was  defined  to  mean  ''the  directors 
from  time  to  time  of  the  company;*'  and  ''board**  was  defined  to 
mean  "  a  meeting  of  the  directors  duly  called  and  constituted,  or 
(as  the  context  may  require)  the  directors  assembled  at  a  board 
meeting,  or  (as  to  the  decision  of  any  question,  or  the  ex^dse  or 
delegation  of  any  power  which  the  directors  or  board  are  by  these 
presents,  or  under  the  statute,  enabled  to  exercise  or  delegate)  the 
majority  present  and  voting  at  a  board  meeting  aooording  to  the 
provision  of  these  presents.** 

By  clause  48  it  was  provided  that  after  three  months*  non-pay* 
ment  of  any  call  in  respect  of  any  share,  "the  board*'  might  de- 
clare the  share  forfeited  for  the  benefit  of  the  company. 

The  following  clauses  were  referred  to  in  the  ooorse  of  thfl 
argument. 

"  116.  Every  question  at  a  board  or  a  committee  shall  be  dete^ 
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mined  by  a  majority  of  the  votes  of  the  directors  present  thereat,       H.  B. 
ereiy  director  haying  one  vote.  1867 

'^IIT.  In  case  of  an  equality  of  votes  at  a  board  or  committee,    LTSTXB'd 
the  acting  chairman  thereat  shall  have  a  second  or  casting  vote.  ff^ 

'  118.  The  board  may  from  time  to  time,  by  resolution  of  the 
boaid,  appoint,  and  remove,  and  delegate,  any  of  the  powers  of  the 
board  to  such  committee,  or  committees,  consisting  of  some  one  or 
more  of  the  directors,  as  the  board  may  think  fit,  and  may,  by  re- 
Bolation  of  the  board,  determine  and  regulate  their  quorum,  duties, 
and  procedure ;  and  if  their  quorum  and  procedure  shall  not  be  so 
determined,  the  committees  respectively  may  from  time  to  time 
determine  their  own  quorum  and  procedure." 

''121.  Minutes  of  the  proceedings  of  every  board  and  committee, 
and  of  the  attendance  of  the  directors  at  the  meetings  thereof 
respectively,  shall,  with  all  convenient  speed  thereafter,  be  re- 
corded by  the  secretary  in  a  book  kept  for  the  purpose,  and 
be  signed  by  the  chairman  thereat^  or  in  case  of  his  default  or 
incapacity,  by  any  two  directors  present  thereat,  and  every  such 
minute,  when  so  recorded  and  signed,  shall,  in  the  absence  of  proof 
of  error  therein,  be  considered  an  original  proceeding,  and  be  re- 
ceirable  in  evidence  without  further  proot** 

There  were  six  directors  throughout  the  transactions  above 
mentioned.  On  no  occasion  were  more  than  four  present  at  a 
board  meeting,  and  generally  only  two.  Three  were  present  at  the 
meeting  when  the  shares  were  allotted  to  Lyder. 

Kr.  SouiJiffoie,  Q.C.,  and  Mr.  Kekeuneh,  for  the  official  liqui- 
dator:— 

The  forfeiture  was  invalid,  by  reason  of  only  two  directors  being 
present  at  the  meeting  when  it  was  made.  No  forfeiture  made  by 
less  than  a  majority  of  the  whole  number  of  directors  could  be 
Talid. 

Further,  Ltf  sterns  name  has  never  been  removed  from  the  register 
of  shareholders;  and  on  this  ground  alone  he  is  liable  as^  con- 
tributory. 

Finally,  Lysler  acted  as  the  owner  of  the  shares  subsequently 
to  the  forfeiture  by  sending  a  transfer  of  them  to  be  registered, 
and  he  cannot  now  dispute  his  liability. 
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M.  B.         Mr.  BaggaUay^  Q.C.,  and  Mr.  ArchSbcM  SmiOiy  for  Xysfer  :— 
^^^  If  the  shares  have  been  actually  forfeited,  it  is  immaterial  that 


Ltbikb's     the  ^share  register"  contains  no  notice  of  the  fact :  KnigMs  Ccue{l). 

In  tmth,  howeyer,  the  ''  share  ledger  "  was  the  share  register. 

As  to  the  validity  of  the  forfeiture,  we  submit  that  on  the  true 
construction  of  the  articles  of  association,  two  directors  were  enough 
to  constitute  a  board  meeting;  as  was  held  by  Yice-Chanoellor 
Malins  in  Be  Begenfs  Canal  Iron  Company  (2) ;  but  if  no  number 
less  than  the  whole,  or  a  majority  of  the  directors,  could  act  as  a 
board,  the  original  allotment  was  invalid,  and  Lyster  never  was  a 
shareholder. 

The  transfer  was  only  sent  for  r^istration  in  pursuance  of  the 
decree  of  the  Court,  and  the  rights  of  the  parties  cannot  be  affected 
thereby. 

Mr.  SofUhgatef  in  reply : — 

KnigMs  Case  does  not  apply.  In  that  case  the  forfeiture  was 
entered  on  the  register :  here  it  is  not 

It  is  impossible  that  Lyder  can  be  heard  to  say  that  he  was  not 
a  shareholder  in  September,  1866,  the  date  of  the  transfer:  En 
parte  Briggs  (3). 

At  least  a  majority  of  the  directors  was  required  to  constitate  a 
board :  Brown  v.  Andrew  (4) ;  Kirk  v.  Bell  (5).  As  to  the  allot- 
ment being  invalid,  Lyder  has  paid  the  calls  on  the  shares,  and 
cannot  now  allege  that  they  were  not  duly  allotted. 


July  3.    LoBD  BoMiLLT,  M.B. : — 

Upon  examining  this  case  I  think  it  is  impossible  to  difltipg"^'«h 
it  from  KnigMs  Case.  I  think  there  was  a  dear  forfeiture  of 
the  shares,  and  that  the  mere  fact  of  not  erasing  the  name  of 
Lyster  from  the  list  of  shareholders  when  everything  else  had 
been  done  that  was  necessary  for  the  purpose  of  m^ynng  him 
cease  to  be  a  shareholder  does  not  affect  the  question. 

(1)  Law  Bep.  2  CL  321.  (3)  Law  Bep.  1  Eq.  483. 

(2)  Feb.  21, 1867.  (4)  13  Jur.  93a 

(5)  16  Q.  B.  290. 
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I  iiare  oonaidered  very  carefully  the  question  whether  two       M.B. 
diiectors  were  a  sufficient  quorum  for  the  purpose  of  forfeiting       1867 
the  shares.    The  total  number  of  directors  was  six.    The  largest     LTvnai*s 
nomber  who   attended  was  four,  and  the  usual  number  who       ^^"- 
8tteii(ied  was  two,  that  is  to  say  a  third  of  the  directors^  and 
2DO0t  of  the  acts  were  done  by  that  number  of  directors.    Then  I 
find  that  though  the  articles  of  association  specify  certain  cases 
k  which  a  committee  may  form  a  quorum,  they  nowhere  specify 
what  niunber  shall  form  a  quorum  of  directors.    It  is  suggested 
that,  in  the  absence  of  any  stipulation  to  that  effect,  it  requires 
the  total  number  to  be  present.    But  I  do  not  think  ^t  follows ; 
I  think  that  what  does  follow  is  this,  that  it  is  the  duty  of  the 
Court  to  find  out  what  was  the  usual  number  of  directors  who 
conducted  the  business  of  the  company.    I  find  the  usual  number 
was  two ;  and  that  being  so,  in  order  to  proTe  that  the  forfeiture 
was  invalid,  it  is  necessary  to  establish  that  it  was  a  wrong  and 
improper  exercise  of  their  functions.    I  am  of  opinion  that  this 
has  not  been  proved,  and  that,  in  fact,  the  directors  have  done 
nothing  which  can  prevent  Lyrier  from  claiming  the  benefit  of 
being  erased  from  the  list  of  shareholders. 

Then  it  has  to  be  considered  whether  the  acts  which  Lyster 
has  subsequently  done  have  fibbed  him  on  the  list.    For  that 
poipose  it  is  necessary  to  refer  to  the  fact  that  he  bought  the 
shares  at  the  instance  and  for  the  benefit  of  another  person  of  the 
name  o{  Bennett.    Of  course  if  Lyster* 8  name  still  remained  on 
the  list  of  shareholders  he  would  still  be  liable,  and  he  could  only 
go  against  Bennett  for  indemnity.    But  in  July,  1865,  he  filed  his 
bill  against  Bennett  to  make  effectual  the,  indemnity  to  which  he 
was  entitled  as  trustee  for  him.    In  September  he  gave  his  notice 
of  motion,  and  in  October  his  shares  were  forfeited.    After  that  I 
do  not  think  there  is  any  act  of  his  that  can  be  construed  to  be 
acquiescence.    His  continuing  the  suit  till  the  November  follow- 
ing, his  thai  obtaining  a  decree  against  Bennett^  his  unsuccessful 
efforts  to  make  that  decree  effectual,  which  he  was  unable  to  do 
till  nearly  a  year  afterwards,  do  not  constitute  any  acquiescence 
on  his  part  to  remain  a  member  of  the  company. 

The  material  fact  against  him  is  that  which  I  began  with,  and 
which  I  conclude  with,  viz.,  that  his  name  does  appear  on  the 
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list  of  members  of  the  company.  I  understand  that  no  letam 
was  made  to  the  Begistrar  of  Joint  Stock  Companies  in  London, 
after  the  forfeiture  had  taken  place,  but  all  the  other  acts  of 
forfeiture  are  complete.  There  is  the  due  entry  of  it  in  the 
minutes  of  the  directors ;  and  there  is  the  due  entry  of  it  in  the 
ledger  of  shares ;  the  only  thing  against  this  is,  that  his  name  is 
not  erased  from  the  list  of  members.  I  think,  having  regard  to 
all  the  former  circumstances^  that  this  is  not  sufficient  to  keephk 
on  the  list  of  contributories. 

Solicitor  for  the  Official  Liquidator :  Mr.  Beep. 
Solicitors  for  Mr.  Lysler :  Messrs.  Boys  dt  Tweedies. 


M.  B.     ;  In  re  SOUTH  BLACKPOOL  HOTEL  COMPANY. 

l^  MIGOTTI'S  CASE. 

Jlfat^22;     ^ 
April  26.      C<mjHmf^Contrihitary-^Suh9crtber  of  Memoraridum'^ARdtTnent'-'Compania 

Act,  1862  «,  23. 

'  The  Bubeoribers  of  the  memorandum  of  association  of  a  company  under  the 
Comjpanka  Act,  1862,  are,  by  the  23rd  section  of  the  Act,  bound  to  take  as 
many  shares  as  they  have  subscribed  for,  whether  or  not  the  shares  are 
actually  allotted  to  them,  and  this  obligation  is  not  satisfied  by  the  allotmeot 
at  a  subsequent  period  of  nominally  fully  paid-up  shares. 

Therefore,  where  M,  subscribed  the  memorandum  of  a  company  for  fire 
shares,  and  eight  months  afterwards  five  fully  paid-up  shares,  which  the  com- 
pany had  agreed  to  allot  to  C  as  part  of  the  purchase-money  for  property 
sold  to  them  by  C,  were  by  C'a  direction  allotted  to  if.,  and  the  company 
was  wound  up : — 

jETeZef,  that  Jf.  was  a  contributory  in  respect  of  five  shares  npcm  which 
nothing  had  been  paid. 

XHIS  was  an  application  by  the  official  liquidator  of  the  South 
Blaehpocl  Hotel  Company,  Limited,  that  Alphonzo  Migotti  might  be 
ordered  to  pay  £25,  being  the  balance  alleged  to  be  due  &om  him 
as  a  contributory. 

The  company  was  formed  under  the  Companies  Ad,  1862,  in 
April,  1863,  with  a  nominal  capital  of  £50,000,  in  10,000  flhares 
of  £5  each ;  and  on  the  9th  of  April,  1863,  MigoUi  signed  the 
memorandum  of  association  as  a  subscriber  for  five  shares. 


Cask. 
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The  oompany  haying  agreed  to  purchase  certain  lands  from       H.B. 

ThmoB  Carter^  the  promoter  of  the  company,  for  £4750,  of  which        1867 

£2,500  was  to  be  paid  in  500  shares  in  the  company,  to  be  taken    Migotti'b 

as  fully  paid-up  shares,  and  to  be  allotted  to  Carter,  or  to  such 

persons  as  he  should  direct,  on  the  19th  of  January,  1864,  Carter 

wrote  a  letter  to  the  secretary  of  the  oompany  directing  him  to 

allot  to  Miffotti  five  of  his  shares,  and  to  several  other  subscribers 

of  the  memorandum  a  number  of  his  shares  corresponding  to  the 

nnniber  of  shares  for  which  they  had  respectively  subscribed.    On 

the  21st  of  January,  1864,  the  secretary  allotted  to  each  of  the 

persons  named  in  the  letter  the  number  of  fuUy  paid-up  shares 

which  he  was  thereby  directed  to  allot  to  them. 

No  other  shares  were  ever  allotted  to  Migoiti^  or  the  other 
sabscribers  of  the  memorandum  of  association. 

In  1865,  the  company  was  ordered  to  be  wound  up,  and  all  the 
subscribers  of  the  memorandum  were  settled  on  the  list  of  contri- 
butories  in  respect  of  the  number  of  shares  for  which  they  had 
sabBcribed.  A  call  for  the  full  amount  of  the  shares  had  been 
made,  but  the  subscribers  of  the  memorandum  contended  that  as 
they  held  as  many  shares  as  they  had  subscribed  for,  and  those 
shares  were  fully  paid  up,  they  were  under  no  further  liability. 

The  Chief  Clerk  being  of  opinion  that  they  were  liable  to  pay 
the  call,  the  application  was  adjourned  into  Court,  and  it  was 
agreed  that  Migcttfi  case  should  be  selected,  as  a  specimen  case,  to 
try  the  question. 

Mr.  Het^)ert  SmUh,  for  the  o£Scial  liquidator : — 

By  the  23rd  section  of  the  Companies  Act,  1862,  the  subscribers 
of  the  memorandum  of  association  of  a  company  formed  under  that 
Act  are  botind  to  take  the  number  of  shares  for  which  they  sub- 
scribe :  Evanses  Case  (1) ;  and  that  obligation  is  not  removed  by  the 
allotment  to  them  of  the  same  number  of  nominally  fully  paid-up 
shares,  especially  when  such  allotment  takes  place  long  after  the 
registration  of  the  company. 


•  • 


The  Bespondent,  Miffi 
By  subscribing  the  memorandum  I  agreed  to  take  five  shares, 

(1)  Law  Bep.  2  Ch.  427. 
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BL  B.       and  five  shares  have  been  allotted  to  me.    It  is  tme  that  those  are 

1867        i)aid-up  shares,  but  there  is  nothing  in  the  memorandum,  or  in  the 

j^i^^^.g    Act,  which  prevents  a  subscriber  from  receiving  the  shares  for 

Cass.       which  he  has  subscribed,  as  fully  paid  up.    Although  no  money 

has  been  paid  upon  the  shares  allotted  to  me,  they  represent 

money's  worthy  viz^  the  land  which  the  company  purchased  by 

means  of  them.    I  have  never  been  registered  as  the  holder  of  any 

other  shares.    In  Evanses  Case  (1),  no  shares  had  been  allotted  to 

Evans,  and  it  was  his  duty,  as  director,  to  have  allotted  to  himself 

the  shares  for  which  he  had  subscribed. 


April  26.    LoBD  Bohillt,  M.R : — 

In  this  case  the  question  is,  whether  Mr.  MigoUi  is  a  contributoiy 
of  the  company  in  respect  of  five  shares  in  the  company  on  which 
nothing  has  been  paid.  The  question  is  one  of  importance,  because 
it  affects  the  case  of  several  other  persons,  who  are  in  exactly  the 
same  position  as  Mr.  MigaUi.  The  facts  are  extremely  few,  and  the 
question,  however  important,  lies  in  the  smallest  possible  compass. 

On  the  9th  of  April,  1863,  Mr.  Migotti  signed  the  memorandmn 
of  association  for  five  shares  in  the  company.  In  Evans's  Case  (2),  I 
held  that  the  23rd  section  of  the  Companies  Act,  1862,  obliged  the 
person  who  signed  the  memorandum  of  association  to  take  the 
number  of  shares  in  respect  of  which  he  had  so  signed,  and  that 
this  obligation  could  not  be  dispensed  with  by  the  directors.  I 
accordingly  held,  on  the  construction  of  that  section,  that  when  a 
person  had  signed  the  memorandum  of  association  for  a  specified 
number  of  shares,  and  the  directors  of  the  company  had  subse- 
quently dispensed  with  the  necessity  of  his  taking  the  shares  in 
respect  of  which  he  had  signed  the  memorandum  of  association, 
and  had  substituted  another  person  for  him,  that  such  dispensa- 
tion was  inoperative,  that  the  directors  had  no  power  of  doing  so. 
I  considered  that  he  was  bound  to  take  the  shares  in  respect  of  which 
he  had  signed,  and  do  what  was  necessary  to  constitute  him  a  share- 
holder in  respect  of  such  shares,  and  though  he  might  afterwards 
sell  and  dispose  of  such  shares  as  he  thought  fit,  he  could  not 

(1)  Law  B^p.  2  Gh.  427.  (2)  Ia^  Bep.  2  Gh.  428,  a.  (1). 
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refuse  to  take  them  in  the  first  instance.    That  was  my  opinion       M.  B. 
on  the  constrnction  of  this  dause  in  the  statute.    I  considered  that       1867 
<me  object  of  it  was>  that  the  public  might  not  be  misled  as  to  the    Miaom'B 
maee  and  character  of  the  persons  who  had  founded  the  company,       ^ 
and  had  agreed  to  become  shareholders.    My  decision  in  that  case 
was  affirmed  by  the  Lords  Justices  (1),  and  I  am  therefore  con- 
finned  in  my  opinion  that  I  took  a  right  yiew  of  the  construction 
of  this  clause  in  the  statute. 

The  question  which  affects  the  persons  who  have  signed  the 
memorandum  of  association  in  this  case,  of  whom  Mr.  Migotti  has 
been  selected  as  an  example,  is  this : — ^whether  a  transfer  or  an 
allotment  of  paid-up  shares  into  the  name  of  the  persons  who 
signed  the  memorandum  of  association  eight  months  after  signing 
the  memorandum  will  satisfy  this  obligation  imposed  by  the  23rd 
section  of  the  statute. 

On  the  9th  of  April,  1863,  Mr.  Migotti  signed  the  memorandum 
of  association  for  five  shares  of  £5  each.     On  the  20th  of  January, 
1864,  fire  paid-up  shares  were  allotted  to  Mr.  MigoUi  by  the 
directors.     The  way  in  which  that  was  effected  was  this: — ^the 
company  was  really  got  up  by  Mr.  Carter,  who  was  desirous  to 
foond  this  hotel  company,  in  order  that  the  company  might  pur- . 
diase  from  him  certain  land  and  erect  a  hotel  upon  it.    This  land 
vas  to  be  paid  for  partly  in  paid-up  shares  of  the  company.    On 
the  19th  of  January,  1864,  Mr.  Carter  wrote  a  letter  to  the  com- 
pany, in  which  he  directed,  amongst  other  things,  five  of  these 
paid-up  shares  to  be  allotted  to  Mr.  Migotti^  and  also  ninety-five 
Biore  of  the  same  paid-up  shares  to  the  other  persons  who  had 
signed  the  memorandum  of  association. 

The  directors,  on  the  21st  of  January,  1864,  acted  upon  the  letter 
^d  allotted  the  shares  accordingly.  The  question  is,  whether  this 
allotment  satisfies  the  obligation  imposed  by  the  23rd  section  of 
the  statute,  or  whether,  notwithstanding  such  allotment,  the  gentle- 
^en  who  signed  the  memorandum  of  association  have  not,  by  the 
^tote,  agreed  to  become  holders  of  the  number  of  shares  set 
against  their  names  in  addition  to  and  as  distinguished  from  the 
shares  so  allotted  to  them,  and  whether  they  can  repudiate  their 
obligation  to  take  such  shares.    And  my  opinion  is,  that  they 

(1)  Law  Rep.  2  Ch.  427. 
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M.  B.  cannot,  and  that  they  must  be  put  on  the  lifit  as  contribntories  for 
1867  the  shares  in  respect  of  which  they  have  severally  and  respectiYely 
Hioom's    signed  the  memorandum  of  association. 

It  is  solely  a  question  upon  the  construction  of  the  statute,— what 
is  the  true  meaning  of  the  23rd  section  ?  and  by  it  I  am  of  opinion 
that  upon  signing  the  memorandum  of  association  for  five  shaieB, 
Mr.  Migotti  becam^e  a  shareholder  in  the  company  for  fire  shares; 
that  he  became,  and  must  be  held  to  have  been,  a  shareholder  for 
these  five  shares  during  the  months  of  May,  June,  July,  Angost, 
September,  October,  November,  and  December,  1863,  and  that  if 
the  company  had  been  wound  up  during  those  mouthy  he  must 
have  been  placed  on  the  list  of  contribntories  in  respect  of  these 
five  shares ;  and  further,  that  when,  at  the  request  of  Mr.  Carter,  fi^e 
shares  were  allotted  to  Mr.  Migotti^  on  the  21st  of  January,  1865, 
these  must  be  considered  to  have  been  five  additional  shares,  and 
that  such  allotment  did  not  release  Mr.  IKgoUi  from  the  agree- 
ment which,  by  the  terms  of  the  statute,  he  had  entered  into  to 
take  five  shares  when  he  signed  the  memorandum  of  association, 
and  that  it  did  not  satisfy  or  perform  that  agreement.    It  is  true 
that  these  five  shares,  which  he  so  contracted  to  take  by  signing 
,  the  memorandum  of  association,  are  not  entered  in  any  book  of  the 
company.    It  is  true  that  Mr.  Migotti  has  not  signed  the  artides 
of  association  for  any  shares  except  the  five  paid-up  shares  allotted 
to  him  by  the  direction  of  Mr.  Carter  ;  but  if  he  was  bound  bj  his 
agreement  to  take  the  five  shares,  he  does  not  escape  from  the 
obligation  imposed  on  him  by  non-compliance  with  the  regulations 
of  the  statute.    Mr.  Migotti^  in  his  last  affidavit,  has  endeavoured 
to  meet  this  point,  and  he  seems  to  think  that  he  bad  the  power 
of  refusing  to  take  these  shares,  but  I  am  of  opinion  that  he  had 
no  such  power.     He  had  unquestionably  the  power  to  take  tiie 
allotment  of  shares  made  to  him  in  January,  1864,  but  he  had 
not  the  power  to  substitute  the  five  shares  so  allotted  to  him 
for  the  five  shares  which  he  agreed  to  take  in  April,  1863,  which, 
by  signing  the  memorandum  of  association,  he  became  bound  to 
take,  and  in  respect  of  which  he  must  be  deemed  to  have  been 
a  shareholder  during  the  eight  months  which  preceded  the  month 
of  January,  1864. 
It  is,  in  my  opinion,  obvious  that  a  contrary  decision  would 
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defeat  the  object  of  the  statute.    If  an  allotment  of  paid-up  shares       H.  B. 
eight  months  after  the  formation  of  the  company  would  satisfy  this        1867 
gtatatory  condition^  why  would  not  such  an  allotment  at  any  later    Mioom's 
period  be  equally  effectual  ?  and  if  so,  it  might  be  made  some  years       ^^ 
afterwards,  and  even  in  contemplation  of  the  winding  up  of  the 
company.    In  this  case,  for  eight  months,  the  public,  who  were  in- 
Tited  to  take  shares,  had,  from  the  publication  of  the  memorandum 
of  association,  been  induced  to  believe  that  seven  respectable  and 
responsible  gentlemen  had  amongst  them  agreed  to  take  a  certain 
number  of  shares  in  the  company  of  £5  each,  and  that  con- 
sequently there  was  so  much  capital  belonging  to  the  company 
arailable  for  the  purposes  of  the  company.    On  the  faith  of  that 
belief  persons  subscribed  for  shares  and  became  members  of  the 
company,  and  some  months  afterwards  it  turns  out  that  not  a  penny 
of  this  money  is  forthcoming,  and  that  all  that  really  has  occurred 
is  that  another  gentleman,  who  is  the  real  originator  and  founder 
of  the  company,  has  directed  that  certain  paid-up  shares,  to  which 
he  is  entitled  in  respect  of  the  land  to  be  sold  to  the  company,  are 
to  be  allotted  to  these  seven  gentlemen.    I  am  of  opinion  that  this 
is  not  the  true  construction  of  the  statute,  and  that  the  Chief  Clerk 
was  right  when  he  put  Mr.  MigoUi  on  the  list  of  contributories  for 
fiye  shares.     As  this  is  a  specimen  case  to  try  the  rights  I  shall 
giVe  no  costs  against  the  Respondent.    The  o£Scial  liquidator  must 
haye  his  costs  out  of  the  estate. 

Solidtors  for  the  OfScial  Liquidator :  Messrs.  Odd  &  Son. 
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M.B.  In  re  ROYAL  HOTEL  COMPANY  OF  GREAT 

1867  YARMOUTH. 


^^  29 ;        Company'-'Wniding'Vp^DdinquaU  DirtUar^Companies  Aet^  1862, «.  165. 

Under  sect.  165  of  the  Companies  Aet^  1862,  no  order  will  be  made  to 
compel  a  director  or  officer  of  a  company  to  refund  any  moneys  be  has  mis- 
applied or  retained,  unless  the  case  against  sach  director  or  officer  be  dearly 
and  distinctly  made  oat,  and  there  is  no  question  of  law  to  be  determined. 

XHE  Batfol  Hold  Compantf  of  Qreai  Tarmaulh,  Limiiedy  was  in- 
corporated in  Febroary,  1865,  with  a  capital  of  £25,000,  diyided 
into  2500  ahares  of  £10  each. 

Clause  4  of  the  articles  of  association  was  as  follows :  ^  So  soon 
as  three-fifths  of  the  nominal  capital  of  the  company  shall  hare 
been  applied  for,  and  the  requisite  deposits  paid  thereon,  the 
directors  shall  allot  the  shares  of  the  company,  and  they  may 
require  payment  for  the  same  at  such  times  and  manner  as  in  their 
discretion  they  may  deem  expedient." 

Clause  67  proyided  that  the  first  directors  should  be  determined 
by  the  subscribers  of  the  memorandum  of  association,  or  the 
majority  of  them ;  and  clause  70  proyided  that  the  qualification 
of  each  director  so  appointed  should  be  the  holding  of  at  least 
ten  shares  in  the  company. 

Clause  73.  *^In  their  management  of  the  business  of  the  com- 
pany, the  directors,  without  any  further  power  or  authority  from 
the  shareholders,  shall  and  may  do  the  following  things,  yiz:^ 

(a.)  They  may  commence  and  prosecute  the  objects  of  the 
company  notwithstanding  the  whole  capital  of  the  company  may 
not  be  subscribed  for  or  taken. 

(b.)  They  shall,  within  one  month  from  the  day  of  allotment, 
pay  to  Messrs.  Howes  &  Co.  of  No.  58,  Old  Broad  Street,  Londoi^ 
the  sum  of  £2500  as  a  remuneration  for  their  labour  and  expense 
in  and  about  the  formation,  constitution,  and  advertising  the  com- 
pany, inclusive  of  the  payments  following ;  that  is  to  say,  all  costs, 
charges,  and  expenses  whatsoever,  including  solicitors'  and  brokers* 
charges,  whether  preliminary  or  otherwise,  in  or  about  the  prepaia* 
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Hon  and  registering  the  memorandum  and  articles  of  association       H.  B. 
of  this  company.'*  1867 


In  re 

The  promoter  of  the  company  was  FrederteJc  William  Hoives,  ^^^^^^^^' 
the  sole  member  of  the  above-named  firm  of  Messrs.  Hotces  dk  Co.,    of  Gbbat 

Yabwouth 

and  he  and  six  other  persons  signed  the  memorandum  of  asso-       

datioiL 

On  the  15th  of  March,  ISGS,  Howes,  and  fonr  others  of  the 

sabecribers  to  the  memorandum,  passed  a  resolution  appointing 

Sir  Edmund  Lacon,  James  Qoodson,  William  Jesse,  James  Paeke, 

and  John  JEvan  Tibbs,  directors  of  the  company.     On  the  same  day 

three  of  these  gentlemen  met^  and,  acting  upon  a  representation 

hj  Eowes  that  1423  shares  had  been,  or  would  be,  applied  for,  they 

proceeded  to  allot  583  shares  in  the  company  to  thirty-three 

peiBons,  who  were  at  that  time  the  only  persons  who  had  actually 

sent  in  applications  for  shares.    It  was  alleged  that  200  of  the 

shares  so  allotted  were  allotted  to  persons  who  had  been  induced 

to  make  their  applications  by  Bowes,  and  were  represented  by 

him  to  be  responsible  persons;  whereas,  in  reality,  some  were 

insolyent,  others  were  under  incapacity,  and  others  could  not  be 

found. 

Subsequently,  applications  for  599  shares  were  received,  and 
allotments  made  in  respect  thereof;  so  that,  in  the  whole,  1182 
shares  were  allotted. 

Various  sums,  amounting  in  the  whole  to  £2000,  were  from 
time  to  time  paid  to  Bowes  by  the  directors  out  of  the  funds  of 
the  company,  on  account  of  the  sum  of  £2500  payable  to  him 
^der  the  73rd  clause  of  the  articles  of  association. 

The  directors  did  not,  on  the  15th  of  March,  or  for  two  months 
afterwards,  hold  any  shares  in  the  company;  but  subsequently 
ten  folly  paid-up  shares  were  allotted  to  each  of  them ;  and  these 
shares  were  paid  for  (as  was  alleged)  by  Bowes  out  of  the  moneys 
received  by  him  from  the  company. 

In  1866  the  company  was  ordered  to  be  wound  up,  and  an 
application  was  jiow  made  under  the  165th  section  of  the  Cbm- 
Tpanies  Act  that  the  directors  and  Bowes  might  be  ordered  to  pay 
into  Court  the  sum  of  £2000,  so  paid  out  of  the  funds  of  the 
company;  or  that  they  might  be  ordered  to  contribute  to  the 
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M.  B.      assets  of  the  company  such  siuns  in  respect  of  the  payments  made 

1867        by  them  to  Bowes  as  the  Conrt  might  consider  just. 

jn  re  Sir  J5L  Lacon,  and  Messrs.  Gordon,  Jesse,  Packe,  and  Hotoes,  had 

^^Owttp^r^  been  examined  by  the  oflBcial  liquidator  with  respect  to  the  affairs 

OF  Gbsat    of  the  company  under  sect.  115  of  the  Companies  Act ;  and  the 

official  liquidator  gave  notice  of  his  intention  to  read  their  deposi- 
tions in  support  of  his  application. 

Bowes,  in  his  deposition,  admitted  most  of  the  allegations  made 
against  him ;  and,  in  particular,  that  he  had  paid  for  the  shares 
allotted  to  the  directors  out  of  the  moneys  paid  to  him  on  acconnt 
of  the  £2500.  The  four  directors  who  were  examined  admitted 
that  their  shares  had  been  paid  for  by  Bowes,  but  denied  all  know- 
ledge of  the  source  from  which  Bowes  had  obtained  the  money 
with  which  he  paid  for  them.  They  admitted  that  sums  had  been 
paid  to  Bowes  on  account  of  the  £2500. 

Mr.  Baggallay,  Q.O.,  and  Mr.  Foohs,  in  support  of  the  appli- 
cation : — 

We  do  not  charge  the  directors  with  any  fraudulent  intention, 
but  they  were  mere  tools  in  the  hands  of  Bowes,  who  paid  for  their 
shares.  They  trusted  to  him  and  have  been  deceived  by  him,  and 
must  take  the  consequences.  There  is  a  necessary  implication  in 
the  articles  that  the  £2500  should  not  be  paid  to  Bowes  until 
three-fifths  of  the  capital  had  been  subscribed  for ;  that  amount 
has  never  been  subscribed  for.  Yet  the  directors  paid  Bowes,  and 
they  ought  to  make  good  the  amount  The  case  is  still  stronger 
as  regards  the  £500  which  Bowes  applied  in  paying  for  the  shares 
held  by  them. 

Mr.  Southgate,  Q.C.,  and  Mr.  A.  JE.  Miller,  for  Sir  E.  Laeon,  and 
Messrs.  Ooodson,  Jesse,  and  Pache : — 

These  gentlemen  are  sought  to  be  made  liable,  not  for  money 
which  they  have  themselves  taken  out  of  the  funds  of  the  com- 
pany, and  applied  to  their  own  use,  but  for  sums  which  they  have 
paid  in  pursuance  of  the  articles  of  association,  and  in  the 
exercise  of  their  discretion  as  directors  of  the  company.  There  is 
nothing  in  the  articles  of  association  to  prevent  the  directors  from 
commencing  business  whenever  they  please ;  all  that  is  provided 
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for  bj  the  4tb  clause  is,  that  so  soon  as  three-fifths  of  the  capital       M.  B. 
are  subscribed  for,  an  allotment  must  be  made.  1B97 

Again,  it  is  said  that  Howes  bribed  them  by  paying  for  their        jn  re 

shares;  but  that  is  not  so  clear  that  it  can  be  decided  on  an  inter-  owSy"* 

locutory  application.  ^f  Qbsat 

on  1  •      •  ^  YaBMOCTH, 

1116  I65th  section  of  the  Companies  Act  was  never  intended        

to  apply  to  such  a  case  as  this.    In  Be  Bank  of  CUbrcJiar  and 
MaUa  (1)  it  was  laid  down  that  that  section  could  only  be  applied 
in  clear  cases.     This  is  not  a  clear  case ;  there  are  serious  ques- 
tions of  law  to  be  argued ;  the  issues  ought  to  be  fairly  raised  by 
pleadii2g8,  and  then  we  should  be  prepared  to  meet  them.    In  this 
particular  case,   there  would  be  gross  injustice  in  making  an 
order  upon  the  present  summons.     No  issue  has  been  raised  which 
we  can  meet.     The  official  liquidator  simply  takes  out  a  sum- 
mons, and  gives  us  notice  to  read  in  support  of  it  the  examina- 
tions of  all   these  gentlemen  as  to  all  their  dealings  with  the 
company,  and  leaves  us  to  gather  from  these  the  case  he  intends 
to  make. 

Further,  it  is  submitted  that  these  examinations  are  not  evi- 
dence at  all ;  they  are  merely  information  given  to  the  official 
liquidator  with  respect  to  the  affairs  of  the  company.  A  director 
is  not  entitled  to  be  present  at  the  examination  of  his  co-director,  • 
or  to  cross-examine  him ;  how,  then,  can  the  statement  of  one 
director  be  used  against  another  ? 

If  it  should  be  argued  that  the  statement  of  a  director  is  ad- 
niissible  against  himself,  still  the  case  cannot  be  put  higher 
than  if  the  official  liquidator  had  filed  a  bill,  and  the  statement 
relied  on  had  been  an  admission  in  an  answer.  Now,  to  entitle  a 
Plaintiff  to  call  upon  a  Defendant  to  pay  money  into  Court,  the 
answer  of  that  Defendant  must  contain  a  clear  admission  of  his 
liability :  Hagdl  v.  Ownrie  (2).  None  of  the  directors  have  made 
any  admission  here,  and  on  this  ground  alone  the  summons  ought 
to  be  dismissed. 

llr.  T.  A.  Roberts^  for  Mr.  TitibSy  submitted  that  no  case  what- 
eier  had  been  made  out  against  his  client,  inasmuch  as  he  had 
not  been  examined  at  all  under  the  115th  section. 

(I)  34  Beav.  556 ;  Law  Rep.  1  Ch.  69.  (2)  Uw  Rep.  2  Ch.  449. 

Vui.  IV.  U  2 
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M.  B.  Mr.  BaggaRayy  in  reply : — 

1867  Xhe  other  side  does  not  rely  on  the  merits  of  the  case,  but 


In  re       merely  on  a  technical  objection.     If  the  165th  section  does  not 
OoMPANT     reach  this  case  it  is  wholly  useless.    This  is  quite  different  from 
yImo'^.  *^®  ^^®  ^^  *^®  Gibraliar  and  Malta  Bank  (1).     All  that  was 
decided  there  was,  that  the  Act  could  not  be  used  for  the  pur- 
pose of  initiating  an  inquiry  into  the  acts  of  the  directors  with 
the  view  of  taking  ulterior  proceedings.     Here,  everything  we 
require  has  been  proved  in  the  course  of  the  winding-up;  aud 
the  directors  have  had  notice  that  this  evidence  will  be  used 
.against  them.     They  have  also  had  notice  of  the  purpose  for 
which  the  evidence  is  to  be  used ;  the  summons  specifies  all  the 
payments  to  Howes  for  which  it  is  sought  to  make  them  liable. 


July  2.    LoBD  BosuLLT  M.R. : — 

In  this  case  I  am  of  opinion  the  Court  cannot  interfere  under 
the  165th  section*  It  is  much  too  dangerous  to  attempt  to  pro- 
ceed under  that  section  in  such  cases  as  this.  This  is  really  a 
case  for  suit.  There  are  many  questions  to  be  tried,  and  it  is  pro- 
per that  the  case  insisted  on  should  be  made  by  pleading,  and  met 
by  answer  on  the  other  side. 

I  do  not  think  that  the  165th  section  is  altogether  void  of 
application.  If  it  appears  that  a  person  has  got  money  clearly 
belonging  to  the  company,  and  which  ought  not  to  have  been 
taken  by  him,  as  if,  for  instance,  he  has  drawn  a  cheque,  or 
obtained  a  cheque  for  the  company  to  be  paid  to  him,  and  if  he 
has  retained  that  money  in  his  own  hands,  and,  when  called  upon, 
gives  no  excuse  in  the  matter,  I  do  not  mean  to  say  that  this  Court 
would  not  order  him  to  pay  the  money  to  the  official  liquidator. 
But  where  there  is  really  a  question  to  be  tried,  then  I  do  not 
think  this  165th  section  enables  you  to  dispose  of  it  in  this  way. 
Observe  what  the  course  is ;  certain  witnesses  are  examined  with- 
out the  person  against  whom  they  are  examined  being  present,  or 
knowing  anything  at  all  about  it.     Suddenly  he  is  informed  that; 

• 

a  great  deal  of  evidence  has  been  taken  against  him  upon  a  parti- 

(1)  U  Beav.  556 ;  Law  Rep.  1  Ch.  69. 
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cnlar  point.    He  is  either  examined  or  he  is  not.     Then  it  is  said,       M.  R. 
"  Under  this  165th  section  we  have  made  a  case  to  call  upon  you        1S67 
to  pay  a  certain  sum  of  money  into  Court,  and  what  have  you  to       j~^ 
say  in  answer  to  that?"    Thereupon  he  is  very  much  at  a  loss^^^**  Hotel 
how  to  proceed.     He  has  had  no  opportunity  of  cross-examining    or  Grbat 
the  witnesses  at  the  time,  and  I  do  not  know  whether  he  can  after-        — 
wards  obtain  an  order  to  cross-examine  them  or  not.     If  he  calls 
them  as  his  own  witnesses,  of  course  he  calls  witnesses  hostile  to 
himself,  and  he  only  makes  the  matter  worse,  and  he  would  not 
in  that  case  be  at  liberty  to  cross-examine  them.    Then  it  is  said 
that  he  may  meet  the  story  on  the  other  side  by  bringing  up 
other  witnesses.      If  he  does,  the  o£Scial  liquidator  could  cross- 
examine  these,  and  the  result  is  that  there  is  no  equality  in  the 
matter.    If  the  matter  is  quite  plain  and  clear,  the  Court  pro- 
cee.is  on  the  165th  section,  and  says  to  this  person,  "Upon  your 
own  story,  taking  it  exactly  as  it  there  stands,  there  is  a  case 
against  you,  and  you  must  pay  the  money  into  Court"     I  cannot 
BAj  that  the  case  against  Sir  Edmund  Lacon,  Mr.  Goodson,  Mr. 

/es90,  Mr.  Packey  or  against  Mr.  TiUbs,  is  a  case  of  that  description. 

3fr.  Howes  does  not  appear.   The  case  points  strongly  against  him ; 

bat  even  against  him  the  case  is  not,  by  any  means,  clear. 
I  adopt  the  same  view  of  this  section  of  the  Act  that  I  did  in 

the  case  of  the  GribraUar  and  Malta  Bank  (1).     In  fact,  it  is  a 

matter  of  discretion  in  these  cases,  and  the  Court  must  judge  for 

itself  whether,  in  these  cases,  it  can  properly  bring  the  matter 

within  this  section.    It  can  only  do  so  in  plain  and  straightforward 

cases,  where  there  is  no  point  of  law  to  be  determined. 
The  official  liquidator  will  have  his  costs  out  of  the  estate,  and 

will  be  at  liberty  to  file  a  bill  against  these  persons ;  and,  beyond 

that,  there  will  be  no  order  on  this  summons. 

Solicitors:  Messrs.  Wihon,  Brislows,  &  Carpmad;  Mr.  Wilson; 
Mr.  Algernon  Sidney, 

(1)  34  Beav.  556. 
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M.B.  In  re  HEREPORDSHIKE  BANKING  COMPANY. 

1867 


W%nd%ng^p^C(mpanies  Act,  1862,  m.  102,  llO-^Debt^Interest^Order  o/ 
/n^  9, 10.  November,  1862«  Sule  26. 

• 

Where  a  oompony  is  wound  up  under  the  Companies  Ad,  1862,  and  calla 
have  been  made  on  the  shareholderB,  interest  after  the  date  of  the  winding-up 
can  be  jjaid  out  of  the  calls  only  on  those  debts  which  carry  interest  at  law. 

Interest  was  not  allowed  on  the  notes  of  a  banking  company  where  the 
notes  were  payable  on  demand,  and  no  demand  for  payment  had  been  made 
before  the  company  was  ordered  to  be  wound  up. 

The  26th  rule  of  the  Order  of  Kovember,  1862,  is  idtra  vires  and  inTalid. 

XHE  Herefordehire  Banking  Company  was  established  in  1836, 
tinder  the  proyisions  of  the  Act  7  Geo.  4,  c.  46.  On  the  18th  of 
July,  1863,  it  was  ordered  to  be  wound  up  under  the  Companies 
Act,  1862. 

The  assets  of  the  bank  proved  insufficient  to  meet  the  liabilities, 
and  two  calls  were  made  on  the  shareholders.  A  sum  of  upwards 
of  £8000y  which  had  arisen  from  the  calls,  was  now  divisible 
amongst  the  creditors,  and  the  official  liquidator  proposed  to  pav 
a  dividend  on  the  debts  of  the  several  creditors^  together  with 
interest  thereon  at  the  rate  of  4  per  cent,  from  the  18th  of  July, 
1863.  The  question  was,  whether  any,  and  what,  rate  of  interest 
was  to  be  allowed  on  the  debts,  a  large  portion  of  which  were  due 
on  the  notes  of  the  bank.  These  notes  were  made  payable  on 
demand  at  the  office  of  the  bank,  or  at  the  London  and  Wedmin- 
Bier  Bank,  London, 

Mr.  Swanston,  for  the  official  liquidator,  submitted  the  question 
to  the  Court,  referring  to  the  26th  rule  of  the  Order  of  the  11th 
of  November,  1862.  Some  doubt  had  been  thrown  on  the  validity 
of  this  order  by  Lord  Wedbury,  in  Re  Hatfield  PcUeni  Cask  Com- 
pany (1).  His  Lordship  had  in  other  cases  held  Orders  of  the 
Court  to  be  vltra  vires:  Cookney  v.  Anderson (2);  but  his  opinion 
had  since  been  overruled :  Drummond  v.  Drummond  (3). 

(1)  2  N.  R.  502  ;  11  W.  R.  971.  (2)  1  D.  J.  &  S.  365. 

(3)  Law  Rep.  2  Ch.  32. 
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Mr.  Jtsad,  Q.C.,  and  Mr.  A.  E.  Miller,  for  the  shareholders  of       ^'  ^ 
the  company  : —  1867 

We  rely  on  the  case  of  the  Hatjidd  Patent  Cask  Company  (1),   g^^^^ 
which  is  exactly  in  point.     If  any  of  the  debts  carry  interest  at       shire 

law,  then  we  admit  that  the  funds  in  the  hands  of  the  o£Scial  liqni-    ' " 

dators  are  applicable  to  pay  such  interest ;  but  if  the  debts  do  not 
carry  interest  at  law,  then  the  funds  are  not  so  applicable.  The 
present  fund  arises  from  a  call.  Calls  can  only  be  made  for  pay- 
Dient  of  the  debts  and  liabilities  of  the  company :  Companies  Act, 
18G2, 8.  102.  Therefore  this  fund  is  not  applicable  in  payment 
of  anything  but  debts  or  liabilities.  Interest  is  not  a  debt  or 
liability  in  any  case  except  where  there  is  an  express  contract  for 
payment  of  it,  or  where  judgment  has  been  recoyered,  or  a  demand 
ha  been  made  (3  &  4  Will.  4,  c.  42 ;  1  &  2  Vict,  c  110,  s.  17). 

The  26th  rule  is  clearly  ultra  vires.  It  was  made  under  sect.  170 
of  the  Act  of  1862,  which  only  enables  the  Court  to  make  rules  for 
regulating  the  proceeding  in  the  winding  up  of  companies.  This 
nile  alters  the  rights  of  parties.  The  case  is  very  different  from 
Cooknetf  v.  Anderson  (2).  Lord  Weslburys  opinion  in  that  case  was 
overruled  on  the  ground  that  the  order  which  Jie  considered  invalid 
had  since  been  sanctioned  by  the  Legislature,  and  acquired  the 
force  of  an  Act  of  Parliament. 

It  is  true  that  in  administration  suits  the  Court  gives  interest 
from  the  date  of  the  decree,  but  the  reason  is,  that  the  decree  is  for 
the  benefit  of  all  the  creditors,  who  are  thereby  made  judgment 
creditors  of  the  estate.  An  order  for  winding  up  is  very  dif- 
ferent, being  in  the  nature  of  a  decree  for  the  dissolution  of  a 
partnership. 

The  Masteb  of  the  Bolls  : — It  is  quite  clear  that  where  there 
is  an  express  contract  the  debts  will  carry  interest  according  to 
the  contract. 

Kr.  BaggaUay,  Q.C.,  and  Mr.  Winterhoiham,  for  the  Oloueester* 
shire  Banking  Qympany,  who  w^ere  the  holders  of  a  large  number 
of  notes  of  the  bant : — 

* 

If  the  26th  rule  is  valid,  interest  is  payable.    It  was  signed  by 

(1)  2  N.  R.  502 ;  11  W.  R.  971.  (2)  1  D.  J,  &  S.  365, 
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M.  K       Lord  We8B)ury,  and  has  never  been  cancelled,  and  it  binds  the 
1867        Court  so  long  as  it  remains. 

)^  The  notes  are  payable  on  demand.    The  stoppage  of  the  bask  is 

Herefobd-  equivalent  to  a  demand,  for  it  is  decided  that  where  a  demand 
Baxxino  Ga  cannot  be  made,  the  case  is  the  same  as  if  a  demand  were  made : 
Hoipe  V.  Bowes  (1);  Bowes  v.  Howe  (2) ;  Turner  v.  Stones  (3).  "It 
cannot  be  necessary  for  the  holders  of  the  notes  of  a  bank  whicli 
has  stopped  payment,  and  is  shut  up,  to  go  through  the  empty 
form  of  carrying  their  notes  up  to  the  bank  doors,  and  then  carry- 
ing them  home  again : "  Byles  on  Bills  (4).  Interest,  therefore, 
would  be  given  on  these  notes  at  law:  Lowndes  v.  CWfens(o); 
Blaney  v.  Hendricks  (6).  It  is,  therefore,  payable  in  the  winding- 
up  :  In  re  State  Fire  Insurance  Company  (7). 

The  case  of  the  Hatfield  Patent  Cash  Company  (8)  was  under 
the  Act  of  1 856,  and  is  distinguishable.  That  Act  provided  that 
"debts'*  only,  and  not  "debts  and  liabilities,"  should  be  paid  out 
of  calls. 

We  sent  in  a  claim  for  interest  to  the  official  liquidator,  and,  at 
any  rate,  we  are  entitled  to  interest  from  the  date  of  that  claim. 


July  1 0.    Lord  Eomilly,  M.R.  : — 

I  entertain  no  doubt  about  this  case.  It  is  impossible  to  get 
over  the  judgment  of  Lord  Westbury,  which  is  very  strongly  and 
well  put.  The  distinction  which  was  pointed  out  to  me  yesterday 
is  very  clear,  namely,  that  though  in  the  administration  of  assets 
the  Court  does  allow,  by  its  own  authority,  interest  at  £4  per  cent, 
from  the  date  of  the  decree,  it  is  because  the  decree  is  a  judgment  in 
equity  in  favour  of  all  the  creditors,  and  prevents  them  from  getting 
a  judgment  at  law  which  would  give  them  interest  But  though  a 
winding-up  order  is  a  decree  in  equity,  and  therefore  a  judgment, 
it  is  a  judgment  and  decree  of  a  difiTerent  character.  It  is  in  point 
of  fact  a  decree  amongst  a  great  number  of  co-partners  to  settle 

(1)  16  East,  112.  (5)  17  Yes.  27. 

(2)  6  Taunt  30.  (6)  2  W.  Bl.  761. 

(3)  1  Dowl.  &  L.  122,  (7)  2  H.  &  M.  722. 

(4)  8th  E«l.  p.  187.  (8)  2  N.  R.  502 ;  11  W.  R.  971 
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their  equities  among  themselves,  and  to  wind  up  the  affairs  of  the       H.  S. 
partnership,  but  that  does  not  give  the  creditors  of  the  partners       18C7 
a  judgment  against  the  company,  or  entitle  them  to  any  interest        j„^^ 
in  respect  of  it.     Therefore,  though  I  was  a  party  to  that  Order  of   H^a^'ow*- 
November,  1862,  I  cannot  say  that  the  Lord  Chancellor's  remark,  Bakkinq  Co. 
that  it  was  ultra  vires,  is  unfounded,  and  consequently  I  must 
follow  his  decision  respecting  it  implicitly. 

The  case  of  Cookney  y.  Anderson  (1),  which  was  cited  to  me,  was 
very  different,  and  does  not  apply  to  the  present  case. 

That  being  so,  and  the  Order  not  being  now  conclusive  upon  the 
subject,  the  only  question  is  whether  at  common  law,  when  a 
banking  company  stops  payment,  you  are  entitled  to  claim  interest 
according  to  the  legal  rate  on  the  notes  of  the  bank  from  the 
moment  that  it  closes  its  doors,  without  making  any  demand  for 
payment.    I  am  of  opinion  you  are  not,  and  that  you  must  pre- 
sent them  in  some  way  before  interest  can  begin  to  run.     It  is 
quite  clear  that  in  the  case  of  a  bill  of  exchange  you  must  do 
something  equivalent  to  making  a  claim  before  you  are  entitled 
to  any  interest  upon  it    I  am  of  opinion  you  must  also  do  so  in 
the  case  of  a  promissory  note.     These  are  notes  payable    on 
demand,  and  therefore  you  must  demand  payment  of  them.     It 
is  not  necessary  to  go  into  those  questions  in  which  there  is  a 
good  deal  of  intricacy,  namely,  where  and  from  whom  the  demand 
should  be  made,  because  no  demand  was  made  upon  any  one  on 
any  occasion.     And  therefore  I  am  of  opinion  that  no  interest 
runs. 

It  cannot  make  the  slightest  difference  whether  there  is  a 
balance  in  the  hands  of  the  official  liquidator,  or  whether  a  call  is 
to  be  made.  The  question  is,  whether  you  are  entitled  to  interest  ? 
If  you  are  entitled  to  interest,  I  should  make  a  call  to  pay  it ; 
but  I  am  of  opinion  you  are  not  so  entitled;  and  therefore, 
except  upon  all  those  debts  which  carry  interest  (and  on  those  you 
must  liave  interest  according  to  the  rate  which  they  respectively 
carry  according  to  the  agreement  between  the  parties),  I  must 
hold  that  you  are  not  entitled  to  any  interest. 

I  do  not  think  the  claim  sent  in  under  the  winding-up  amounts 
to  anything,  because  a  demand  under  the  statute  3  &  4  Will.  4, 

(1)  1  D.  J.  &  S.  385. 
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M.  B.  c  42,  must  be  made  upon  the  person  liable  to  pay.    That  statute 

1867  never  meant  that,  for  example,  a  demand  on  assignees  in  bank- 

^J[^  ruptcy  would  be  sufficient  for  this  purpose. 
Herkfoiu>- 

BAXKMfG  Co  Solicitors :  Mr.  O.  F.  Cooke  ;  Messrs.  Bower  <fe  Cotton  ;  Messrs. 
Wood,  Street,  dk  Hayter,  agents  for  Mr.  L.  W.  Winterlotham,  Stroud, 


May  7, 


M.  B.  WAKRICK  V.  QUEEN'S  COLLEGE,  OXFORD  (No.  2). 

1867 


PtxuUice — Production  of  Documents — Privilege — Prior  DigpiUe — Compromise. 

A  party  to  a  suit  cannot  be  required  to  produce  documeots  relating  to  the 
compromise  of  a  dispute  between  himself  and  a  person  not  a  party  to  the  suit. 

1  HIS  was  a  suit  by  four  persons  alleging  themselves  to  be  free* 
hold  tenants  of  the  manor  of  Plumstead,  on  behalf  of  themselves 
and  all  other  such  tenants,  against  the  lords  of  the  manor.  The 
object  of  the  suit  was  to  establish  certain  rights  of  pasture, 
cutting  turf,  digging  sand  and  gravel,  and  other  privileges,  over 
certain  commons  in  the  manor. 

It  appeared  that  the  rights  of  the  lords  of  the  manor  over  one  of 
the  commons  in  question  were  the  subject  of  a  dispute  which  was 
still  pending  between  them  and  the  War  Office ;  and  that»  prior  to 
the  institution  of  this  suit,  various  communications  had  passed 
between  the  disputing  parties  and  their  solicitors,  with  a  view  to 
effect  a  compromise  of  the  dispute.  In  particular  the  lords  of  the 
manor  had,  about  the  year  1862,  submitted  to  the  War  Office  a 
statement  of  the  title  under  which  they  claimed  the  common, 
and  the  draft  of  a  lease  of  part  thereof  proposed  to  be  granted  by 
them  to  the  War  Office. 

The  Defendants  having  been  required  by  the  Plaintiffs  to  make 
an  affidavit  as  to  documents  in  their  possession,  submitted  that 
they  were  not  bound  to  produce  the  documents  relating  to  the 
proposed  compromise,  on  the  ground  that  they  were  privileged 
communications.  The  question  was  brought  before  the  Court  on 
the  12th  of  February,  ^hen  the  Master  of  the  Bolls  expressed  an 
opinion  that  the  Defendants  could  not  be  compelled  to  produce 
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these  docnments,  but  reqiured  tliem  to  make  a  farther  affidavit 
as  to  their  nature.  This  affidavit  having  been  made,  stating  the 
nature  of  the  documents  as  above  desmbed, 

Mr.  R  B.  Turner  now  applied  for  an  order  for  the  production  of 
the  documents  in  question.  It  was  quite  dear  that  they  did  not 
fall  within  the  rule  as  to  privileged  communications.  That  rule 
extended  only  to  communications  between  a  client  and  his  counsel, 
solicitors,  or  agents:  Share  v.  Bedford  (1);  Sawyer  v.  Birch" 
more  (2) ;  Deehorough  v.  Baidins  (3) ;  Marsh  v.  Keiih  (4) ;  Ford  v. 
TennafU  (5).  Here  the  communications  were  made  by  the  Defen- 
dants to  third  parties,  who,  prior  to  the  commencement  of  the 
suit,  were  engaged  in  disputes  with  the  Defendants. 

Mr.  Selwyn,  Q.C.,  and  Mr.  Lindtey,  for  the  Defendants,  were  not 
called  upon. 

LoBD  EoMiLiiT,  M .B. : — 

I  adhere  to  the  opinion  I  expressed  on  the  former'  occasion.    I 

do  not  dispute  the  authority  of  any  one  of  the  cases  which  have 

been  cited;  on  the  contrary,  I  assent  to  them  all.     The  only 

question  before  me  is  this: — ^A  Plaintiff  files  a  bill  against  the 

lord  of  a  manor,  claiming  certain  rights  over  certain  commons 

within  the  manor.     Previously  to  the  bill  being  filed  the  lord 

of  the  manor  entered  into  an  agreement  with  certain  other  persons 

who  claimed  a  right  upon  the  land  for  the  compromise  of  that 

claim ;  and  the  documents  relating  to  that  compromise  are  sought 

to  be  seen  in  this  suit  without  the  other  persons  who  were  parties 

to  the  compromise  being  parties  to  the  suit    I  am  of  opinion  that 

that  cannot  be  obtained.    I  express  no  opinion  as  to  what  might 

be  the  case  if  the  War  Office  were  parties  to  this  suit ;  but  I  do 

not  think  the  doctrines  relating  to  privilege  affect  the  question  on 

this  summons  in  the  slightest  degree.    The  question  is,  whether 

a  person  who  claims  property  in  the  hands  of  the  Defendant  is 

entitled  to  require  the  terms  of,  and  the  documents  relating  to, 

a  compromise  made  between  the  Defendant  and  a  third  person 


(1)  5  Man.  &  G.  271. 

(2)  3  My.  &  K.  572. 


(3)  3  My.  A  Cr.  515. 

(4)  1  Dr.  &  Sm.  342. 
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ILB.       relating  to  the  same  property  at  an  anterior  period,  to  be  pro- 
ise?        duced  without  that  other  party  to  the  compromise  being  before 

"W^^ati  ^  ^6  Court.    I  am  of  opinion  that  this  Court  will  not  compel  suck 

Q Wb  '  production. 

GOLLBQB, 

91^^^?         Solicitor  for  the  Plaintiffs :  Mr.  P.  H.  Laun-ence. 

Solicitors  for  the  Defendants :  Messrs.  White,  BorreU,  it  WhUe, 


(No.  2). 


M.  R.  STE ATFORD  v.  BAKER. 

1867 

^.^v^  Pradxee — Order  <f  JRevivor  obtained  by  Defendant — Notice  to  Plaintiff— Motion 

^^y  9-     .  to  discharge— Tide  qf  Notice  of  Motion. 

An  order  of  revivor,  obtained  by  Defendant  to  prosecute  a  suit  which  hal 
become  abated  by  the  death  of  another  Defendant  after  decree,  is  irregular 
when  obtained  without  notice  to  the  Plaintiff,  though  the  Plaintiff  is  a 
trustee  who  has  no  substantial  interest  in  the  suit. 

A  notice*  of  motion  to  discharge  an  order  so  obtained  is  properly  intituled 
in  the  matter  of  the  abated  suit. 

TmS  ««  .  M.«on  to  d-i-ge  »  orfer  of  ,™v»  obUb^i  .. 

the  27th  of  March  last 

The  original  suit  was  instituted  to  cany  into  execution  the  trusts 
of  a  deed  by  which  the  Defendant,  A.  Daekombe,  had  conyejed 
certain  estates  to  Stratford  and  Baker  upon  trust,  out  of  the  rents, 
or  by  sale  or  mortgage,  to  raise  a  sum  of  £3000,  to  be  held  upon 
trusts  for  the  benefit  of  his  children,  and,  subject  thereto,  for  the 
benefit  of  the  grantor.  Stratfordy  one  of  the  trustees,  was  the  sole 
Plaintiff,  and  his  co-trustee.  Baker ,  and  Dackombe's  children  were 
Defendants.  A  decree  was  made,  in  1857,  directing  an  uccount 
of  the  rents  and  profits  of  the  trust  estates,  and  of  the  moneys 
received  from  sales,  and  directing  a  sale  of  the  unsold  property. 

In  January,  1866,  Stratford  died,  and  in  April,  1866,  his  widow, 
who  was  his  executrix,  took  out  the  common  order  to  reyiye  against 
the  Defendants.  The  accounts  had  not  been  taken,  and  the  bulk 
of  the  property  remained  unsold. 

In  January,  1867,  Daekombe  died ;  but  his  will,  which  purported 
to  give  his  real  and  personal  estates  to  Baker,  and  to  appoint  him 
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executor,  being  contested,  had  not  been  proved.    Some  of  Dadh-      M.  B. 
omUB  children  sabseqaently  obtained  an  order  to  change  their       1867 
solicitor,  and,  on  the  22nd  of  March,  1867,  they  obtained  an  order    Shutiobd 
stating  the  death  of  Daehombe^  and  that  it  was  alleged  that  he  had 
made  a  Will  under  which  Baker  was  his  devisee,  and  directing  that 
the  suit  should  be  revived  against  Mrs.  Straiford  and  the  remaining 
Defendants  in  the  snit,  and  that  the  decree  should  be  prosecuted 
between  themselves  as  Plaintiffs,  .and  Mrs.  Stratford^  and  Baker ^  as 
trustee  of  the  deed,  and  as  devisee  under  DaekombeB  will,  and  the 
remaining  Defendants  to  the  suit,  as  Defendants,  and  that  what 
was  found  due  from  Stratford  might  be  answered  by  Mrs.  Stratford 
oat  of  his  assets,  and  if  she  did  not  admit  assets,  then  that  an 
account  of  his  estate  might  be  taken. 

No  application  to  Mrs.  Straiford  as  to  reviving  the  suit  on  the 
death  of  Daciambe  had  been  made,  and  the  above  order  was 
obtained  without  notice  to  her. 

The  present  motion  was  made  on  behalf  of  Mrs.  Straiford  to 
discharge  the  last  order,  the  notice  of  motion  being  intituled  in 
the  original  suit,  and  in  her  own  revived  suit,  but  not  in  the  suit 
as  revived  by  the  last  order. 

Mr.  Cadman  Jones,  for  the  motion : — 

The  Defendants  could  not  revive  after  decree  unless  the  Plaintiff 
refused  to  revive,  or  without  notice  to  the  Plaintiff:  Noble  v. 
StotD  (No.  2)  (1).  A  bill  of  revivor  containing  the  statements  in 
this  order  would  have  been  demurrable  on  two  grounds:  firsts 
because  it  does  not  state  that  DaeJcombe  made  a  will,  but  only  that 
it  is  alleged  that  he  did ;  and  on  the  substantial  ground  that  it 
does  not  bring  all  proper  parties  before  the  C!ourt,  since  the  accounts 
cannot  be  proceeded  with  in  the  absence  of  Dackombe*B  personal 
representative.     This  objection  is  fatal  to  the  order. 

Mr.  Methold,  for  some  of  the  parties  beneficially  interested, 
supported  the  motion. 

Mr.  ST.  A.  Bdberts,  contra : — 

After  decree  a  Defendant  may  revive  if  a  Plaintiff  neglects  to 

(1)  30  Beay.  512. 
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H.  B.      do  so :  Mitford  on  Pleading  (1).   Here  there  has  been  great  neglect, 

1867        nothing  substantial  having  been  done  in  the  suit  for  years.  Notice 

Btbatfobd    ^^^  i^ot  be  given  to  the  Plaintiff  before  applying  to  revive: 

Baur.      -D^v^ywfis  V.  Morris  (2) ;  Lee  v-  Lee  (3) ;  Eorwood  v.  Schmedes  (4) ; 

Williams  V.  Cooke  (5),    Noble  v.  Stow  (6)  only  applies  to  cases 

where  the  Plaintiff  has  an  interest  in  the  subject  matter  of  the 
suit. 

The  notice  of  motion  is  wrongly  intituled^  and  the  affidavit  in 
support^  which  is  headed  in  the  same  way,  is  irregular.  An 
indictment  for  perjury  could  not  be  maintained  upon  it»  for  our 
order  is  valid  till  set  aside,  and  there  is,  therefore,  at  this  present 
time,  no  subsisting  suit  with  such  a  title  as  that  which  the  notice 
of  motion  bears.  As  regards  Dadcombes  personal  representative, 
he  has  no  substantial  interest,  and  the  Court  can  appoint  a  repre- 
sentative. This  application  is  purely  technical,  and  its  only  real 
object  is  to  take  the  conduct  of  the  proceedings  out  of  the  hands 
of  the  Defendants,  who  obtained  the  order  to  revive. 

LoBD  BouiLLT,  M.B. : — 

I  am  of  opinion  that  the  order  of  revivor  must  be  discharged. 
The  doctrine  of  No})le  v.  Stow  generally  applies  to  every  case, 
not  merely  to  cases  where  the  Plaintiff  has  a  substantial  in- 
terest,— ^the  reason  of  the  rule  being  that  the  Court  discourages 
attempts  to  snatch  the  conduct  of  a  cause.  I  have  always  been  very 
strict  in  taking  away  the  conduct  of  a  cause  from  the  Plaintiff  who 
neglects  to  proceed  with  it^  and  giving  the  conduct  to  a  Defendant ; 
but  this  is  not  the  right  way  for  a  Defendant  to  get  the  con- 
duct of  the  cause.  He  bught  to  apply  for  it  in  Chambers,  and 
not  attempt  to  snatch  it  by  an  order  of  revivor.  I  am  of  opinion, 
also,  that  the  notice  of  motion  and  affidavit  in  support  are  rightly 
intituled  in  the  original  and  revived  suits,  omitting  the^  suit  which 
it  is  sought  to  set  aside. 

The  parties  who  obtained  the  order  must  pay  Mrs.  Stratford^s 
costs  of  this  application,  but  I  cannot  order  them  to  pay  the  costs 
of  the  other  parties  who  have  appeared. 

(1)  6th  Ed.  p.  95.  (4)  12  Veg.  311. 

(2)  1  My.  &  Cr.  213.  (5)  10  Ves.  406. 

(3)  10  Hare,  App.  Ixxu. ;  4  D.  M.  &  G.  219.  (6)  30  Bcav.  512. 
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TSi.MdhM  asked  thatyas  his  clientBhad  beenserred,  their  ooets       u.  B. 
might  be  paid  by  Mrs.  Stratford.  1867 


Lord  Bomillt,  MJS.  : — ^I  cannot  order  that.    Yon  onght  not         v. 
to  hare  appeared.  

Solicitors  for  Mm  Stratford:  Messrs.  Evan$  dk  Foster. 

Solicitors  for  the  parties  Mrho  obtained  the  order  to  revive: 
Ifessrs.  Walker  &  Archer. 

Solidtois  for  other  Defendants :  Mr.  Kempster ;  Messrs.  Lodey 
dSeaih. 


You 
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v.^.  s.  HILL  V.  BOYLE. 

1867 


AprillS. 


WiO—Bimck  qf  Tnut^Amgnment  (f  Claim. 

Tenant  for  life  of  a  trost  estate  mortgaged  ii^  and  it  was  add  by  the  mort- 
gagee. After  the  sale,  the  purchaser  and  mortgagee,  for  a  nominal  ooDskkn- 
tion,  assigned  to  the  tenant  for  life  certain  dleged  airears  of  interest  and 
profits  of  part  of  the  trust  fund,  which,  as  the  Plaintiff  alleged,  the  trustees 
had  made  in  excess  of  the  interest  for  which  they  had  aoooonted.  A  bill 
filed  against  the  trustees,  on  the  title  conferred  by  this  aasignment,  for  an 
account  of  their  profits  was  dismissed  with  costs. 

FbANCIS  hill  (the  uncle),  by  his  wiU,  dated  the  28th  of 
March,  1835,  haying  made  a  provision  for  his  wife,  devised  to 
Thomas  Bate  and  WUliam  Bobina^  their  heirs  and  assigns,  certain 
freehold  lands  at  the  Lye,  upon  trost,  at  their  discretion,  to  sell  the 
mines  and  minerals  lying  under  the  said  land  for  the  best  prices 
that  coyld  be  obtained,  and  he  empowered  his  trustees  to  lease 
such  parts  of  the  surface  of  the  said  land  as  should  be  requisite 
for  working  the  same;  and  the  testator  declared  that  the  said 
trustees,  or  other  the  trustees  for  the  time  being  acting  under  his 
will,  should  stand  and  be  possessed  of  all  and  singular  the  moneys 
to  arise  from  the  sale  of  the  said  mines  and  minerals  and  ores, 
upon  trust  to  place  out  and  invest  the  same  in  their  names  in 
some  or  one  of  the  parliamentary  or  public  stocks  or  fiinds  of  Oreai 
Britain,  or  in  or  upon  government  or  real  securities,  and  from 
time  to  time,  at  their  discretion,  to  call  in,  sell,  or  dispose  of,  the 
stocks,  funds,  or  securities,  in  or  upon  which  the  same  trust  moneys, 
or  any  part  thereof,  should  for  the  time  being  be  invested,  and  to 
place  out  and  invest  the  same  again  in,  or  upon,  new  or  other 
stocks,  funds,  or  securities,  of  the  like  nature,  until  the  same 
should  become  payable  or  transferable  pursuant  to  the  directions 
of  his  will ;  and  upon  trust  during  the  life  of  testator's  nephew, 
Francis  SiU  (the  Plaintiff),  to  pay  the  interest,  dividends,  and 
annual  proceeds  of  all  and  singular  the  said  trust  moneys,  stocks, 
and  securities,  when  and  as  the  same  should  come  in  and  be  re- 
ceived, unto  the  said  Francis  EUl  for  his  life.    The  testator  then 
declared  certain  trusts,  subsequent  to  the  death  of  Francis  EiS, 
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in  UkYoat  of  his  diildreiL    He  died  on  the  4t]i  of  April,  1835,      V.-G.  8. 
leaTing  his  trustees,  Bale  and  Bobins,  him  sarviying,  and  his  will       18G7 
was  proved  by  his  executors,  T.  Pergieler  and  W»  B,  Collis.  Hill 

By  an  indenture,  dated  the  23rd  of  March,  1837,  the  trustees  botlb. 
sold  the  mines,  by  way  of  lease  for  fourteen  years,  renewable  for  the  — 
same  term,  to  Francis  Buffard,  for  £7000,  Bufford  paid  £2000  at 
once,  and  £1000  a  year  for  five  years.  In  1848,  the  Plaintiff 
mortgaged,  with  power  of  sale,  his  life  estate  to  Jamea  Fuher,  who, 
by  indenture  dated  the  4th  of  October,  1858,  sold  the  life  estate 
to  Jame$  Tree,  and,  by  a  deed  dated  the  8th  of  October,  1858,  Tree 
mortgaged  the  life  estate  to  Johnson.  Baie  died  on  the  13th  of 
October,  1846,  and  Bdbins  in  July,  I860. 

By  an  indenture,  dated  the  25th  of  March,  1861,  between  James 
Tree^  of  the  city  of  WoreedeTy  and  James  Fishery  of  Chettenhamy  of 
the  one  part,  and  Francis  JBiU  (the  Plaintiff)  of  the  other  part, 
reciting  that  HiU  became  entitled,  under  his  uncle's  will,  to  a  life 
estate  in  the  interest  and  dividends  of  divers  sums  of  money  and 
securities,  and  in  the  interest  of  a  sum  of  money  to  arise  from  the 
sale  of  minerals,  and  directed  to  be  laid  out  in  the  names  of  the 
executors,  and  reciting  that  by  virtue  of  several  indentures  the 
said  life  estate  and  interest  in  the  said  money  became  vested  in 
tlie  said  James  Fishery  and  that  the  said  James  Fisher  had  since 
sold  and  assigned  his  interest  to  James  TreCy  but  the  whole  of 
the  purchase^money  had  not  been  paid;  And  reciting  that  at 
the  date  of  the  assignment  to  Fisher  from  JETtS,  HiU  considered 
and  stated  that  there  was  a  considerable  arrear  of  interest  due  to 
him  from  the  executors  and  trustees  acting  under  his  uncle's  will, 
but  which  arrears  neither  Fisher  nor  Tree  would  attempt  to 
recover ;  and  reciting  that  HiU  had  requested  Tree  and  Fisher  to 
release,  assign,  and  give  up  to  him,  the  said  HiUy  all  arrears  of 
interest  doe  from  the  executors  and  trustees  of  the  will  of  his  uncle 
that  aecmed  prior  to  the  1st  of  January,  1861,  and  were  still 
unpaid,  which  they,  the  said  Fisher  and  TreCy  had  agreed  to  do : 
It  was  by  the  said  indenture  witnessed,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  five  shillings  paid  to  Tree  and 
Fisher  on  the  execution  of  the  now  stating  indenture,  they,  the 
said  Tree  and  Fishery  and  each  of  them,  did  thereby  release,  assign, 
i2id  give  up  to  the  said  HiUy  his  executors,  administrators,  and 

Y2  2 
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V.-C.  s.     assigns,  all  the  arrears  of  the  interest^  diyidends,  and  ammal 

1867       produce,  which,  pieyioos  to  the  1st  of  January,  1861,  arose  from, 

^^       or  ought  to  have,  been  paid  upon,  all  or  any  part  of  the  said  leal 

V-         and  personal  estate  of  the  said  Francis  HtU,  the  unde,  and  to 

ivhich  the  said  HiU  was  entitled,  subject  to  the  mortgages  thereon 

held  by  the  said  Jamea  Fisher^  as  owner  of  the  life  estate  therein 
under  the  will  of  the  said  Francis  Hill,  the  uncle.  Then  followed 
the  general  words,  with  a  habendum  for  HilTs  absolute  use  and 
benefit,  and  power  to  sue  for  and  recorer  the  same. 

The  FlaintifT,  on  the  2l8t  of  April,  1865,  filed  this  bill  against 
the  Defendants,  who  were  the  representatives  of  the  trustees, 
setting  forth  the  will  of.  the  testator  and  the  mortgage  deeds, 
alleging  that  instead  of  investing  the  moneys  from  time  to  time, 
as  they  were  received,  in  the  manner  directed  by  the  will,  the 
trustees  used  the  moneys,  or  part  of  them,  in  their  business  of 
bankers,  and  lent  such  moneys  at  a  high  rate  of  interest  to  their 
customers  and  others,  and  made  large  gains  therewith ;  that  they 
suppressed  these  &cts  from  the  Flaintifif  and  his  mortgs^ees,  and 
paid  them  only  a  small  rate  of  interest^  and  much  less  than  the 
amount  received  by  them ;  and  that  some  of  the  securities  alleged 
to  have  been  taken  for  parts  of  the  fund  were,  in  &et,  taken  for 
debts  due  to  the  said  T.  Boies  and  W.  Bobins.    The  bill  alleged 
that  the  Plaintiff  made  numerous  applications  to  the  trustees,  and 
to  the  surviving  trustee,  for  an  account  of  the  investments,  but 
without  effect,  and  from  his  inability  to  obtain  an  account  became 
embarrassed  in  circumstances. 

The  Plaintiff  charged  that  a  considerable  sum  was  due  and  omng 
in  respect  of  the  dividends  and  interest^  gains  and  profits,  upon 
and  in  respect  of  the  said  trust  moneys,  up  to  the  Ist  of  Januaiy, 
1861,  and  that  so  it  would  appear  if  the  Defendants  set  forth 
proper  accounts.  The  Plaintiff  further  charged  that  Bate  and  Bobins 
made  up  their  accounts  with  their  customers  with  half-yearly  rests, 
according  to  the  custom  of  bankers,  and  that  he  was  entitled  to  have 
the  account  taken  in  the  same  manner.  He  further  charged  that 
he  had  been  imable  to  prosecute  his  claim  earlier  for  want  of 
pecuniary  means.  The  bill  prayed  for  an  inquiry  as  to  the  secu- 
rities on  which  the  said  sum  of  £7000  was  invested  np  to  the  1st 
of  January,  1861,  and  of  the  dividends  and  interest^  gains  and 
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profits,  produced  thereby,  and  that  it  might  be  declared  that  the     y.-o.  & 
Plamtiff  was  entitled  to  be  paid  the  same,  or,  at  his  option^  £5  per       i867 
Gentnm  on  the  said  last-mentioned  trust  moneys  from  time  to  time       ]^^ 
in  the  hands  of  the  trustees,  or  the  surviyor,  or  of  the  executors,  or      ^^ 

of  any  hanking  firm  of  iiehich  they  were  members,  after  giving       

credit  for  all  moneys  paid  on  account,  and  that  the  Defendants 
(other  than  the  mortgagee)  might  be  decreed  to  pay  the  same  out 
of  the  testator's  assets. 

Mr.  Diekifuanj  Q.C.,  and  Mr.  W,  Morris,  for  the  Plaintiff  stated 
the  case  to  the  Court 

The  Yice-Chancellob  :— Have  you  any  precedent  for  a  bill  of 
this  description. 

Mr.  Dickinson : — ^None  is  necessary.  The  Plaintiff  sues  as  assignee 
of  a  gum  of  money  uncertain  in  amount  at  present,  but  ascertain- 
able on  an  account  taken,  which  is  due  from  the  Defendants  by 
the  roles  of  this  Court.  Suppose  there  had  been  no  mortgage,  it 
is  quite  clear  the  Plaintiff  would  be  in  a  position  to  maintain 
the  soit.  Then  go  one  step  further,  suppose  the  mortgagee  were 
Plaintiff  it  was  equally  clear  that  the  suit  would  be  properly 
constructed,  though,  perhaps,  in  the  result  nothing  might  be  found 
dae.  Then  why  cannot  the  assignee  of  these  moneys  from  the 
mortgagee  TnAiTifAm  the  suit  which  his  assignor  could  maintain  as 
a  matter  of  course. 

It  is  submitted,  therefore,  that  the  Plaintiff  is  entitled  to  the 
decree  asked  by  the  bilL 

Mr.  Bacon,  Q.C.,  Mr.  Speedy  Mr.  Cheene,  Q.C.,  and  Mr.  EaUett,  ^ 

ior  the  representatives  of  the  trustees,  and  Mr.  Bagzhaive  for  the 
mortgagee,  were  not  called  on. 

Sib  John  Stuabt,  V.O.  : — 

I  can  recollect  no  case  like  the  present  The  Plaintiff  does 
not  sue  as  assignee  of  the  trust  estate,  or  of  any  part  of  it.  He*is 
^gnee  of  nothing  but  of  a  right  to  sue  the  trustee  for  the  chance 
of  recovering  from  him  interest  or  profits  of  part  of  the  trust  funds, 
vhich  were,  for  a  certain  period,  in  his  handa    In  my  opinion 
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V.-O.  S.  snch  an  interest  is  not  assignable,  nor  a  suit  in  respect  of  it  mam- 

1867  tamable  in  this  Conrt.    The  eettuis  que  truutf  declining  themsdves 

Hiu,  to  institate  proceedings  for  an  alleged  breach  of  trusty  have^  in 

Boyle,  consideration  of  fiye  shillings,  assigned  the  moneys  recovetable  in 
respect  thereof  to  the  Plaintiff. 

The  bill  mnst  be  dismissed  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  JET.  C.  Barker. 
Solicitors  for  the  Defendants :  Messrs.  Benbatio^  Tucker ,  &  SctU- 
wdl;  Mr.  Iruotn;  Messrs.  Tucker  &  New. 
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WHITE  V.  HILL.  v.-o.  w. 

1867 

inZ?-.eoiulruee{bf»— 2)00^  <<  tinSe^mi^  leaving,**  hdd  epiivalerU  io  Death  **  mthoui         ^^ 

having  had,''  a  Child.  My  10,  12. 

Testator  deviaed  certain  specific  real  estate  to  tnisteea  and  their  heirs  upon 
tmst  for  his  daughter  B,  for  life,  and  after  her  decease,  he  gave  the  same 
unto  and  equally  between  all  and  ev^y  her  children,  if  more  than  one,  as 
tenants  in  common,  their  heirs  and  assigns ;  and  if  but  one  such  child,  to  his- 
or  her  heirs  and  assigns ;  and  in  case  his  daughter  should  depart  this  life 
under  twenty-one,  or  afterwards,  **  without  learing  any  child  or  children," 
testator  gave  the  same  hereditaments  and  premises  to  his  scxi  C7.,  his  heirs 
and  assigns: — 

Eddy  that  the  children  of  R.  took  at  their  births  indefeasible  interests  in 
fee,  in  remainder  expectant  on  the  death  of  their  mother. 

IHIS  was  a  special  casa 
CkaTle$  FUzmauriee  HUl,  by  his  will,  dated  the  19th  of  October, 

1610,  devised  all  his  real  estates  to,  and  to  the  use  of,  trustees  and 

their  heirs,  npon  the  trusts  thereinafter  declared.  He  then  gave 
and  devised  a  specific  portion  of  the  same  estates  unto  his  daughter 
fioM  Hm,  and  her  assigns,  for  her  life ;  and  after  her  decease  he 
gave  and  devised  the  same,  and  every  part  thereof,  unto  and 
equally  between  all  and  every  the  children  of  the  body  of  his  said 
Slighter  Baea,  if  more  than  one,  as  tenants  in  common,  and  to 
their  respective  heirs  and  assigns  for  ever ;  and  if  but  one  such 
child,  then  to  such  only  child,  his  or  her  heirs  and  assigns,  and 
continued : — 

^  And  in  case  my  said  daughter  shall  depart  this  life  under  the 
age  of  twenty-one  years,  or  afterwards,  without  leaving  any  child 
or  children  of  her  body,  then  I  give  the  same  hereditaments  and 
premises  unto  my  son,  Charles  Papham  Hill,  his  heirs  and  assigns 
for  ever." 

The  will  contained  a  specific  devise  of  other  part  of  the  realty 
in  favour  of  the  same  son. 

Testator  died  on  the  18th  of  June,  1811.  Bosa  HiU  and  Chartes 
Popham  HiU  survived  him.  Bom,  who  was  bom  on  the  19th  of 
July,  1805y  married  the  Bev.  James  White,  who  died  on  the  27th 
of  March,  1862,  leaving  two  children  only,  of  the  marriage,  of 
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y^  W.  whom  JavM^  lA^gan  White,  who  attained  twenty-one  on  the  25tli 
1867  of  October,  1861,  was  now  the  only  surriyor.  There  had  been 
^^£^      seven  children  of  the  noarriage. 

^^^  Bo8a  White  and  her.  son  were  desirons  of  dealing  with  this 

—        property ;  and  accordingly  a  special  case  had  been  agreed  to,  in 

which  they  were  Plaintiffs,  and  CharleB  Popham  Hill  and  the  soi- 

viving  trustee  of  the  will  were  Defendants,  to  take  the  opinion  of 

the  Court  as  to  whether  the  Plaintiffs  could  make  a  good  title. 

The  case  prayed  the  opinion  of  the  Court  upon  the  following 
questions : — 

""  1.  What  estates  and  interests  did  the  Plainti£^  Boea  WhUe, 
and  her  children  respectiyely  take  under  the  said  will  of  the  said 
testator,  Charlea  Fitsmaurice  EiB,  in  the  hereditaments  and 
premises  aforesaid,  thereby  devised  ? 

^  2.  Is  the  said  limitation  over  of  the  same  hereditaments  and 
premises  in  the  same  will  contained  in  trust  for  the  Defendant, 
Charles  Popham  EXU,  his  heirs  and  assigns,  'in  case  the  said 
testator's  daughter,  the  Plaintiff,  Beta  White,  should  die  under  the 
age  of  twenty-one  years,  or  afterwards,  without  leaving  any  child 
or  children  of  her  body,'  to  be  construed  literally,  or  to  be  con- 
strued as  meaning  without  having  any  child  or  children  of  her 
bodyT 

Mr.  O.  M.  Giffard,  Q.a,  and  Mr.  Faber,  for  the  Plaintifis:— 

Our  contention  is,  that  the  phrase  *^  without  leaving  any  child 
or  children,"  must  be  read  as  meaning  without  **  having  had"  a 
child,  on  the  principle  expressed  in  Kennedy  v.  Sedgwick  (1) ;  that 
the  gift  over  would  be  contradictory  if  the  word  "leaving"  were 
to  be  read  literally :  Ex  parte  Hooper  (2). 

Mr.  J.  H.  Taylor f  for  the  trustee. 

Mr.  Eenyon,  Q.C.,  and  Mr.  Lewin,  for  Charles  P.  HiU:— 

The  cases  cited  are  exceptions  to  the  general  rule— that  words 
are  to  have  their  natural  and  ordinary  construction,  unless  the 
result  be  contradictory. 

(1)  BE.  A;  J.  540.  (2)  I  Drew.  264. 


V. 
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.  In  Ess  parte  Hooper  (1),  it  appean  from  the  jadgment  that  the     v.-a  W« 
.  Yice-Chanoellor  proceeded  on  two  special  gronnds;  one,  that  the       1867 
gift  over  was  upon  A.'8  death  ''  without  leaving  tasus^'^  and  as  A.      wmn 
left  a  grandchild  at  her  death  there  would  have  been  an  intestacy ; 
the  other,  that  in  two  other  similar  devises  to  other  persons,  the 
testator  had  used  the  word  '^having"  in  the  place  where,  in  this 
particular  gift,  he  used  the  word  ''leaving;"  shewing  that  by 
<<IeaTing  **  he  meant ''  having/' 

In  Whatford  v.  Moore  (2)  Lord  CoUenham  was  of  opinion  that 
modem  cases  in  &vonr  of  vesting  had  been  carried  to  their  full 
extent;  a  view  which  was  supported  by  Sir  G.  J.  Turner  in 
Fearer  v.  Barker  (3). 

InHedffes  y.  Harpur  (4)  a  dying  ''without  issue"  was  held  to 
mean  without  issue  living  at  the  death ;  and  the  same  construction 
vas  put  upon  the  words  "  without  leaving  any  issue  of  her  body  at, 
the  time  of  her  decease,"  in  Young  v.  Twmer  (5),.  where  the 
words,  "at  the  time  of  her  decease,"  were  clearly  surplusage;  all 
the  Judges  having  admitted  that "  leaving  "  means  "  leaving  at  the 
time  of  death*" 

[The  Vice-Chancellob  : — Surely  that  is  a  fiallacy.  The  prima 
facte  meaning  of  "  leaving  "  is  "  leaving  at  the  death."  The  Courts 
hare  said  that  "leaving"  may  mean  "having;"  but  it  would  be 
mnch  more  difficult  to  turn  "  leaving  at  the  time  of  her  decease " 
into  "having,"  than  "leaving"  sinjply.] 

The  principle  of  those  cases  applies  to  the  present,  there  being 
no  inconsistency  here  in  giving  a  literal  meaning  to  the  words. 

Departure  from  the  literal  sense  of  the  word  "leaving"  first 
crept  in  from  the  decisioxis  in  cases  of  portions,  such  as  Woodcock 
T.  Duke  of  Dorset  (6) ;  Emperor  v.  Bolfe  (7),  This  appears  from 
the  observations  of  Sir  John  Leach  in  Maitland  v.  Chalie  (8). 

[The  Yice-ChanceIiLOB  referred  to  Marshall  v.  HiU  (9).] 

(1)  1  Drew.  264.  (5)  1  B.  Af  S.  550. 

(2)  3  My.  8c  Cr.  270.  (6)  8  Bro.  0.  C.  569 ;  8  V.  &  B.  82  (c). 
(8)  9  Hare,  787.  (7)  1  Vea.  Sen.  208. 
(4)  SDeG.icJ.  129.  (8)  6  Madd.  248. 

(9>2M.A;&606. 
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y.-a  W.        That  case  turned  upon  the  opimon  of  Sawkders  in  Pwrefay  y. 
ise?        Boff^rs  (1),  and  not  npon  the  same  points  as  this. 
^^^  MaiOand  v.  Chalie  (2)  depended  npon  the  circiunstance  that  a 

J^'         time  had  been  fixed  for  vesting.     So  in  Oouamajor  y.  Strode  (3), 

there  was  a  gift  of  income  to  persons  for  their  respectiTe  lives,  and, 

on  theur  respective  deaths,  of  the  capital  to  their  children,  to  be 
paid  to  sons  at  twenty-one/  and  to  daughters  at  twenty-one  or 
marriage ;  and  in  case  of  the  death  of  any  of  the  tenants  for  life 
^  without  leaving  any  children  or  child,"  the  share  was  to  go  over 
to  the  survivors.  The  yice-Chanoellor  of  EngUmA  held  that  tliat 
gave^a  vested  interest  to  the  children  upon  their  attaining  twenty- 
one  or  marriage.  This  was  followed  by  Yice-Chancellor  KnigU 
Bruce  in  Be  Thompson's  Trusts  (4).  But  in  these  cases  there 
was  the  circumstance  that  does  not  occur  here  of  a  direction 
to  vest  at  a  particular  period,  in  some  instances  with  a  gift  oyer 
to  survivors.  These  cases  with  special  circumstances  do  not 
apply.  Kennedy  v.  Sedgwick  (5)  is  distinguishable  on  the  like 
grounds. 

The  case  of  Bythesea  v.  Bythesea  (6)  is  very  important,  inas- 
much as  here  the  current  of  decision  took  a  turn.  There  there 
was  a  gift  by  will  of  income  to  A,  for  life,  and  of  the  capital,  after 
his  decease,  **  in  case  he  should  leave  a  child  or  children/'  in  trust 
for  all  and  every  such  children  at  twenty-one,  and  in  casei. 
should  "  leave  no  child,**  over.  A.  had  a  child  who  attained  twenty- 
one,  and  died  in  his  father's  lifetime,  leaving  a  widow  and  diild 
surviving  him.  Nevertheless,  it  was  held  in  this  branch  of  the 
Court,  and  by  the  Court  of  Appeal,  that  the  widow  and  diild  were 
excluded,  and  the  gift  over  took  effect 

In  the  present  case  there  is  a  simple  devise  to  the  children  and 
their  heirs;  and  then  a  direction  that  if  Bosa  should  leave  no 
child,  the  gift  is  to  go  over.  No  period  of  vesting  is  indicated,  so 
that,  according  to  the  Plaintiffs'  view,  if  Bosa  had  had  one  child 
only,  who  had  died  immediately  after  its  birth,  that  child  would 
have  taken  an  absolute  interest^  and  the  gift  over  to  the  son 
would  have  been  defeated. 

(1)  2  Saund.  888.  (4)  5  De  G.  &  Sm.  667.     . 

(2)  6  Madd.  248.  (5)  3  K.  &  J.  540. 

(3)  8  Jut.  14,  (6)  28  L.  J.  (CL)  1004 ;  17  Jar.  645. 
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In  Skeffidi  v.  Kennett  (1),  where  there  was  a  bequest  of  £9000     y.-o.  W. 
to  i.  for  life,  and  afterwards,  if  she  should  ^  leave  "  any  children,  in        issr 
trost  to  divide  it  amongst  *^  such  childreny**  to  be  payable  and      w^n 
rested  at  twenty-one,  with  a  gift  over  if  the  daughter  should       ^* 

^bave"  no  child  who  should  arrive  at  twenty-one;  the  Master        

of  the  Bolls,  and  the  Lords  Justices  on  appeal,  held,  that  a 
daughter  of  A.  who  attained  twenty-one  and  married,  but  died 
in  the  lifetime  of  A.^  took  no  share. 

In  the  present  case  there  is  a  gift  with  a  double  aspect :  1.  If 
Bo9a  should  die  under  twenty-one;  2.  If  she  should  die  after- 
wards without  leaving  a  chUd  or  children.  If  she  had  died  under 
twenty-one,  leaving  a  child,  Charles  P.  HiU  would  have  taken  the 
whole.  The  testator  may  have  wished  to  discourage  his  daughter 
marrying  under  age,  and  may  have  preferred  his  son  to  his 
daughter's  children  if  she  were  to  marry  under  twenty-one. 

Sib  W.  Page  Wood,  V.C.  :— 

I  think  I  must  follow  the  authority  of  Vice-Chancellor  Kinderdey 
in  "Ea  parte  Hooper  (2),  which  is  the  only  case  that  seems  to  be 
precisely  in  point.  In  that  case,  as  here,  there  was  a  gift  to  A. 
for  h'fe,  with  an  absolute  vested  remainder  to  her  children.  In 
this  case,  the  gift  is  followed  by  the  words,  "  In  case  she  shall  die 
nnder  the  age  of  twenty-one,  or  afterwards,  without  leaving  any 
child  or  children  of  her  body  f  and  then  there  is  a  gift  over  to 
Charles  Popham  HiU.  In  Ex  parte  Hooper  the  words  were :  "In 
case  she  should  die  without  leaving  any  issue  of  her  body.**  No 
doubt  the  words  there  were  not  commensurate  with  the  gift;  the 
gift  being  to  children  and  not  to  the  issue.  But  I  do  not  appre- 
hend that  that  made  any  difference  with  regard  to  the  rule  which 
has  induced  the  Court  to  construe  "  leaving"  as  "having." 

The  case  of  Ex  parte  Hooper  is  rather  weaker  than  the  present, 
because  the  principle  which  has  prevailed  in  all  these  cases  is,  that 
where  you  find  an  intention  that  a  child  shall  take  a  vested  interest 
At  a  particular  period,  and  words  introduced  which  would  divest  the 
interest  in  the  event  of  the  parent  dying  without  leaving  the  chUd 
SQTyiYing,  if  the  interest  has  once  vested,  the  Court,  considering 

(1)  27  Beav.  207.  (2)  1  Drew.  264. 
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YA).  W.    that  the  testator  has  intended  to  make  provision  for  the  diild, 
ig67       will|  unless  the  testator  has  too  clearly  expressed  his  opinion  to 

-^^^j^      admit  a  doubt,  struggle  to  Tnaintain  the  vested  gift  rather  than 
9.         igj^Q  it  away  from  the  issue  in  fitvour  of  some  collateral  objects. 

Now  in  Exjparte  Hooper  (1)  that  result  would  have  been  attained 

without  the  necessity  of  construing  ''leaving/'  as  ''haying,'' 
because  the  gift  over  was  in  the  event  of  death  without  leaying 
issue,  and  as  the  tenant  for  life  left  a  grandchild,  the  gift  over 
could  not  take  effect,  and  the  grandchild  would  not  have  been  de- 
prived* So  that  one  main  reason  which  has  induced  the  Court  to 
come  to  the  above  conclusion  did  not  exist  there  in  its  fuU  force. 

In  the  other  case  that  has  been  cited,  of  Kennedy  v.  Sedgmck  (2), 
there  was  found  an  additional  circumstance  which  strengthened 
the  case^  namely,  a  direction  that  it  should  vest  in  the  children  at 
twenty-one ;  and  then  there  was  a  gift  over  in  the  event  of  the 
parent  dying  without  leaving  children.  In  that  case  "leaving" 
was  construed  "having."  The  intent  to  vest  was  plain  and 
manifest — ^the  intent  to  divest  was  not  so  plain  and  manifest 
^  Leaving  "  is  a  word  that  may  be  construed^  in  its  primary  sense, 
as  leaving  on  the  decease  of  the  person  to  whom  the  word  applies; 
but  it  has  been  construed  as  "  having,"  rather  than  that  a  child  shall 
be  deprived  of  a  vested  interest  which  seems  to  have  been  made  as 
a  provision  for  it  It  is  true  that  the  remark  was  made  in  Bythesea 
V.  Bythesea  (3)  (and  a  similar  observation  was  also  made  by  Loid 
Bt.  Leonards  in  Kimberly  v.  Tew  (4))  that,  "The  existence  of 
marriage  settlements,  per  ee,  proves  an  intention  to  provide  for 
children  generally,  but  a  will  is  arbitrary  in  its  nature,  and  such 
may  be,  or  may  not  be,  the  intention.  In  both  cases  the  question 
is  one  of  intention ;  and  in  a  will  so  framed  as  to  shew  an  inten- 
tion to  provide  for  children  the  principle  may  be  properly  applied, 
as  in  TueJcer  v.  Harris  (5),  and  Kimberly  v.  TewJ*  And  this 
remark  is  further  made  in  the  same  judgment : — "  In  all  the  cases 
the  question  has  arisen  between  the  eldest  son  and  the  other 
children,  or  between  the  surviving  children  and  the  representa- 
tives of  deceased  children,  and  in  none  of  the  cases  that  I  ai^a 

.  (1)  1  Drew.  264.  (3)  28  L.  J.  (Ch.)  1004, 1006. 

(2)  3E.&J.640.  (4)  4  D.  &  War.  139,  Ida 

(5)  5  Sim.  638. 
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aware  of  has  there  been  a  liinitatioii  oyer  in  fayour  of  third    .Vw-O.W. 

mm 

pei80D&  IgQY 

Now,  the  circnmstances  of  this  case  fully  justify  me  in  applying      ^^£ 
the  principle,  originally  founded  on  marriage  settlements,  that  the       „*'' 

Conrt  will  fayour  a  plain  intention  to  proyide  for  children,  where       

the  contest  is  between  snnriying  children  and  the  representatiyes 
of  deceased  children.  The  testator  has  here  made  careful  arrange- 
ments for  the  diyision  of  his  property  among  his  children ;  and  the 
contest  at  this  moment  is  between  a  son  of  the  tenant  for  life,  who 
may  be  liying  at  her  death  (she  is  now  liying),  and  her  brother. 
Therefore,  I  haye  eyery  reason  for  applying  the  doctrine  which 
has  hitherto  been  applied  to  cases  of  this  kind. 

I  haye  had  more  than  once  to  consider  whether  there  is  really 

any  substantial  difference  in  the  rule,  in  those  cases  where  the 

testator  has  not  taken  care  to  direct  that  the  childrens'  shares 

shall  be  yested  at  twenty-one,  and  not  before.    It  was  obsenred  in 

Bylhesea  y.  Bythesea  (1)  that,  under  a  will  so  framed,  a  child  just 

bom  might  take  a  share  and  die,  and  it  may  be  supposed  that  a 

testator  would  not  be  desirous  of  giving  anything  to  a  person 

haying  so  brief  an  existence.    But  it  does  not  strike  me  that  that 

obseryation  has  yery  great  force ;  for  this  reason,  that  in  such  a 

case  the  proyision  made  for  the  fiamily  takes  effect.    It  is  true  the 

share  would  go  to  the  child's  fiEtther,  as  heir-at-law,  as  the  law  now 

stands ;  but  still,  that  is  a  proyision  made  for  the  family ;  and  the 

Teal  question  is  this,  does  the  testator,  in  carefully  providing  for 

his  child  A.  with  a  portion  of  his  fortune,  desire  that  portion  to  be 

taken  away  from  the  descendants  of  A  and  go  over  to  another 

branch  of  the  family  ?    In  settlements  the  Court  has  held  that 

that  was  not  the  intention,  but  that  the  intention  was  to  provide 

for  the  families  of  the  several  children.    In  this  case,  if  I  were  to 

hold  that  there  is  a  gift  for  life,  and  then,  on  the  death  of  the 

tenant  for  life  without  leaving  a  child,  a  gift  over,  although  there 

may  be  remoter  issue  living,  I  should  be  erring  against  the  rule. 

It  appears  to  me  there  is  no  substantial  distinction  between  a 

testator  saying  that  property  shall  vest  at  twenty-one,  and  a  testator 

making  a  devise  or  bequest  in  such  terms  as  would  yest  it,  by 

operation  of  law,  in  the  child  as  soon  as  it  is  bom* 

'   (1)  23  L.  J.  (Ch.)  1004  5  17  Jur.  645. 
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V.-O.W.  •  In  Btfthesea  v.  Bythesea  (1)  the  gift  was  so  plain  tiiat  there  was 
1867       no  avoiding  it;  you  could  not  find  a  gift  to  the  child ;  the  gift  was 

Whttb  to  such  as  should  be  living  at  the  death.  Here  there  are  clear 
absolute  vested  interests  given  to  the  children  beyond  dispute, 
until  we  reach  the  subsequent  clause.  In  Young  v.  Turner  (2)  the 
language  throughout  the  will  pointed  very  plainly  to  the  not 
leaving  issue  at  the  time  of  the  death  as  the  essential  condition 
of  the  gift  over.  The  only  question  I  have  to  consider  is,  whether 
the  word  "  leaving  "  can  be  construed  here  as  **  having,"  and  I  find 
that  it  has  been  s6  construed  in  like  cases.  I  can  find  no  snb- 
stantial  difference  between  vesting  at  twenty-one,  and  vesting  at 
the  birth ;  and  then  all  the  cases  say,  if  there  is  a  vested  interest 
it  shall  not  be  divested  by  the  simple  word  ^  leaving**  in  a  case  of 
this  kind,  where  a  parent  is  providing  for  children  by  his  will  It 
cannot  deprive  the  £Eunily  of  one  of  the  children  of  that  provision 
because  the  child  does  not  survive  the  tenant  for  life.  There  iiill, 
therefore,  be  a  declaration  that  the  children  of  the  Plaintiff,  Bosa 
WhUe^  took  at  their  births  indefeasible  interests  in  fee,  in  remainder 
expectant  on  the  decease  of  their  mother. 

Solicitors :  Messrs.  Wbodrooffe  &  PlaskiU,  agents  for  Mr.  SeweU, 
Bonehureh,  Ide  of  Wight. 


Jtm6  28,29. 
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1867 

Wm^Charity—'Mijrtmain — ^9  Qeo.  2,  c  86 — Shares  in  a  Land  Comjxmy, 

m 

Shares  in  the  British  Land  Company,  the  business  of  which  vas  pur- 
chasing and  improving  lands,  and  selling  or  letting  the  same,  and  in  the 
Naiional  Freehold  Land  Society,  established  for  **  raising  by  subecriptioQ  a 
fund  out  of  which  any  member  should  receive  the  amount  of  his  share  for 
the  erection  or  purchase  of  a  dwelling-house,  or  other  real  or  leasehold 
estate,**  held  not  to  be  an  interest  in  land  within  the  statute  9  Gea  2,  c  36. 

Jeremiah  smith,  by  his  will,  dated  the  29th  of  January, 
1864,  after  directing  his  executors  to  sell  by  auction  his  real  and 
personal  estate  and  effects,  and  pay  the  different  legacies  therein 
named,  gave  the  rest  and  residue  of  his  real  and  personal  estate, 

(1)  23  L.  J.  (Ch.)  1004;  17  Jur.  645.  (2)  1  R &  S.  660. 
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after  payment  of  fnneial  and  testamentary  expenses,  to  the  trustees     V.-aw. 
of  the  Bdhnal  Oreen  PhUanthrapio  Pennon  Soetebfy  and  directed        1867 
the  leeeipts  of  the  lespectiye  treasurers  to  be  an  effectual  discbarge    Esrwnnu 
to  his  trustees.  ^^  *- 

The  testator  was  not  seised  of  any  real  estate  at  the  time  of  his       

death,  and  his  personal  estate,  not  specifically  bequeathed,  con- 
sisted of  a  leasehold  estate  at  Bdhnal  Green,  twenty  £5  shares  in 
the  British  Land  Company,  six  £30  completed  shares  and  one 
muxnapleted  share  in  the  National  Freehold  Land  Society,  and 
cash  in  the  house  (£31  168.) 

The  leasehold  estate  had  been  sold  for  £740 ;  the  shares  in  the 
BrUuh  Land  Company  had  produced  £151  12s.  6d.,  and  those  in 
the  Naiional  Freehold  Land  Society  £200  19s.  lid. 

The  questicm  in  the  case,  which  came  before  the  Court  upon 
ffoibfst  consideration,  was,  whether  the  shares  in  the  two  com- 
panies constituted  an  interest  in  land  within  the  meaning  of  the 
Act  9  Geo.  2,  c.  36. 

By  an  abstract  of  the  deed  of  settlement  of  the  British  Land 
Company,  Limited,  dated  the  14ih  of  Uarch,  1856  (which  was  alone 
produced  in  Court),  the  business  of  the  company  was  stated  to  be 
that  ^  of  purchasing  (with  the  license  of  the  Board  of  Trade)  lands 
and  hereditaments  in  Oreat  Britain  and  Irdand,  and  improving 
the  same  by  draining  and  laying  out,  and  making  thereon  roads 
and  other  ways,  and  parks,  gardens,  pleasure  grounds,  play 
grounds,  and  other  places,  for  recreation,  or  promoting  health  and 
conyenience,  and  by  planting  suitable  buildings  thereon,  and  sell- 
ing or  letting  the  same  either  before  or  after  erection  of  buildings, 
or  execution  of  works  thereon,  and  such  other  business  as  is  or 
shall  be  incident  to  that  above-mentioned." 

The  capital  was  to  consist  of  £100,000,  in  10,000  shares  of  £10 
each.  Subject  to  the  deed  of  settlement  and  the  control  of  general 
meetings,  the  directors  were  to  manage  the  afiairs  of  the  company; 
to  apply  to  the  Board  of  Trade  for  license  to  hold  lands ;  to  im- 
prove, build  upon,  sell,  mortgage,  lease,  dedicate  to  public,  or 
otherwise  deal  with  lands  so  acquired ;  and  to  apply  to  Parliament 
for  authority  to  take  or  use  any  public  or  private  lands,  or  do 
other  acts  for  the  company.  Shares  were  to  be  personal  estate, 
and  upon  the  dissolution  of  the  company  the  directors  were  to  wind 
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y.-O.  w.     up  the  company's  afifairSy  get  in  and  sell  the  assets,  and  pay  the 

1867       debtoy  and  divide  any  surplus  among  the  shareholdere,  and  after 

^i^f^^j^    three  years  divide  any  unclaimed  dividends  among  the  other  sbare- 

^*-         holders.    It  was  also  provided,  that  on  dissolution  the  director 

and  shareholders  might  purchase  the  assets. 

The  National  Freehold  Land  Company  was  established  pursuant 
to  6  &  7  Will.  4,  c  32,  and  its  objects,  according  to  its  rales,  were 
to  raise  by  the  subscriptions  of  the  members,  and  in  shares  of  £30 
each,  a  fund  out  of  which  every  member  should  receive  the 
amount  or  value  of  his  share  for  the  erection  or  purchase  of  a 
dwelling  house  or  dwelling  houses,  or  other  real  or  leasehold 
estate. 

Whenever  the  money  in  hand  should,  in  the  opinion  of  the 
executive  committee,  be  sufficient  for  the  purpose,  it  was  to  he 
employed  in  advancing  the  shares  of  those  members  whose  sub- 
scriptions were  not  in  arrear,  and  all  money  not  so  employed  was 
to  be  laid  out  in  such  investments,  or  advanced  upon  such  legal  or 
equitable  securities  as  the  law  permits,  in  the  names  of  the 
trustees,  but  under  the  direction  of  the  executive  committee. 

Members  receiving  advances  were  to  give  security  by  mort- 
gage to  the  satisfaction  of  the  executive  committee. 

Mr.  WiUeock,  Q.C.,  for  Plaintiffe,  the  executors  of  Mr.  SmOKt 
wilL 

Mr.  Amphlett,  Q.C.,  and  Mr.  BagsJuiwe,  for  the  trustees  of  tiie 
Bethnai  Green  Societtf,  contended  that  the  shares  in  these  two 
companies  were  pure  personalty,  and  well  given  to  the  charity 
The  mere  holding  of  land  by  a  company  for  the  purposes  of  their 
undertaking,  whether  as  an  investment  of  capital,  or  as  a  means 
for  erecting  their  warehouses,  does  not  make  the  shares  in  that 
company  an  interest  in  land,  especially  where,  as  here,  no  indi- 
vidual member  can  claim  to  have  any  aliquot  proportion  of  the 
land  itself,  and  his  interest  is  limited  to  his  share  of  the  profits 
when  realized:  Hayier  v.  Tucker  (1);  Myers  v.  Ferigd  (2); 
Edwards  v.  HaU  (3). 

(1)  4  E.  a?  J.  243.  (2)  2  D.  M.  ft  G.  699. 

(3)  11  Hare,!;  6D.M.d?a.7i. 
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[The  Yige-Chancellob  referred  to  Waison  v.  SpnxOey  (1).]  v.-o.  w. 

Mr.  Gr.  M.  Oiffard,  Q.C.,  and  Mr.  J.  F.  YiUien^  for  the  testator's 


1867 


next  of  kin,  contended  that  the  sole  object  of  these  two  companies  E^'t^i^tlb 
being  the  acquisition  of  and  dealing  with  land  for  the  purpose  of  Davxb. 
making  profits,  a  bequest  of  the  shares  to  charity  was  void  under 
the  Siaiuie  of  Mortmain:  Morris  v.  Olynn  (2).  In  the  case  of  a 
mine  (Hayter  v.  Tucker  (3))  the  use  of  the  land  is  merely  tran- 
sitory, and  only  auxiliary  to  the  trading  purpose ;  but  these  com- 
panies are  in  no  sense  trading  companies,  their  object  being  to 
enable  members  to  acquire  from  the  company  land  which  has 
been  purchased  with  their  subscriptions,  and  they  are  directly 
instanced  by  Lord  BomtUy  (4): — **I{  it  were  a  company  esta- 
blished for  the  purpose  of  acquiring  land  and  dividing  it,  or 
letting  it  out,  would  not  that  be  an  interest  in  land  ?*  Unless, 
therefore,  the  Court  is  prepared  to  overrule  that  authority,  the 
bequest  of  these  shares  must  be  held  to  be  within  the  Statute 
of  Mortmain, 

Sib  W.  Page  Wood,  V.C.  :— 

I  am  of  opinion  that  these  shares  are  not  an  interest  in  land 

within  the  statute  9  Greo.  2,  c.  36.    Since  the  decision  in  Myers  v. 

PeriffoJ,  the  test  is  not  whether  the  holder  of  the  shares  can  in 

some  sense  be  said  to  be  interested  in  land,  but  whether  the  share 

is  such  a  share  as,  under  any  ordinary  state  of  circumstances,  can 

result  to  him  in  the  shape  of  land.    In  other  words,  is  the  right  of 

the  shareholder  merely  a  right  to  call  for  his  share  of  the  profits, 

and  not  for  a  specific  part  of  the  land  itself?    With  very  great 

deference  to  the  Master  of  the  Bolls,  I  cannot  in  this  case  follow 

his  decision  in  Motris  v.  Glynn,  where  shares  in  the  Bhymney 

Iron  Company f  which  manufactured  iron  obtained  from  its  own 

estates,  were  held  to  be  an  interest  in  land  within  the  statute,  the 

nature  of  the  business,  rather  than  the  nature  of  the  shares,  being 

made  the  test.    The  case  is  analogous  to  that  which  has  arisen 

where  the  gift  is  of  property  which  has  been  derived  under  the 

will  of  a  first  testator,  who  has  directed  a  conversion.     If  the 

(1)  10  Ex.  222.  (3)  4  K.  &  J,  243. 

(2)  27  Beav.  218.  (4)  27  Beav.  226. 
Vou  IV.                                           -^  2 
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y.-C.  W.     second  testator  is  the  sole  owner,  and  has  the  option  of  taUng  it  in 
1S67        ^peetCy  then  it  will  be  r^arded  as  uncony^1;ed.    If,  however,  from 
ENTWffiTLB    *^®  second  person  being  only  one  of  seyeral  persons  interested,  the 
V-         property  can  only  come  to  him  in  its  conyerted  form,  it  must  be 
— '      regarded  as  conyerted  and  in  the  fonn  of  money.    In  EiwardA  v. 
HoM  (1),  Lord  Cranworth  considered  the  question  as  settled  by 
Myers  y.  Perigal  (2),  and  held  that  Oo^ord  Canal  shares,  and 
shares  in  other  companies  where  the  profits  were  earned  by  the 
use  of  land,  were  not  within  the  statute.    As  was  observed  by  Lord 
St.  Leonards  in  Myers  v.  Perigal  (3) :  "  CJould  any  of  the  partners 
enter  upon  the  lands,  or  daim  any  portion  of  the  real  estate  for 
his  private  purposes  ?    Or  if  there  was  a  house  upon  the  land, 
could  any  two  or  more  of  the  members  enter  upon  the  occupation 
of  such  house ?    I  apprehend  they  clearly  could  not;  they  would 
have  no  right  to  step  upon  the  land ;  their  whole  interest  in  the 
property  of  the  company  is  with  reference  to  the  shares  bought,  which 
represent  their  proportions  of  the  profits.  ...  In  short,  a  member 
has  no  higher  interest  in  the  real  estate  of  the  company,  than  that 
of  an  ordinary  partner  seeking  his  share  of  the  profits  out  qI  what- 
ever property  those  profits  might  be  found  to  have  resulted.'^ 

So  in  the  present  case,  although  the  British  Land  Company  ^& 
a  land  company,  established  for  the  purpose  of  purchasing  and 
improving  land,  and  selling  or  letting  the  same,  the  directors,  by 
clause  39,  have  the  whole  management  of  the  afiairs  of  the  com- 
pany entrusted  to  them.    The  dividends  come  to  the  shareholders 
in  the  shape  of  money  only,  and  the  shareholders  have  no  right  to 
claim  any  portion  of  the  land  which  is  held  by  the  company  for 
the  purposes  of  its  business.    Even    supposing   the   shares  all 
became  concentrated  in  one  single  shareholder,  and  he  died,  they 
would  have  to  be  divided  in  administering  his  estate  as  shares  or 
money,  and  not  as  land.    The  provision  that  on  dissolution  the 
directors  and  shareholders  may  purchase  the  assets  does  not  affect 
the  question.    The  insertion  of  this  clause  may  have  arisen  from 
some  notion  that  they  were  prevented  from  bidding  at  a  sale  of 
the  assets  of  the  company. 
The  second  society,  the  Natumal  Land  Company,  which  does 

(1)  6D.M.&G.74.  (2)  2D.M.  &a.  599. 

(3)  2  D.  M.  &  G.  620. 
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2K)t  seem  to  be  a  ooiporation, — ^though  that  is  now  tmimportanty  as     y.-0.  w. 
the  dedflion  in  Myen  t.  Perigal  applies  to  shares  in  companies^        18G7 
vhether  inooipoiated  or  not, — is  established  iox  raising  a  fond  ont   ehtwibtli 
of  which  eyery  member  should  receive  the  amount  or  value  of  his      ^^^ 

share  ^for  the  erection  or  purchase  of  a  dwelling  house  or  other 'real        

Gt  leasehold  estate."    This  looks  at  first  sight  oertainlj  rather  like 
aa  interest  in  land,  but  then,  on  the  other  hand,  there  is  not  a 
single  provision  in  the  rules  that  the  money  shall  be  laid  out  in 
kttd,  or  that  any  member  can  call  for  any  aliquot  portion  of  the 
land.   There  is  nothing  that  gives  the  shareholders  a  direct  inte- 
rest in  any  specific  land.    They  form  themselves  into  a  sort  of 
tontine,  by  which  they  are  enabled  to  get  money  on  easy  con- 
ditionsy  and  draw  it  out  for  the  purpose  of  investing  it  in  land. 
As  well  might  it  be  said  that  every  person  putting  money  into  a 
hank  with  a  view  to  afterwards  investing  such  money  in  land,  was 
th^efoie  possessed  of  an  interest  in  land.    If  an  option  had  been 
giren  to  every  sliareholder  of  taking  a  plot  of  land,  something 
iQ^ht  have  been  said.    But  no  such  provision  is  to  be  found  in 
the  rules. 

The  gift  of  the  leasehold  has,  of  course,  fidled,  but  it  must  be 
declared  that  the  shares  in  these  companies  are  not  an  interest  in 
land  within  the  statute. 

Solicitois:  Mr.  J.  Terry;  Mr.  F.  T.  Donne. 
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v.^.w.  '  MATHEWS  v.  MATHEW& 

1867 

Wair^Deviad-^oMtrwdioa  <f  ihe  Word  «  FreehotdT 

Testator  devised  to  A.  and  B^  and  their  heirs,  all  his  ^&eelio\d\md, 
messuages  or  tenements^  and  hereditaments,  respectively  situate  and  being  id, 
or  forming  the  whole  or  part  of  '*  a  set  of  buildings  which  he  named,  til  in  & 
particular  parish.  Of  one  part  of  the  property  thus  described  the  testator  at 
his  death  was  seised  in  fee,  subject  to  a  lease ;  of  a  second  part  he  TvaA  pos- 
sessed for  a  term  of  years ;  and  of  (Z.)  a  third  pert  (now  in  question)  he 
was  possessed  for  a  term  of  years,  and  he  was  also  seised  of  the  reveisioa 
of  the  same  in  fee  from  the  expiration  of  three  years  after  the  end  of  the 
term: — 

Bddf  that  both  the  leasehold  and  the  freehold  interest  of  the  testatoi'm 
the  portion  (X),  passed  under  the  above  bequest 

GeOBGE  POBTEB,  who  died  on  the  7th  of  September,  1856, 
by  his  will,  dated  the  13th  of  August,  1856,  haying  made  sereral 
other  gifts  and  bequests,  proceeded  as  follows  :^^— 

**  I  devise  to  my  said  sons,  Alfred  Porter  and  Sydney  TorUt^ 
their  heirs  and  assigns  for  ever,  as  tenants  in  common,  and  not  as 
joint  tenants,  all  my  freehold  land,  messuages  or  tenements,  and 
hereditaments,  respectively  situate  and  being  in,  or  forming  tli^ 
whole  or  part  of,  Ou/mberlarid  Buildings^  Cumberland  Street,  Harl- 
lorough  Head  Court,  Qreen  Walk,  and  John  Street,  all  in  the  parish 
of  Chrietchurch,  in  the  county  of  Surrey,  or  situate  and  being  \^, 
or  forming  the  whole  or  part  of,  any  other  buildings,  street,  court, 
walk,  or  place  in  that  parish:  And  also  all  my    freehold  land, 
messuages,  or  tenements  and  hereditaments,  situate  and  being 
in  Bridge  Street,  in  the  parish  of   St.  Mary   Magdalen,  Ber- 
inondsey :  And  also  all  my  piece  of  freehold  land  situate  in  the 
said  parish  of  Saint  Mary  Magdalen,  Bermondsey,  and  in  my  own 
occupation,  and  lying  intermixed  with  my  lectsehold  houses  and 
business  premises  in  Fort  Place,  Bermondeey^  aforesaid,  and  which 
leasehold  houses  and  business  premises  I  have  hereinafter  given  to 
the  said  Alfred  Porter  and  Sydney  Porter :  And  all  rights,  mem- 
bers, fixtures,  roads,  ways,  and  appurtenances  to  all  the  said  land, 
messuages,  or  tenements  and  hereditaments,  induded  in  this  de- 
vise belonging  or  in  any  way  appertaining.* 
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Testator  then  made  a  beqnest  of  all  thoee  his  ^  leaaehold  busi- 
ness offices  and  premises^  sitaate  in  Fori  Street,  Bermondeey^ 
aforesaid,  and  in  Kewnington  Boad,^'  in  which  he  then  carried  on 
his  bosmess  of  an  architect  and  soryeyor ;  and  also  of  all  those  his 
^two  leasehold  honses  adjoining  or  near  to  the  said  business  pre* 
mises  in  Fort  Place  aforesaid  f  and  the  rights,  members,  and  ap- 
pnrtenances  to  all  the  aforesaid  leasehold  premises  belonging. 

He  subsequently  made  a  deyise  and  bequest  of  ^  all  my  real 
and  personal  estate  of  whatsoever  nature  and  kind  the  same  may 
be,  except  what  I  have  hereinbefore  specifically  devised  and  be- 
queathed by  this  my  will,  and  except  estates  in  use  in  trust  or 
by  way  of  mortgage,**  upon  certain  trusts,  the  administration  of 
which  was  the  object  of  the  present  suit 

Certain  house  property  in  Oumberland  Street,  called  Cumberland 

BuMngSy  other  house  property  in  Qreen  Walk,  and  other  house 

property  in  MarJbarough  Head  Court,  all  in  the  parish  of  Christ' 

chrch,  Surrey,  and  adjoining  each  other  so  as  to  form  one  block 

of  boildings,  were,  at  the  death  of  the  testator,  thus  situated  as  to 

estate: — 

A^  B^  and  0.,  parts  thereof,  had  been  leased,  in  1803,  by  Eenry 

£ttim  to  Daniel  Paylan  for  a  term  expiring  at  Christmas,  1883,  at 

a  groimd  rent  of  £40  4s.  a  year.    D.,  another  part,  had  been 

acjnired  by  Pcuflan  in  some  way  unknown.    £.,  other  part,  was 

property  in  which  it  was  presumed  Paylan  had  an  interest  under 

the  lease  of  1803. 

In  1808,  parts  B.,  C,  D.,  and  E.,  were  underleased  by  Paylaih 
to  Samuel  Porter  for  a  term  expiring  on  the  23rd  of  September, 
1880,  at  a  yearly  rent  of  £105  {Paylan  retaining  A.). 

In  1825,  parts  C,  D.,  and  E.,  were  underleased  by  Samuel 
Porler  to  Philip  MarUy  for  a  term  expiring  at  Michaelmas,  1880, 
at  alike  yearly  rent  of  £105  {S.  Porter  retaining  £.)• 

In  1831, 8.  Partei'B  leasehold  interest  in  B.,  C,  D^  and  E,  passed 
to  the  testator,  subject  as  to  C7.,  D.,  and  £.,  to  the  underlease  to 
^ley. 

In  1843,  the  testator  purchased  the  freehold  of  A.,  B^  C,  and  E., 
subject  to  the  lease  to  Paylan. 

Testator  was  also  seised  of  a  freehold  house  in  Joh/fk  Street,  which 
was  subject  to  no  lease* . 


1867 
Haxkiws 

Maxbiw& 


Hathkws. 
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y.-0.  w.     •    It  thus  appeared  that  as  to  part  (B.,  0.»  and  K)  of  the  pioperty 
1867        included  in  the  above  devise  to  AJffred  Porter  and  Syiney  Porter, 

2fA^^  the  testator  was  possessed  of  a  term  of  years  in  it,  and/was  also 
entitled  to  the  reversion  of  the  same  property  in  foe  at  the  expiza- 
tion  of  aboat  three  years  after  the  end  of  the  term.  Of  ^.  be  ms 
seised  in  fee  subject  to  Paylan*$  lease,  and  in  D.  he  had  only  a 
leasehold  interest 

The  question  was  raised  upon  the  Chief  Clerk's  certificate, 
whether  the  testator's  freehold  and  leasehold  interest  in  portions 
B.y  C.9  and  H.  of  the  property  both  passed  under  the  above  specific 
devise/ or  whether  the  reversion  in  fee  alone  passed,  and  the  term 
fell  into  the  residuary  bequest  and  devise. 

Mr.  TV.  M.  Jameff,  Q.C.,  and  Mr.  Chorge  MUler,  for  the  specific 

devisees: — 

It  cannot  be  disputed  that  if  this  property  had  been  untoached 
by  the  will,  the  reversion  would  have  gone  to  the  heir  and  the 
term  to  the  executor.  But  here  the  word  **  freehold  "  is  a  mere 
denomination  by  which  the  testator  meant  to  designate  the  actual 
thing  he  wished  to  give.  Saving  pointed  out  that  thing,  his  inten- 
ti<Hi  was  to  give  the  whole  of  it. 

The  words  must  be  read  as  meaning  either  **  all  my  freehold 
estate  in  the  land,  messuages,"  &c.,  or  **  all  the  land^  messuages, 
&c.,  of  which  I  am  freeholder."  The  second  must  be  the  true 
meaning ;  it  could  not  have  been  the  intention  to  give  the  property 
in  the  most  disadvantageous  way  possible.  The  Master  of  th^ 
Bolls  in  MUes  v.  Miles  (1)  observes,  '^  It  is  scarcely  possiUe  tliat 
he  (the  testator)  can  have  inteuded  that  the  freehold  interest 
should  go  one  way  and  the  leasehold  interest  another  way." 

Mr.  WUleoeb,  Q.C.,  and  Mr.  Eheritt,  for  the  residuaiy  de- 
visees:^— 

The  question  in  MUes  v.  MSles  was  wholly  different.  There  the 
testator,  after  the  date  of  the  will,  bought  the  reversion,  and  so 
merged  the  term.  Here  the  term  was  alive,  and  th^  testator  vtmi 
have  had  the  £ekct  present  to  his  mistd* 

(1)  Law  Rep.  1  Bq.  462,  i6&      /  _  c     : 


V. 

Mathews. 
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The  woUb,  *'  all  my  freehold  land,  meflsnages,'*  ftc,  do  hot     y.4L  w. 
describe  all  the  testator's  interest  in  these  houses.    They  do  not»       1867 
of  course,  carry  the  house  that  was  leasehold ;  why,  then,  should     maibewi 
they  carry  the  portion  of  this  house  which  was  leasehold? 

The  words  **  rights,  members,  add  appurtenances,''  do  not  help 
the  devisee.  That  point  was  pressed  and  overruled  in  EdU  v. 
Fisiher  (1),  where  a  deyise  of  ^  all  that  freehold  £arm,  called,"  &c., 
was  held  not  to  pass  a  small  portion  of  the  farm  that  was  lease- 
hold. Other  authorities  on  the  same  point  are  ArkeU  v.  Heteher  (2), 
and  Stone  v.  Oreeninff  (3). 

Mr.  E.  B.  Adam$,  for  the  trustees. 

Sib  W.  Page  Wood,  V.O.  :— 

This  case  is  certainly  a  doubtful  one ;  but  I  think  there  is 
enough  to  justify  me  in  saying  that  the  whole  interest  in  this 
property  passes  by  this  deyise. 

From  the  whole  will  it  is  apparent  that  in  this  passage  the 
testator  is  not  describing  the  amount  of  his  estate  and  interest  in 
the  particular  part  of  his  property  referred  to.    It  appears .  that 
there  is  part  of  the  property,  the  subject  of  this  devise,  of  which 
be  is  owner  in  fee,  in  other  part  he  has  only  a  leasehold  interest. 
Bnt  in  this  particular  portion  of  the  property  it  happens  that  he 
is  the  freeholder,  and  so  £gu*  the  property,  no  doubt,  is  correctly 
described ;  bat  he  has  also  a  leasehold  interest  in  it  of  consider- 
able magnitude ;  and  the  question  is,  whether  the  description  of 
the  gift  of  the  freehold  house  is  such  as  to  z*ender  it  a  gift  of  only 
the  freehold  interest  in  this  particular  part  of  the  property,  or 
whether  it  is  suflSdent  to  pass  the  leasehold  interest  as  well  as  the 
freehold. 

In  the  class  of  cases  to  which  I  was  referred,  it  so  happened 
that  the  testator  had  acquired  a  small  bit  of  leasehold  along  with 
the  freehold  which  he  gave  by  his  will,  and  it  was  held  that  the 
word  "^  freehold  "  did  not  pass  the  leasehold  portions  of  his  estate. 
But  that  class  of  cases  has  no  application  to  the  present.  In 
Another  ease  ciMSes  y.  Mile»(4i)f  the  testator,  after  the  date  of  the 

(1)  1  Con.  47.  •  (8)  13  Sim.  890. 

(2)10  Sim.  299.  (4)  Law  Bep.  1  Eq^  462. 
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Y..C.W.     will,  merged  the  term  which  he  had  given,  by  ptuchasmg  tlie 

1867       reversion.    That  is  not  the  present  case. 
I£^^^^        I  agree  so  fax  with  Mr.  EverUt  that  the  subsequent  words  iib 
«,  ^         the  devise  will  not  help  the  devisee.    I  do  not  in  the  least  relv 
—        upon  the  word  "  appurtenances.*' 

My  view  of  the  case  is  this.  Where  a  man  is  the  owner  of  two 
separate  fiBtrms,  one  of  which  is  freehold,  the  other  leasehold,  if  he 
makes  a  devise  of  the  freehold  &rm,  the  office  of  the  word  ^  free- 
hold," is  to  distinguish  the  property  which  is  freehold  from  that 
which  is  only  leasehold.  But  the  case  before  me  is  this.  The^ 
property  referred  to  by  the  testator  is  a  property  which  is  rightly 
described  as  '^ freehold;"  and  the  terms  of  his  subsequent  gifts 
shew  that  his  mind  is  alive  to  the  distinction  between  the  two  kinds 
of  property.  He  then  makes  the  devise  in  these  terms: — [Hk 
Honour  read  the  words.]  He  afterwards  speaks  of  his  ^leasehold 
business  offices.'' 

It  appears  to  me  that  the  testator  is  here  describing  two  sets  of 
properties.  He  distinguishes  those  which  he  holds  in  fee  from 
those  which  he  holds  upon  lease,  and  he  devises  them  m  different 
ways.  He  does  not  advert  to  the  fact  that  in  some  of  the  propeity 
ha  has  both  the  freehold  and  a  leasehold  interest,  and  that  has 
given  rise  to  the  difficulty.  But  it  appears  to  me,  on  the  whole^ 
that  by  the  expression  **  my  freehold  house "  it  is  not  intended 
to  describe  the  testator's  interest  in  the  housa  He  means  to 
describe  the  property,  not  the  interest  which  he  has  in  the  pro- 
perty. 

Before  the  WiUs  Act,  if  a  man  gave  his  freehold  house  at  i.  tcv 
X,  without  adding  words  of  inheritance,  X  would  take  only  a  life 
interest.  If  he  gave  his  freehold  estate  at  A^  that  would  be  a 
different  thing.  The  distinction  is  very  nice,  no  doubt ;  but  he 
would  then  be  supposed  to  be  giving  the  whole  of  his  interest 

Now  here  the  word  ''freehold  "  does  perform  its  function  in  two 
ways.  In  this  very  block  of  houses  the  testator  had  some  portion 
that  was  leasehold;  that  of  course  will  not  pass,  and  so  fiir.  the 
word  **  freehold  "  has  discharged  its  function.  But  everything  in 
which  he  had  the  fee  will  pass ;  and  inasmuch  as  he  had  the  fee 
in  this  particular  portion,  although  he  happened  also  to  have 
another  sort  of  interest  in  it,  I  apprehend  he  has  sufficiently 
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denoted  the  thing  which  he  intended  to  pass  hj  the  description  of    YA).  W« 
it  88  that  in  which  he  has  the  freehold.  ^  1867 


>rdingly.  Mathkws 

Mathxwb. 


SdidtoiB:  Messrs.  Dyne  S  Harvey;  Messn 
Heflfiis.  DnmmoniSy  BdbtiMon,  &  TUl,  Croydon. 


DE  GENDEE  v.  KENT.  V.-0.  w. 

_^  1867 

niB— JWure Dividends — Income  or  Corpus — JMntum  in  prasenti^  sdvendum  in        *^^ 

future.  JwieV. 

In  June,  1865,  a  dividend  of  7  per  cent,  per  annum  upon  certain  shares 
held  1>y  the  testatrix  was  declared  payable  on  the  15th  of  July,  1865,  and  the 
15th  of  January,  1866.    Testatrix  died  on  the  Slst  of  December,  1865  &— 

Eeldg  that  the  January  dividend  formed  part  of  the  corpus  oi  her  residuary 
estate,  and  did  not  pass  under  a  bequest  of  the  annual  income  of  such  residuary 
personal  estate. 

Miss  FUSSELL  at  the  date  of  her  will,  and  at  her  death,  pos- 
sened  1034  £25  shares  in  the  South  Australian  Company,  and  410 
£25  shares  in  the  South  Australian  Banking  Company.  On  the 
23th  of  June,  1865,  the  directors  of  the  South  Australian  Company 
issued  their  annual  report  (containing  the  annual  accounts  of  the 
company,  made  up  in  South  Australia  to  the  31st  of  December, 
1864,  and  in  London  to  the  30th  of  April,  1865),  in  which  the  follow- 
ing statement  appeared : — ^  The  directors  have  the  pleasure  to  re- 
commend that  a  dividend  of  7  per  cent,  per  annum,  free  of  income- 
tax,  be  declared  payable  on  the  15th  of  July  and  the  15th  of 
January  next  ^  {i,e.  July,  1865,  January,  1866).  This  report  was 
duly  adopted,  and  the  diyidends  declared  pursuant  thereto. 

In  their  annual  report,  issued  on  the  7th  of  June,  1865,  and 
duly  adopted,  the  directors  of  the  South  Australian  Banking 
Company,  from  the  balance  of  the  profit  and  loss  account^  also 
lecommended  a  dividend  of  10  per  cent,  payable  on  the  15th  of 
July,  1865^  and  the  15th  of  January,  1866. 

The  dividends  in  both  cases  were  declared  out  of  profits  earned 
by  the  companies  respectively  previous  to  the  dedari^tion  tl|ereo£ 
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y^  vr.        ^^^  tkusetlj  by  her  will  (made  in  April,  lS63)y  gave  her  lesi- 

X867        duary  personal  estate  to  trngtees,  upon  trust  to  allow  the  same  to 

l>E  G^BB  ^™^  ^  *^®^  invested,  or  otherwise  to.  convert  the  same,  or  any 

«•         part  thereof,  into  money,  and  to  invest  the  proceeds,  and  directed 

'       her  l^ostees  to  stand  possessed  of  such  residuary  personal  estate 

upon  trust  to  pay  the  annual  income  thereof,  during  the  joint 
lives  of  Mr.  and  Mrs.  De  Oendre,  unto  Mrs.  Be  Oendre  for  her 
separate  use,  without  power  of  anticipation,  with  directions  as  to 
the  disposition  of  the  capital  of  such  residuary  personal  estate,  in 
case  Mr.  or  Mrs.  De  Oendre  should  be  the  one  surviving. 

Miss  FuuseU  died'  on  the  31st  of  December,  1865,  having  re- 
ceived the  July  dividends  on  her  ^ti^  Australian  and  Soidh  Aija- 
tralian  Banking  shares.  A  question  arose  as  to  the  second  half- 
year's  dividends  on  these  shares  declared  in  the  lifetime  of  the 
testatrix,  but  not  made  payable  untU  the  15th  of  January,  1865 
(after  her  death),  whether  such  dividends  formed  part  of  the  income 
or  part  of  the  carpus  of  the  testatrix's  residuary  personal  estate. 
This  question  was  submitted  to  the  Court  by  special  case. 

Mr.  Joshua  WiUiams,  Q.C.  (Mr.  Peeh,  with  him),  for  the  Plaintiff 
Mrs.  Be  Chndre^  contended  that  as  these  dividends  were  not  due 
or  payable  until  after  the  death  of  the  testatrix,  they  most  be 
treated  as  forming  part  of  the  income  of  her  residuary  personal 
estate,  and  that  the  Plaintiff,  as  tenant  for  life  of  such  income,  was 
entitled :  CUve  v.  Clim  (1) ;.  Be  MaxwelTs  Trusts  (2) ;  MouHaren  v. 
Stainton  (3).  [Wriffht  v.  Tuekett  (4)  was  referred  to  as  distin- 
guishable from  this  case.] 

Mr.  Wickens^  for  the  husband,  supported  the  same  view,  but  did 
not  argue  the  case.  • 

Mr.  Osbcme  Morgan^  for  the  trustees  of  the  will : — 

The  question  is,  whether  the  dividend  has  been  completely 
severed  from  the  stock  and  appropriated  to  the  testatrix  during 
her  lifetime.  If  the  relation  of  debtor  and  creditor  has  been  con- 
stituted between  the  testatrix  and  the  company  as  to  the  particular 
dividend  during  her  lifetime,  so  that>  although  the  actual  payment 

(1)  Kay,  600.  (3)  3  D.  P.  &  J.  202. 

(2)1H.&M.610.  (4)  IJ.  &  H.  266* 
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13  postponed,  it  could  have  been  mortgaged  or  assigned  by  her,  it     Y.-0.  w. 
forms  part  of  her  personal  estate,  and  cannot  be  treated  as  part  of       1867 
the  annnal  prqfits  which  accrued  after  her  death :  Lock  y.  Venor   d^  gchdbs 
Iks (1);  Bate9  Y.  M<^ckinley  (2);  Wright  v.  Tuekett  (3),    In  this       ^^ 

case  there  has  been  a  complete  appropriation,  as  the  dividend  was    ,   

not  on]  J  earned,  but  was  also  declared  during  the  lifetime  of  the 
testatrix,  and  it  is  only  the  payment  which,  for  the  convenience  of 
the  company,  has  been  postponed* 

Mr.  Joshua  Williams^  in  reply. 

Sib  W.  Page  Wood,  V.C.  :— 

I  confess  I  cannot  but  adhere  to  the  view  that  I  took  in  Wright 
V.  TMckeU. 

As  soon  as  the  dividend  was  declared,  although  payment^  for 

convenience  of  the  company,  was  postponed  until  the  following 

January,  from  that  moment  the  testatrix  became  entitled  to  it, 

although  she  could  not  have  then  recovered  it,  and  it  would  have 

P&ssed  to  her  legatee  had  she  specifically  bequeathed  it     I 

cannot  distinguish  it  £rom  the  case  of  a  bill  of  exchange  at  six 

months  given  by  the  company,  upon  which,  although  payment, 

for  the  convenience  of  the  company,  is  postponed,  a  present  claim 

would  arise.    This  dividend,  therefore,  which  was  earned  in.  the 

lifetime  of  the  testatrix,  though  declared  payable  at  a  future  time, 

was  a  debt  due  to  her  at  the  time  of  her  death,  and  formed  part  of 

the  eoT]pik8  of  her  estate.    She  has  given  the  tree  to  the  Plaintiff, 

but  as  to  this  particular  fruit  it  seems  to  have  fallen  during  her 

(testatrix's)  lifetime.    The  case  of  Mada/ren  v.  Staintcn  (4),  has  no 

hearing  upon  thicf,  and  in  no  way  affects  the  decision  of  the  Master 

of  the  Bolls  in  Lock  v.  Venciblea,  as  in  Maclarm  v.  Stainton 

the  company  never  knew  of  the  existence  of  the  fimd  oijit  of 

which  the  bqnus  was  declared  until  after  the  testator's  death.    The 

question  must^  therefore,  be  answered  by  declaring  that  these 

dividends,,  formed  part  of  the  corpus  of  the  testatrix's  residuary 

estate. 

•  •  r  f 

Solicitors :  Itf esisrs.  Bdbinson  &  Preston. 

(1)  27  Beav.  698.     .  (3)  IJ.  &  H..26e. 

(2)  3L  Beav,  280.  -     (4)  8  D.  R  &  J.  26ft. 
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v.^.  w.  STANHOPE  v.  COLLINGWOOD. 

1867 


SetUemeni-^Consiruction-^** Eldest  S(m**^Claxm  of  Exdunon-^Period  (f 
July  15, 16.  (uoertaining  Clou. 

Upon  the  marriage  of  A^  who  was  tenant  fc^  life  of  X.  estate^  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  B,^  personal  estate 
was  settled  upon  the  children  of  the  marriage  other  than  and  except  an 
eldest,  second,  or  only  son,  for  the  time  being  entitled  to  X,  estate,  or  the 
principal  part  thereof,  for  an  estate  in  tail  male  in  possession,  or  remainder 
immediately  expectant  on  ul.*s  death. 

After  attaining  twenty-one,  C^  the  eldest  son  of  the  marriage,  and  then 
,  entitled  to  an  estate  tail  in  remainder  immediately  expectant  on  the  death 
of  his  father,  in  X  estate,  joined  with  A,  in  harring  the  entail  and  re-settling 
the  estate  by  deed,  under  the  limitations  of  which  he  obtained  for  himself  a 
rent-charge  id  £500  a  year  during  A.*8  life  and  an  estate  for  life  in  remainder, 
with  remainder  to  his  issue  in  tail  general,  and  remainders  over : — 
.  Edd,  that  the  death  of  X^  at  which  time  C.  was  tenant  for  life  only 
of  X.  estate,  was  the  period  for  ascertaining  wh^er  (7.  was  to  be  excluded 
from  the  personal  estate,  and  that  accordingly  he  was  entitled  to  share  in  it; 
the  circumstance  that  his  change  of  position  had  arisen  from  his  own  act  not 
having  the  effect  of  excluding  him. 

U  PON  the  marrii^e  of  Edward  GdUingwood  and  Arabella  Cdcrafli 
the  followmg  property  was  dealt  with : — 

1.  The  manor  of  North  Disgington,  devised  to  the  use  of  Edward 
GoOingwood  and  his  assigns  for  life,  with  remainder  to  preserve 
contingent  remainders,  with  remainder  to  the  nse  of  the  first  and 
every  other  son  of  Ednoard  CoOingwood  saocessively  in  tail  male, 
with  remainders  over,  subject  to  a  proviso  that  if  any  person  or 
persons,  or  the  heirs  male  of  their  bodies,  to  whom  an  estate  was 
thereinbefore  limited  in  the  property,  should  come  into  possession 
of  certain  estates  comprised  in  the  marriage  settlement  of  Mr.  and 
Mrs.  Stanhope^  then  the  limitations  in  &vour  of  such  person  should 
cease^  «nd  the  North  Dimngion  property  should  go  over  to  the 
person  next  beneficially  entitled  in  remainder. 

2.  £10,627  7a.  6d  8  per  Cent  Consols,  and  £2115  »«.  4J.  4  per 
Cent  Bank  Annuities,  to  which  Miss  Cahrafi  was  entitled. 

3«  A  future  sum  of  £15,000,  resulting  from  insurances  to  be 
effected  by  Edward  CoUingwood  upon  his  life,  payment  of  &e 
premiums  being  secured  by  a  term  of  ninety-nine  years  to  be 
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created  in  the  North  Distington  piopeity  (of  which  EdiJOard  OoUing-     y.-o.  w. 
trooi  was  then  tenant  for  life  in  possession).  ise? 

By  the  marriage  settlement,  which  bore  date  the  6th  of  Septem-    Stakhofb 
ber,  1820,  and  recited  the  will  under  which  the  manor  of  N(yr(h  cjolunowood. 

Dimnffton  was  devised,  the  £10,627  7a.  6d.  and  £2115  9«.  4d.        

(Mia  OakraJfB  fortune)  were  assigned  to  trustees  upon  trust  out 
of  the  dividends  to  pay  the  yearly  sum  of  £100  to  the  wife, 
during  the  joint  lives  of  herself  and  husband,  for  her  separate 
use,  without  anticipation,  and,  subject  thereto,  to  pay  the  residue 
thereof  (or,  if  the  wife  should  pre-decease  him,  the  whole  of  the 
dividends)  to  the  husband  for  his  life,  and  after  his  death,  if  the 
wife  should  survive  him,  to  her  for  her  life ;  and  after  the  death 
of  the  survivor,  **  upon  trust  that  if  there  should  be  any  child 
or  children  of  the  said  marriage  other  than  and  except  an  eldest, 
second,  or  only  son  for  the  time  being  entitled  under  the  said 
will  to  the  said  manor  and  other  hereditaments  at  North  Di$» 
^ngton,  and  other  the  estates  therewith  devised,  or  the  principal 
part  thereof  for  an  estate  in  tail  male  in  possession  or  remainder 
immediately  expectant  on  the  decease  of  the  said  Edward  Col' 
Unffwood,  party  thereto,  and  also  other  than  and  except  an  eldest 
or  only  son  for  the  time  being  entitled  to  the  several  estates  and 
hereditaments  comprised  in  the  marriage  settlement  of  Mr.  and 
Mrs.  Stanhope^  or  the  principal  part  thereof,  for  any  estate  of 
freehold  or  inheritance  in  possession  or  remainder  immediately 
expectant  on  the  decease  of  the  said  Edward  CoUingwoody  the 
trustees  should  transfer  the  several  sums  of  £10,627  7a.  &2.  8  per 
Cent  Consols,  and  £2115  9a.  ^.  4  per  Cent.  Bank  Annuities,  and 
each  of  them,  to,  between,  or  among  such  child  or  children  other 
than  and  besides  such  eldest,  second,  or  ozdy  sou,  entitled  as 
aforesaid,  and  the  issue  of  any  of  the  same  child  or  children  who 
should  depart  this  life  in  the  lifetime  of  the  said  Edward  CoBing- 
VK>od  and  Arabella  Caleraft,  or  the  survivor  of  them,  leaving  issue 
then  living  ;'*  the  same  to  become  vested  in  such  child  or  chil- 
dren and  other  issue  respectively, .  other  than  and  besides  such 
eldest,  second,  or  only  son,  entitled  as  aforesaid,  and  to  be  trans- 
ferred to  them  respectively  at  such  age  or  respective  ages,  in  such 
manner,  if  more  than  one  in  such  shares  and  proportions,  as  the 
husband  and  wife  should,  by  deed,  jointly  direct  or  appoint;  and. 
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y.-a  W.     in  de&nlt  of  Buch  joint  appointment,  or  bo  fsLt  aa  the  same,  if  b- 

1867        complete,  should  not  extend,  then  as  the  sorTivor  of  them  should^ 

Brjman    ^7  ^^  ^^  '^y  appoint ;  and  for  want  of  any  sach  direction  or 

p      ^'         appointment,  or  so  £fiir  as  the  same,  if  incomplete,  should  not  extend, 

to  or  among  such  child  or  children  other  than  and  besides  sach 

eldest,  second,  or  only  son  entitled  as  aforesaid,  in  manner  following, 
that  is  to  say,  if  there  should  be  but  one  such  child  (other  than 
and  besides  as  aforesaid)  the  said  sums  of  £10,627  7s.  6d.  and 
£2115  9s.  4d.  to  vest  in  such  only  child,  being  a  son,  at  twenty-one, 
or  being  a  daughter,  at  that  age  or  marriage,  and  be  transfened 
to  him  or  her  at  the  same  age  or  time,  if  the  same  should  happen 
after  the  death  of  the  surviyor  of  husband  and  wife,  but  if  the 
same  should  happen  in  the  lifetime  of  them,  or  of  the  surviyor, 
then  immediately  after  the  death  of  such  suryiyor.  In  case  of  two 
or  more  children  other  than  and  besides  such  eldest,  second,  or 
only  son,  entitled  as  aforesaid,  then  the  trust  ftmds  were  to  yest  in 
and  be  transferred  to  such  two  or  more  children  iq  equal  shares; 
the  shares  of  sons  to  yest  at  twenty-one,  and  of  daughters  at  that 
age  or  marriage,  the  proyision  as  to  transfer  being  the  same  as 
that  already  expressed  concerning  an  only  child  entitled* 

No  child  taking  any  part  of  the  trust  funds  und^r  any  appoint- 
ment by  husband  and  wife,  or  the  suryiyor,  was  to  be  entitled  to 
any  further  share  of  the  trust  funds  remaining  unappointed  until 
the  other  child  or  children  (other  than  an  eldest,  second,  or  only 
son,  entitled  as  aforesaid),  should  haye  become  entitled  to  a  share 
or  shares  therein  equal  in  yalue  to  the  share  or  shares  to  be 
appointed  as  aforesaid. 

In  case  there  should  be  more  than  one  child  for  whom  portions 
were  intended  to  be  thereby  proyided,  and  any  one  or  more  of  them 
should  die,  or,  being  a  younger  son,  or  sons,  should  become  an 
eldest,  second,  or  only  son,  entitled  as  aforesaid,  before  he,  sh^  or 
they  should  acquire  a  yested  interest  in  the  trust  funds  under  or 
by  yirtue  of  the  powers  or  trusts  thereinbefore  contained,  or  any  of 
them,  then  as  well  the  original  share  intended  to  be  thereby  pro- 
yided for  as  the  share  or  shares  by  yirtue  of  this  clause  suryiying 
or  accruing  to  each  and  eyery  such  child  so  dying,  or  such  son 
becoming  an  eldest,  second,  or  only  son,  entitled  as  aforesaid,  or  so 
much  thereof  as  should  not  haye  been  applied  by  way  of  adyance* 
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ment,  was  to  Test  in,  aocrae,  and  belong  to  the  enrviyor  and     Tw^W. 
surviyon^  and  other  or  others  of  such  children  (other  than  and       1867 
besides  sach  eldest,  second,  or  only  son,  entitled  as  aforesaid),    STAnnon 
in  equal  shares,  if  more  than  one,  at  and  in  the  same  time  and  coujiiawooD 

maimer  as  had  been  proyided  concerning  his,  her,  or  their  original       

share  or  shares  of  and  in  snch  tmst  funds. 

The  trusts  with  r^ard  to  the  proceeds  of  the  policies  of 
insurance,  so  far  as  the  children  were  concerned,  were  identical 
with  those  already  proyided  with  regard  to  the  £10,627  7a.  6d. 
and  £2115  9s.  4d. 

Mrs.  CoUingwood  died  in  June,  1840,  leaying  her  husband  and 
three  children,  Edward,  Arahetta,  and  Cecil  (a  girl),  her  suryiying ; 
Edicard  CoUinffwood,  the  son,  attained  twenty-one  in  1844,  and  in 
1846  he,  with  the  consent  and  concurrence  of  his  &ther,  Edtoard 
CoBinffwood,  as  protector  of  the  settlement,  barred  the  estate  in  tail 
male  in  the  North  Dis»mgton  estate,  then  yested  in  him  under  the 
limitations  contained  in  the  will. 

The  estate  was  thereupon  settled  to  such  uses  as  Edward 
CoBinffwood  and  Edward  CoUingwoad,  the  son,  should  jointly  appoint, 
and,  subject  thereto,  to  the  use  and  intent  that  EdAMfrd  CcJlvng- 
wood,  the  son,  should,  during  the  joint  liyes  of  himself  and  his 
father,  receiye  a  rent-charge  of  £500  a  year  out  of  the  estate,  and, 
subject  thereto,  to  the  use  of  Edward  CcUinffWOod  for  life,  by 
^ay  of  restoration  of  his  former  life  estate  therein;  with  re- 
mainder to  preserye  contingent  remainders,  with  remainder  to 
the  use  of  Edtcard  CoUingwood,  the  son,  for  life,  with  remainder  to 
preserye  contingent  remainders,  with  remainder  to  the  use  of  the 
first  and  other  sons  of  Edward  CoJUngwood,  the  son,  in  tail  general, 
with  remainders  oyer,  the  ultimate  limitation  being  to  the  use 
of  the  right  heirs  of  Edward  CoUingtoood,  the  son. 

In  August,  1855,  a  .term  of  1000  years  was  created  in  the  North 
Dissington  property,  for  the  purpose  of  raising  £6500,  which  had 
been  adyanced  to  Edward  CoHingwood^  the  son,  by  his  father,  an 
ultimate  remainder  in  fee  to  the  right  heirs  of  Edward  CoUingwood 
being  substituted  for  that  limited  by  the  disentailing  deed  to  the 
right  heirs  of  Edward  CoUingwood  the  son. 

No  appointment  was  made  of  the  personal  estate  during  the 
lifetime  of  Mis.  CoUingwood,  under  the  joint  power  of  appointment 


290  .  EQUITT  GASES.  [LB. 

y.-C.  W.     reserved  to  herself  and  her  husband  by  the  settlement ;  but  in 

1867        April,  1856,  a  moiety  of  the  trust  funds  (then  £10,627  Is,  6d.  and 

Btakhofi    £2115  98.  4d.,  and  the  £15,000  assured  by  the  policies  of  assoiance) 

,Coiij»owooD.  ^'^^  appointed  by  Mr.  CkJUngwood  to  his  daughter  Arabella  on  her 

marriage. 

Edward  CoUingwood  died  in  September,  1866. 
Edward  CoUingwoodj  the  son,  thereupon  claimed  to  be  entitled 
equally  with  his  sister  CeeU  in  the  unappointed  moiety  of  the  trust 
funds,  on  the  ground  that  he  was  not  then  entitled  to  the  North 
Biwington  property  for  an  estate  in  tail  male  in  possession  or 
remainder,  and  consequently  was  not  affected  by  the  exduding 
clause. 

Miss  CoUingwood,  on  the  other  hand,  claimed  to  be  absolutely 
entitled  to  the  whole  of  the  unappointed  moiety  of  the  trust 
fimds. 

The  bill  was  filed  by  the  trustees  for  the  purpose  of  determining 
the  rights  of  the  parties. 

Mr.  WiOcock,  Q.a,  and  Mr.  Ndder,  for  the  Plaintiffs. 

Mr.  G.  M.  Oiffard,  Q.C.,  and  Mr.  Martineau,  for  Edward  Colling^ 
wood: — 

The  time  for  ascertaining  the  children  entitled  in  deSEiult  of 
appointment  to  share  in  the  trust  funds,  is  the  period  at  which 
such  funds  become  divisible,  viz.,  on  the  death  of  the  surrivor  of 
the  two  parents :  Sandeman  y.  Mackenzie  (1) ;  ERiaon  y.  Thomas  (2) ; 
and  the  clause  of  exclusion  must  be  construed  by  the  interest  of 
the  eldest  son  in  the  North  Disfdngion  property  at  that  period,  and 
not  on  his  attaining  twenty-one. 

The  clause  of  exclusion  must  be  construed  strictly,  and  unless 
Edward  CoUingtoood,  the  son,  is  in  the  same  identical  position 
with  regard  to  the  North  Dissington  property  as  is  pointed  out 
by  that  clause,  he  cannot  be  excluded  from  an  interest  in  the 
unappointed  trust  funds :  FazaJcerly  v.  Ford  (3) ;  JHamson  v. 
Round  (4).  At  the  death  of  his  father  (the  survivor  of  the  two 
parents)  he  was  not  *'  entitled  under  the  said  will  to  the  manor  of 

(1)  IJ.  ft  H.  613.  (3)  4  Sim.  390. 

(2)  1  D.  J.  ft  S.  18.  (4)  2  D.  M.  ft  G.  19a 


yOL.  IV.]  EQUITY  CASES.  291 

North  DisBinffhn,  or  the  principal  part  thereof,  for  an  estate  in  tail     V.-C.  W. 
male  in  possession  or  remainder  immediately  expectant  on  the  de-        i867 
cease  of"  his  father,  cmd  the  mere  circumstance  that  he  has,  during    gr^II^PE 
his  father's  lifetime,  dealt  with  his  interest  in   remainder  and  ^      ^* 

Ck>LU5GW00D. 

deriyed  some  benefit  from  it,  is  not  sufficient  to  bring  him  within        — 
the  description  of  a  person  to  be  excluded. 

Mr.  Pearson,  Q.C.,  and  Mr.  Caies,  for  CecU  CoUingwood : — 

There  being  no  appointment,  Eiward  CoUingwood  can  only  take 
under  the  gift  in  defaolt  of  appointment,  and  must  bring  himself 
within  the  terms  of  the  gift.  The  share,  if  it  vested  at  all,  must 
hare  vested  at  twenty-one,  and  he  must  then  have  been  excluded 
because  no  share  had  vested  in  him.  These  clauses,  and  the  proviso 
for  the  accruer  of  the  share  of  a  younger  son  dying  or  becoming 
an  eldest  son,  entitled  to  the  estate  before  attaining  twenty-one, 
shew  that  the  period  of  vesting  is  to  determine  who  is  to  take  and 
who  to  be  excluded:  Windham  v.  Qraham  (1).  This  is  made 
more  plain  by  the  introduction  of  the  words  **  in  remainder  "  in  the 
description  of  the  person  to  be  excluded ;  for  inasmuch  as  the  por- 
tions were  only  divisible  after  the  death  of  the  survivor  of  the 
iather  and  mother,  if  the  words  **  for  the  time  being  "  referred  to 
that  period,  the  estate  in  tail  male  immediately  expectant  on  the 
father's  decease  must  have  been  an  estate  in  possession,  and  the 
woids  ''in  remainder"  would  be  superfluous,  but  if  our  contention 
be  the  correct  one,  those  words  were  necessary,  because  at  the  time 
fixed  for  the  vesting  of  the  portions,  the  father  might  be  living  or 
dead 

[ilr.  Oiffard : — ^Those  words  **  in  remainder  "  were  in  Ellison  v. 
Thomas  (2).] 

Yes ;  but  there  they  were  necessary,  as  there  was  another  tenant 
for  life,  TTiomas  Fry,  whose  life  estate  overrode  the  limitations  of 
I  ^he  settlement,  and  who  was,  in  fact,  living  at  the  death  of  B.  E, 
Cremodl,  tbe  father.  EUison  v.  Thomas  was  not  a  question  of  this 
kind.  EdvHxrd  CoUingwood,  the  son,  is  in  possession  of  the  family 
estate,  and  if  not  of  the  precise  estate  intended  for  him,  it  is  by 

(1)  1  Bnss.  331.  (2)  1  D.  J.  &  S.  18. 

YoL.  IV.  2  A  .2 
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Y.O.  w.     his  own  act,  and  he  has  had  an  equivalent  for  what  he  has  not  got 
1867        The  natural  justice  of  the  case  is  with  our  client. 

Stanhope 

COLLTNOWOOD.  ^IB  W-  PAGE  WOOD,  V.C.  I— 

Upon  looking  into  the  .authorities  it  seems  to  me  extremely 

difficult  to  hold  other  than  this,  that  the  time  for  ascertaining 

whether  a  particular  child  is  to  be  excluded,  is  the  time  when  the 

fund  becomes  divisible^    In  Windham  v.  Graham  (1),  which  I 

have  carefully  considered,  the  learned  Judge  who  decided  it  (Loid 

Oifford)  thought  that  the  intention  was  so  strongly  expressed  as 

to  enable  him  to  come  to  the  conclusion  that  the  period  of  vesting 

was  the  time  to  be  considered,  in  ascertaining  who  were  to  be 

excluded  from  the  portion.     The  rule,  undoubtedly,  has  been 

extremely  strong  against  excluding  any  duld,  on  the  one  hand, 

who  did  not  take  the  family  estate,  and,  on  the  other  hand,  against 

admitting  any  one  who  did  take  it ;  and  this  doctrine  has  been 

carried  to  a  very  great  length.    An  interest  has  been  vested  by 

appointment,  and  that  appointment  has  been  held  to  be  an  ap- 

poinment  on  condition  that  the  child  shall  not  have  attained  a 

given  age  (2).    Perhaps  that  is  the  strongest  instance  to  be  given 

of  the  construction  that  the  period  of  division  and  not  that  of 

vesting  is  the  criterion.     So  far  as  to  the  first  pointy  viz.,  the 

period  when  the  children  to  take  are  to  be  ascertained,  the  case. 

apart  from  the  dause  of  accruer,  falls  within  the   anthorities. 

The  settlement  says,  that  the   persons  to   take   in  de&ult  of 

appointment  are  to  be  all  the  children  ^  other  than  or  except  an 

eldest,  second,  or  only  son,  for  the  time  being  entitled  under  the 

said  will  to  the  said  manor  and  other  hereditaments  at  North  Dis- 

singtony  and  other  the  estates  therewith  devised,  or  the  principal 

part  thereof,  for  an  estate  in  tail  male  in  possession  or  remainder 

immediately  expectant  on  the  decease  of  the  said  EdvKLrd  Celling' 

wood,  party  thereto,  and  also  other  than  and  except  an  eldest  or 

only  son  for  the  time  being  entitled  to  the  several  estates  and 

hereditaments"  comprised  in  another  settlement  which  does  not 

appear  to  be  in  question  in  this  suit.    No  doubt  a  difficulty  arises, 

as  was  suggested  to  me  by  Mr.  Caies  in  his  argument,  by  the  use 

(1)  1  Buss.  331.  (2)  Matthem  v.  Paul,  3  Sw.  328,  340. 
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of  the  words ''  in  lemainder  expectant  immediately  on  the  decease."     y.O.  w. 
There  is  a  sense,  however,  in  which  they  might  be  perfectly  intel-        i867 
ligible.   The  &ther  might  give  up  his  life  interest  in  the  estate    si,|^pb 
After  the  death  of  the  mother,  and  the  life  interest  being  given  ^    ^' 
up,  and  the  children  being  all  of  age,  the  provision  might  be  acted        — 
npozL   It  is  sufficient,  I  think,  to  say  that  those  words  would  not 
be  idle  surplusage  if  the  ordinary  construction  were  adhered  to. 
[His  Honour,  after  adverting  to  some  of  the  arguments  urged 
against  the  daim  of  Eiward  CoUingwoodf  based  on  the  clause  of 
aocmer,  and  referring    to  the  case  of  Ellison  v.  Thoma$  (1), 
oQDtmoed : — 1 

One  is  driven  back,  as  it  seems  to  me,  to  rest  upon  that  which  is 
tie  mle  of  the  Court,  and  the  only  conclusion  which  one  can  come 
tonpon  the  rule  is,  that  inasmuch  as  double  portions  are  to  be 
avoided  on  the  one  hand,  and  only  one  person  is  to  be  excluded  on 
the  other,  it  is  the  period  of  division  that  must  be  looked  to  in 
Older  to  ascertain  who  is  entitled  or  excluded. 

The  second   point  is,  to  a  certain  extent^  new,  although  the 
pnndple,  I  think,  must  be  the  same  as  that  which  has  been  decided 
to  be  the  rule  in  the  case  of  shifting  clauses.    It  is,  no  doubt^  the 
iiiteDtion  to  provide  for  all  except  that  child,  who  is  provided  for 
by  being  put  into  possession  of  the  estate.    Suppose  the  necessities 
<)i'the  £ither  have  been  such  that  the  son,  when  he  becomes  of  age, 
<^^arge8  his  estate  in  order  to  pay  his  father's  debts.    Could  it  be 
said  that  he  was  a  child  who  had  forfeited  his  claim  to  the  portion 
hi  consequence  of  his  having  had  a  share  in  the  hereditaments 
now  disposed  of?     They  are  all  gone,  and  you  could  not  predicate 
of  that  child  that  he  was  entitled  at  the  time  of  division  to  the 
'uDily  estate.    I  think,  therefore,  the  only  true  rule  which  one  can 
^opt  is  to  look  at  the  expressions  used,  and  see  what  it  is  that 
<^nstitQte8  the  possession  of  the  eldest  son,  following  the  old  rule, 
which  saysy  that  one  is  to  see  if  he  has  the  fiEtmily  estates.  He  must, 
i  apprehend,  have  the  family  estates,  or  the  principal  parts  thereof, 
^  possession  or  remainder  immediately  expectant  on  the  death  of 
^v^ard  CoHinfffvaod.  In  this  case,  for  certain  reasons,  the  father  and 
(he  son  concur  in  a  rensettlement,  the  son  being  put  into  posses- 
son  of  certain  provisions  during  his  father's  lifetime ;  and  the  father 

(1)  1  D.  J.  &  S.  18. 

2-4  2  2 
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v.-O.  W.      haviDg  the  control  over  the  whole  of  the  fund  to  he  appointei 
1867        The  father  and  the  mother  during  their  joint  lives,  and  the  father 

Stanhope    ^^  ^^  mother  after  the  death  of  either  one  of  them,  can  hj  ap- 
CoLTTOGwooD  P^^*^®^*  make  everything  just  and  equitable,  with  refetenoeto 
- —       the  arrangement  which  he  or  they  may  think  fit  to  make.   That 
being  so,  assuming,  as  I  do  of  course,  that  if  he  was  an  eicbdei 
child  the  father  has  no  power  to  appoint  it  to  him  on  the  assomp- 
tion  that  he  ought  not  to  be  excluded,  yet  if  he  should  not  he 
found  in  the  precise  position  which  the  settlement  points  out  at 
the  period  of  distribution,  then  I  say  no  such  hardship  arises  in 
the  son's  having  the  benefit  of  the  estate,  or  the  other  advaiit&ge& 
derived  from  it  in  his  lifetime, « and  also  in  having  the  portion, 
because  the  parents  have  ample  means  of  setting  all  that  right 
There  is,  I  apprehend,  no  objection  to  the  rule  being  applied  here, 
for  the  reasons  I  have  assigned,  viz.,  that  the  parents  would  have 
complete  power  of  re-arranging  everything  that  was  apparently 
inconsistent  with  the  true  scope  of  the  instrument.    I  must  a^* 
sume  the  father  to  have  known  that,  by  dealing  with  the  estate  ia 
the  way  he  did,  be  placed  his  son  out  of  the  excluded  list,  and 
put  him  in  the  included  list,  and,  having  done  so,  it  left  him  to 
deal  with  the  property  as  he  thought  fit,  and  he  not  having  dealt 
with  it,  the  unappointed  portion  goes  to  his  son,  who  is  no  longer 
an  excluded  child. 

I  must,  therefore,  declare  that  the  unappointed  portion  is  to  be 
divided  in  equal  shares  between  Edtcard  and  Cecil  Oolliiiffwood. 

Solicitors :  Messrs.  Coverdale  db  Co. ;  Messrs.  Bischof,  Coxe,  i 
Bomjpas* 
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ALLHUSEN  v.  WfflTTELL.  V..C.  w. 

1867 


AiminUitraiion — PeraoncU  Ajuets — Life  Tenant  qf  Residue — AdjtuitMini  of  AC' 

count*  between  Tenant  for  Life  and  Bemainderman — Income  if  Legacies   t^une  27,  28. 
untU  poffment — Income  <f  Contingent  Legacies.  "^~ 

Where  a  testator  has  bequeathed  legacies,  and  given  his  residue  to  a  tenant 
for  life,  with  remainder  over ;  executors,  though,  as  between  themselves  and 
the  penons  interested  in  the  residue,  they  are  at  liberty  to  have  recourse  to 
any  funds  they  please  in  order  to  pay  debts  and  legacies,  yet  will  be  treated 
by  the  Court,  in  adjusting  the  accounts  between  tenant  for  life  and  remainder- 
man, as  having  paid  the  debts  and  legacies  not  out  of  capital  only,  nor  out 
d  income  only,  but  with  such  portion  of  the  capital  as,  together  with  the 
income  of  that  portion  for  one  year,  was  sufficient  for  the  purpose. 

Testator  A,,  having  bequeathed  legacies,  which  his  estate  was  amply 
sufficient  to  pay,  gave  the  residue  of  his  estate  to  B,  absolutely.  B,  died 
within  six  months  after  the  death  of  A,,  having  by  his  will  bequeathed 
legacies,  and  given  the  residue  of  his  estate  to  a  tenant  for  life,  with  remainder 
over.  j?.'«  personal  estate,  other  than  that  bequeathed  to  him  by  A^  was 
insignificant  in  amount : — 

Held^  that  whaterer  remained  of  AJs  estate,  after  taking  such  portion  of 
the  capital  as,  together  with  the  income  of  such  portion  for  one  year,  was 
required  to  pay  A,*8  debts  and  legacies,  became  the  property  of  B. ;  and  that 
the  tenant  for  life  was  entitled  from  the  death  of  B»  to  the  income  of  the 
residue  of  B,^8  estate,  after  deducting  such  portion  of  the  capital  as,  together 
witii  the  income  of  such  portion  for  one  year,  was  required  to  pay  B,*8  debts 
and  legacies : 

Sddf  further,  that  he  was  entitled  to  the  income  of  such  portion  of  B,^$ 
residue  as  was  in  a  proper  state  of  investment,  in  specie ;  and  as  to  the  rest, 
of  80  much  consols  as  would  have  been  produced  by  conversion  at  B.^s  death. 
B,  gave  some  legacies  to  legatees,  contingent  on  their  attaining  twenty- 
one: — 

Edd,  that  the  tenant  for  life  was  entitled  to  the  intermediate  income  of 
the  fund  set  apart  to  meet  the  contingent  legacies. 

Joshua  field,  by  Ws  wlll,  dated  the  10th  of  July,  1858, 
l>equeathed  a  number  of  legacies,  ahd  proceeded  as  follows : — 

**  I  direct  that  all  legacies  given  by  this  my  will,  unless  I  have 
otherwise  directed,  shall  be  payable  at  the  end  of  one  year  from 
lay  death,  or  bear  interest  from  the  end  of  such  year  at  the  rate 
of  £4  per  centum  per  annum,  except  the  legacy  to  the  BaycU 
Hospital,  which  I  direct  to  be  paid  as  soon  as  conveniently  can 
^  after  my  decease.    But  in  case  my  executors  shall  think  it 
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Y.-O.  W.  right,  out  of  regard  to  any  liability  attaching  to  them  by  reason 

1867  of  my  proprietorship  of  any  share  in  a  joint  stock  banking  com- 

AuausEN  P^^y>  ^  defer  the  payment  of  the  capital  of  all  or  any  of  such 
^'  legacies  for  a  period  not  exceeding  three  years  from  my  death, 
they  shall  be  at  liberty  to  do  so." 

Subject  to  the  payments  of  his  debts,  funeral  and  testameatary 
expenses,  and  legacies,  the  testator  devised  and  bequeathed  all  the 
residue  of  his  real  and  personal  estate  and  efTects  whatsoever  and 
wheresoever,  not  thereinbefore  otherwise  disposed  of,  to  the  nse 
of  Eugene  Thomas  Owrzon  WhUteU,  his  heirs,  executors  and  admi- 
nistrators* 

By  two  codicils  to  his  will,  the  testator  bequeathed  other 
legacies,  the  total  amount  of  legacies  bequeathed  by  the  will  and 
codicils  being  £183,870.  The  testator  Field  died  on  the  2nd  of 
May,  1868,  and  his  estate  was  sworn  under  £250,000. 

Eugene  Tlumas  Ourzon  Whittdl  died  on  the  4th  of  September 
in  the  same  year,  having  by  will,  dated  the  15th  of  June,  1863, 
bequeathed  a  number  of  legacies,  three  of  them  being  made  con> 
tingent  on  the  legatees  attaining  the  age  of  twenty-one,  and  hayiiig 
devised  and  bequeathed  the  residue  of  his  real  estate,  and  also  of 
his  personal  estate,  after  payment  of  debts,  funeral  and  i^- 
mentary  expenses,  and  the  legacies  thereinbefore  bequeathed,  to 
the  Plaintiffs,  Charles  Henry  Christian  AUhusen  and  Charl& 
WHkin^  their  heirs,  executors,  administrators,  and  assigns,  upon 
trust  to  sell  and  convert,  and  to  invest  the  dear  moneys,  after 
payment  of  all  incidental  expenses,  in  the  names  of  his  trustees 
for  the  time  being,  in  certain  specified  classes  of  investments,  with 
the  following  proviso : — 

*^  Provided  always,  and  I  do  hereby  declare,  that  it  shall  be 
lawful  for  my  said  trustees  or  trustee  to  allow  any  part  or  parts  of 
my  personal  estate,  whether  invested  in  my  own  name  at  my 
decease,  or  transferred  to  my  executors  or  trustees  as  part  or  ob 
account  of  the  personal  estate  and  property  bequeathed  to  me  by 
the  will  of  my  late  great  uncle,  Joshua  Field,  to  remain,  either 
permanently,  or  for  such  period  or  periods  as  my  said  trustees  or 
trustee  shall  think  proper,  in  the  state  or  respective  states  of  ib* 
vestment  in  which  such  part  or  parts  shall  exist  at,  or  be  trao^- 
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feired  after,  my  decease  as  aforesaid,  without  being  responsible  for     V.-O.  w. 
anj  loss  to  arise  thereby."  1867 

He  then  declared  the  trusts  of  the  fiind  to  be,  to  pay  the    allhtbev 
inoome,  including  the  rents  of  his  real  and  leasehold  estates    ^gp^^^u^ 
thereinbefore  deyised  and  bequeathed,  until  sale,  to  his  father,       ^— 
/osAiia  Franeis  WhttteH^  or  his  assigns,  during  his  life ;  and  after 
his  decease,  upon  certain  trusts  for  the  benefit  of  his  (the  tes- 
tator's) sisters,  and  their  husbands  and  children,  in  equal  fourths. 
The  testator  Fidd^s  assets  at  the  time  of  his  death  consisted  of 
some  fifteen  different  items  of  investment,  besides  cash  in  the 
house,  and  at  the  bankera     All  the  above  items  were  carrying 
interest    In  the  interval  between  Fiddle  death  and   WhittdPs^ 
fiMs  executors  sold  parts  of  the  property  to  pay  debts  and  ex- 
penses.   The  rest  was,  at  WhittdTa  death,  standing  in  their  names, 
and  they  had  also  a  sum  of  cash  in  hand,  which  alone  did  not 
carry  interest. 

The  testator  WhittdTs  personal  estate  (other  than  that  derived 
from  Fidd)  was  very  small. 

In  the  interval  between  WhtttelTa  death  and  the  2nd  of  May, 
1864  (one  year  after  Fidd^s  death),  Fidd^s  executors,  in  order  to 
pay  his  legacies,  sold  some  other  parts  of  his  estate  which  up 
to  that  time  had  been  bearing  interest.  They  afterwards  sold 
other  portions  for  the  same  purpose.  The  unsold  part  of  FidSs 
assets  were  at  different  times  transferred  into  the  names  of  WhU^ 
idTs  executors. 

The  executors  of  WhittdFB  will  had  set  apart  £8127  14^.  Sd. 
consols  to  meet  the  contingent  legacies. 

Questions  having  arisen,  the  bill  was  filed,  in  February,  1865,  by 
the  trustees  of  WhUtdTs  will  against  the  tenant  for  life  of  his 
residue,  and  the  persons  interested  in  remainder,  for  adminis- 
tration. 

The  Defendant^  Jodiua  F,  Whittdl,  as  legatee  for  life  of  the 
residue  claimed :  1.  The  whole  (or,  where  apportionable,  a  propor- 
tionate part)  of  the  income  received  by  the  executors  of  Field 
after  WhUtdTs  death,  on  such  of  the  securities  representing  FidSs 
estate  at  WhittdTs  death,  as  were  sold  to  pay  Fidd^s  legacies. 
2.  The  whole,  or  an  apportioned  pai%  of  the  incomq  received  after 
WhittdTs  death  on  the  securities  which,  as  representing  the  residue 
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V.-C.  W.     of  Fidd^s  estate,  had  been  transferred  or  paid  over  to  the  Plain- 
1867       tiffs.    8.  The  whole,  or  an  apportioned  part,  of  the  income  which 
AiLHTSEN    accrued  due  after  WhittdTs  death  on  the  fund  set  apart  to  meet 
Wb^teuu    the  contingent  legacies. 

The  persons  interested  in  remainder  in  the  residue  of  WhiiMs 

estate  contended  that  Joshua  F.  Whittdl  was  not  entitled  to  any 
income  from  the  securities  representing  FieUds  estate  before  they 
were  transferred  to  the  Plaintiffs,  nor  to  any  income  except  the 
income  of  what  remained  after  payment  of  debts  and  legacies. 
They  also  contended  that  the  income  of  the  sum  set  apart  to  meet 
the  contingent  legacies  formed  part  of  the  capital  of  the  residue. 

By  a  decree,  on  the  22nd  of  July,  1865,  besides  the  ordinary 
accounts  and  inquiries  as  to  the  testator  WhiUeWs  estate,  the  fol- 
lowing inquiry  was  directed: — What  the  testator  Fiel3!s  estate 
consisted  of  at  WhUtelVs  death,  and  what  parts  were  then  pro- 
ducing income ;  and  what  income  accrued  therefrom  from  WhiUdTs 
death  before  the  ultimate  residue  of  FidcCs  estate  was  transferred 
to  the  Plaintiffs,  distinguishing  such  part  of  the  income  as  arose 
from  that  part  of  the  estate  which  was  applied  in  payment  of 
legacies,  from  the  rest. 

In  answer  to  this  inquiry,  the  Chief  Clerk  had  found  that  the 
income  accrued  upon  FieUds  estate  from  the  death  of  Whittdl  to 
the  period  of  transfer  to  the  Plaintiffs,  consisted  of  various  sums, 
amounting  to  £8675  6s.  9d.,  and  that  of  this  sum  £6,389  19«.  51 
arose  from  such  portion  as  was  applied  in  payment  of  FiMs 
legacies,  the  balance  of  £2285  Is,  4d,  being  due  to  those  portions 
which  were  transferred  over. 

He  also  found  that  no  part  of  the  testator  WhUtetTs  personal 
estate  was  "invested  in  his  own  name  at  his  decease ;"  that  such 
parts  of  his  personal  estate  as  were  transferred  to  his  executors  as 
p6trt  of  Field's  estate  had  been  "allowed  to  remain  permanently 
invested  "  (except  as  to  part  of  a  sum  of  £40,000  stock  which  had 
been  sold) ;  and  that  if  the  clear  residue  of  Whittdl' s  estate  (other 
than  that  part  which  had  been  allowed  to  remain  in  its  state  of 
investment),  and  interest  on  such  clear  residue  for  twelve  months 
after  the  testator's  death,  had  been  invested  in  consols  at  the  end 
of  twelve  months  after  WhiUdTs  death,  the  dividends  for  one  year 
would  have  amounted  to  £480  19s.  4d. 


Allbusen 
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Mr.  WiOcoek,  Q.C.,  and  Mr.  W.  W.  CoapeTy  for  the  Plaintiffs-  V.-C.  W. 

1867 

Mr.  AmpJdeti,  Q.C.y  and  Mr.  Everittf  for  the  Defendant,  Joshua 
Francis  Whittdl: —  v. 

Whtptell. 

If  a  tenant  for  life  of  residue  be  entitled  (as  we  say  he  is)  to  the       — 
income  of  a  fund  set  apart  to  meet  a  contingent  legacy,  what  differ- 
ence can  there  be  in  principle  between  that  and  the  income  of  a 
rested  legacy  ?  The  decision  in  Holffoie  v.  Jennings  ( I)  is  opposed  to 
the  stream  of  authorities,  and  cannot  be  maintained  on  principle. 

[Mr.  Macketon  referred  to  Amphlett  y.  Parke  (2).] 

[The  Vice-Ghanceixob  thought  the  tenant  for  life  could  not 
claim  the  income  of  that  part  of  FielcCs  estate  which  was  sold  to 
p&y  debts  and  legacies.] 

We  claim,  then,  the  income  on  all  the  rest  from  the  date  of 
WhiUelFs  death :  Angerdein  v.  Martin  (3) ;  Eeivitt  v.  Morris  (4). 

[The  Vice-Chancellob  referred  to  Maepherson  v.  Macphet' 

m  (5).] 

As  to  the  interest  of  the  fund  set  apart  to  meet  the  contingent 
legacies,  that  is  settled  by  authority:  Crawley  v.  Crawley  (6); 
FvBerton  v.  Martin  (7) ;  Oranley  v.  Dixon  (8). 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  W.  W.  Mackeson,  for  some  of 
the  remaindermen : — 

The  contention,  on  behalf  of  the  Defendant  Whiitell,  is  as  if  he 
were  tenant  for  life  of  FieicPs  estate,  instead  of  being  tenant  for  life 
of  WhittdTs.  (Jp  to  the  period  of  transfer  and  payment  over  by 
Fidd^s  executors,  principal  and  income  are  all  capital  together. 
It  caunot  be  said  that  Field's  executors  have  neglected  their  duty, 
«Ten  if  their  neglect  could  make  any  difference.  They  paid  his 
<lebts  and  his  legacies,  and  transferred  and  paid  over  what  was  not 
wanted.  To  the  income  of  the  securities  so  transferred  over, 
ilr.  WhiUell,  is,  of  course,  entitled.    As  to  the  sums  paid  over, 

(1)  24  Beav.  623.  (5)  1  Macq.  243 ;  16  Jur.  847. 

(2)  1  Sim.  275 ;  4  Russ.  75.  (6)  7  Sim.  427. 

(3)  T.  ft  R.  232.  (7)  1  Dr.  &  Sm.  31. 

(4)  Ibid.  241.  (8)  23  Beav.  512. 
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YA).  W,     whether  arising  from  principal  or  income,  they  became,  in  the 
1867        hands  of  WhMdCs  executors,  capital ;  and  we  Tnaintain  that  upon 

j^jj^QXJBEN    them  alone  (besides  the  transferred  securities)  the  Defendant  is 

^'         entitled  to  income. 

It  must  be  conceded  that  the  Defendant  is  entitled  for  the  first 

year,  in  lieu  of  actual  income,  to  the  income  of  so  much  consolB 
as  WhittelFs  residue  (except  those  parts  that  weie  allowed  to 
remain  in  their  actual  state  of  investment)  would  have  pioduced 
one  year  after  his  death,  namely,  £480  19a.  4d.,  on  the  principle  of 
Dimea  v.  Scott  (1) ;  Morgan  v.  Morgan  (2). 

What  we  contend  is,  that  the  tenant  for  life  is  entitled  to 
the  interest  on  the  permanent  inyestments,  together  with  the 
£480  198.  id.,  and  nothing  more. 

As  to  a  contingent  legacy,  it  is  plain  that  if  the  contingency 
does  not  happen,  the  fund  will  become  residue,  and  the  payment 
of  the  intermediate  income  will  have  been  proper;  but  if  the 
contingency  happens,  the  fund  will  be  wanted,  and  never  haying 
formed  residue,  the  tenant  for  life  will  have  received  something 
under  the  name  of  income^  where  there  was  no  capital :  Morgan 
V.  Morgan  (3) ;  Boper  on  Legacies  (4),  citing  Harris  v.  Uoffd  (5); 
Leake  v.  Bobinson  (6). 

Mr.  Galdeeott,  for  an  ultimate  remainderman,  and  one  of  the 
contingent  legatees : — 

The  question  is,  what  is  residue  ?  We  contend  that  nothing  is 
residue  until  it  reaches  the  hand  of  the  executor.  There  can  be 
no  gift  of  income  of  what  may  not  hereafter  come  to  the  executors 
hands, 

Ab  to  the  income  of  the  fund  set  apart  for  contingent  I^acies, 
Crardey  v.  Dixon  (7)  and  FuOerton  v.  Martin  (8)  have  no  application ; 
because  in  those  cases  there  was  a  specific  fund  set  apart^  to  be  held 
upon  certain  terms.  The  question  is,  is  this  residuary  capital,  or 
residuary  income  ?  We  say  it  was  made  income  by  the  testator 
before  it  fell  into  the  residue.     In  Craidey  v.  Crawley  (9)  the  legacy 

(1)  4  Russ.  195.  (6)  T.  &  R.  310,  31^ 

(2)  14  Beav.  72.  (6)  2  Mer.  363,  384. 

(3)  4  De  G.  &  Sm.  164.  (7)  23  Beav.  512. 

(4)  Vol.  ii.  p.  1309.  (8)  1  Dr.  &  Sm,  31. 

(9)  7  Sim.  427. 


Whittill. 
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given  to  the  testatrix's  grandnephew  was,  in  the  event  of  his  not     V.-O.  w. 
attaining  twenty-fiye,  to  fall  into  the  residue.    No  sach  proyision       1867 
oocnrred  with  xegard  to  the  other  contingent  legacies^  and  the     AuurasDr 
expression  in  one  case  may  have  led  to  the  piesnmption  of  absence 
0/  intention  in  the  other. 

The  YiCE-CHANCELiiOB  said  he  thought  the  question  as  to  thd 
contingent  legacies  was  governed  by  authority. 

Mr.  Amphletty  in  reply : — 

The  Court  does  not  look  at  what  the  executors  have  actually 
done,  but  to  what  they  might  have  done.  These  executors  might 
have  transferred  all  these  fiinds  in  the  testator  WhUtdTs  lifetime, 
and  then  the  case  would  have  been  clear. 


June  28.    Sir  W.  Page  Wood,  V.O.  :— 

The  question  in  this  case  has  been  repeatedly  before  the  Court, 
and  both  the  points  are,  in  my  opinion,  concluded  by  authority ; 
bat  I  must  say  1  have  found  some  difficulty  in  penning  the  exact 
order  which  ought  to  be  made. 

The  question  arises  in  this  way.  There  are  two  testators.  The 
first,  whose  name  was  Fidd,  gave  his  property  to  the  second  tes- 
tator, WhitteU.  FielcTs  estate  was  very  large,  and  after  the  pay- 
ment of  his  debts  and  legacies,  which,  as  far  as  the  executors  were 
ooncemedy  they  were  at  liberty  to  pay  in  any  manner  they  pleased, 
there  remained  a  very  considerable  surplus  in  specie,  which  was 
handed  over  to  the  executors  of  WhitteO.  WhitteU  died  in  less 
than  six  months  after  the  death  of  Fidiy  and  that  circumstance  has 
created  some  embarrassment 

Before  the  property  of  Fidd  passed  over  to  WhitleffB  executors, 
a  large  proportion  of  what  had  been  received  by  the  executors  of 
Fidi  consisted  of  income  which  had  accrued  due  after  the  death 
of  Whaua.  Of  course,  up  to  the  death  of  Whittdl,  the  whole  of 
•FSeZj'a estate  was  capital  coming  to  his  {WhUtdCi)  estate ;  and  there 
is  no  necessity  for  distinguishing  between  capital  and 'income,  as  to 
anything  accruing  due  between  the  death  of  Field  and  the  death 
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Y.-O.  w.     of  WhitteUy  as  was  conceded  yery  properly  in  the  argument    But 

1867       after  the  death  of  Whitidl,  the  whole  of  Field's  estate,  whatever 

AT.^i!^^M    it  might  be,  would  come  to  his  executors.    'All  that  was  not 

^   ^'         wanted  when  Fidd's  assets  had  been  administered,  and  his  debts 

and  legacies  paid,  would  be  the  property  of  WhitteU;  and  any 

income  arising  from  the  estate,  so  far  as  it  was  not  wanted  for  the 
payment  of  WhittdCs  debts  and  legacies,  would  be  income  payable 
to  the  tenant  for  life. 

The  question  has  been  somewhat  confused  in  consequence  of 
the  argument  which  has  arisen  on  the  form  of  the  certificate; 
there  having  been  a  direction  to  find  out  how  much  income  has 
accrued  from  Fields  ^estate  since  WhUtetTs  death,  and  how  much 
of  that  income  was  derivable  from  capital  which  was  not  wanted 
for  the  payment  of  Fields  debts  and  legacies,  and  how  mudi  from 
that  which  was  so  wanted. 

I  think  we  must  confine  ourselves  entirely  to  WJiittdTs  estate, 
and  fasten  our  minds  entirely  upon  that  We  have  to  ascertain 
WhitteWs  assets,  including,  of  course,  in  that  inquiry,  what  were 
those  assets  at  the  death  of  Fidi.  Now  executors  are  not  bound 
to  hold  their  hands  from  taking  any  fund  which  may  be  coming  to 
them  for  the  purpose  of  paying  debts;  they  are  not  bound  to 
attend  to  the  sources  of  income  as  between  the  persons  who  may 
have  successive  rights  in  the  property.  But  the  Court,  when- 
ever the  debts  have  been  paid,  either  of  the  one  testator  or  the 
other,  will  take  care  that  the  accounts  shall  be  modelled  in  such 
a  way  as  to  do  justice  to  all  persons  who  may  be  interested  in  the 
estate. 

There  appear  to  be  two  points  weU  covered  by  authority.  One 
is,  that  every  tenant  for  life  of  residue  is  entitled  to  the  income 
of  all  such  part  of  the  residue  as  is  not  required  for  the  payment 
of  debts,  and  which  is  found  to  be  in  a  proper  state  of  investment 
He  is  entitled  to  the  income  of  that  property  from  the  death  of  the 
testator.  There  have  been  numerous  decisions  on  this  point  some 
of  the  earliest  being  those  of  Angerdein  y.  Mariin  (1),  and  HewiH  v. 
Morris  (2).  These  authorities  clearly  shew  that  supposing  a  testator 
•  has  a' large  sum,  say  £50,000  or  £60,000,  in  the  funds,  and  has 
only  £10,000  worth  of  debts,  the  executors  will  be  justified,  as 

(1)  T.  &  R.  232.  (2)  T.  &  R.  241. 
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between  themselves  and  the  whole  body  of  persons  interested  in     V.-o.  W. 
the  estate,  ih  dealing  with  it  as  they  think  best  in  the  administra-        1867 
tion.    But  the  executors,  when  they  have  dealt  with  the  estate,  will    allhubxh 
be  taken  by  the  Court  as  having  applied  in  payment  of  debts    wht^t. 

Bnch  a  portion  of  the  fund  as,  together  with  the  income  of  that        

portion  for  one  year,  was  necessary  for  the  payment  of  the  debts.  It 
is  carious  that  I  find  none  of  the  authorities  pointing  out  this  rule, 
but  probably  it  has  never  been  thought  necessary  to  make  so  nice  a 
distinction. ,  It  is  quite  clear  that  the  executors  must  not  be  taken 
to  have  applied  the  whole  income.  Until  the  debts  and  legacies 
were  paid,  there  would  have  been  no  interest  from  the  death  of 
the  testator  which  could  by  possibility  have  come  to  the  tenant 
for  life.  What  I  apprehend  to  be  the  true  principle  is,  that,  in 
the  bookkeeping  which  the  Court  enters  upon  for  the  purpose  of 
adjusting  the  rights  between  the  parties,  it  is  necessary  to  ascertain 
what  part,  together  with  the  income  of  such  part  for  a  year,  will 
be  wanted  for  the  payment  of  debts,  legacies,  and  other  charges, 
during  the  year ;  and  the  proper  'and  necessary  fund  must  be  ascer- 
tained by  including  the  income  for  one  year  which  may  arise  upon 
the  fund  which  may  be  so  wanted.  I  have  not  been  able  to  find  a 
case  in  which  that  calculation  has  been  made,  but  it  appears  to  me 
to  be  the  principle  upon  which  alone  the  rights  can  be  adjusted. 
It  is  clear  that  the  tenant  for  life  ought  not  to  have  the  income 
arising  from  what  is  wanted  for  the  payment  of  debts,  because  that 
never  becomes  residue  in  any  way  whatever. 

That  being  so,  it  occurs  to  me  that  the  only  way  in  which  I  can 
arriye  at  the  coiTcct  mode  of  taking  this  account  between  all 
parties  is,  to  direct  the  further  inquiries,  and  make  the  declarations 
which  I  will  presently  read. 

As  regards  the  contingent  legacies,  there  is  a  great  deal  of  force 
in  the  argument  that  if  these  legacies  become  payable,  they  are, 
like  any  other  legacies,  no  longer  residue ;  and  being  no  longer 
residue,  the  tenant  for  life  ought  not,  upon  principle,  to  be  entitled 
to  the  income  of  the  fund  set  apart  to  meet  them,  any  more  than 
to  the  income  of  any  other  part  of  the  fund  which  may  be  neces- 
sary for  the  payment  of  any  other  legacy.  I  am  not  sure  that  the 
Courts,  in  some  of  the  authorities  cited,  have  sufficiently  adverted 
to  this  reasoning ;  and  whether  they  have  not  too  narrowly  followed 
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V.-O.  w.     words  rather  than  thiDgs,  when  they  said  that  this  income  is 

ise?        income  of  residne ;  because  when  it  comes  to  ^be  taken  out  it*  is 

AixHCiEy    ^^  longer  residue.    Howerer,  I  think  I  am  bonnd  by  antharitj, 

WemsLu    ^^^  ^P^^  principle,  I  consider  the  question  as  analogous  to  the 

cases,  like  SUwdl  y.  Bernard  (1)  and  others,  where  the  Court  has 

been  obliged,  for  the  sake  of  not  deferring  to  inconyenient  periods 
the  distribution  of  property,  as  it  were  to  int^rene,  and  cut  the 
knot  I  apprehend  the  principle  may  be  rested  upon  this,  that 
the  fund  is  residue  until  it  is  wanted ;  and  if  it  be  said  that  it 
ceases  to  be  residue  when  it  is  not  wanted,  that  rule  may  be  a 
yery  simple  one  in  one  case,  and  a  yery  complicated  one  in 
another.  The  income  may  go  on  being  paid  for  a  long  time,  and 
the  tenant  for  life  may  die  before  the  right  can  be  ascertained 
either  one  way  or  the  other.  The  Court  has,  therefore,  thought 
fit  to  haye  regard  to  this  possible  delay,  upon  the  same  pnnciple  as 
in  certain  cases  where  persons  are  entitled  to  property,  it  will  not 
allow  after-bom  children  to  be  considered,  because  it  desires  to 
distribute  the  estate.  [His  Hoiiour  then  directed  the  following 
inquiries,  and  made  the  following  declarations : — "] 

1.  What  amount  of  capital  was  required  for  payment  of  the 
testator  Fidd^s  funeral  and  testamentary  expenses,  debts,  and 
legacies,  including  all  income  for  one  year  on  the  amount  of 
capital  to  be  ascertained  as  necessary  for  such  payment. 

2.  What  amount  of  capital  was  in  like  manner  required  for 
payment  of  the  funeral  and  testamentitry  expenses,  debts,  and 
legacies,  of  the  testator  WhitteU,  but  not  including  the  oontingent 
l^acies. 

Declare  the  surplus  capital  of  Fidd^s  estate,  subject  to  the  first 
inquiry,  to  be  capital  of  WhUteWs  estate. 

As  to  the  surplus  of  WhUtdFs  estate  after  the  second  inquiry, 
including  in  such  estate  the  capital  coming  from  FiddCs  estate, 
declare  Defendant  WhitteU^  the  father,  as  tenant  for  life,  entitled 
to  the  income  thereof  from  the  death  of  WhiiteU;  such  surplus,  so 
far  as  it  was  not  in  an  actual  state  of  inyestment,  to  be  taken 
as  inyested  in  consols  at  the  death  of  WhitteU. 

Declare  the  tenant  for  life  entitled  to  the  income  arising  from 

(1)  6  Ves.  520. 
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so  much  of  WhiUdCs  residuary  estate  as  may  be  set  apart  for  y.^.w. 

payment  of  the  oontiBgent  legacies.  1867 

The  Chief  Qlerk  to  certify  the  amotint  due  to  the  tenant  for  life,  auauskt 

with  liberty  to  apply  at  Chambers  for  payment.  ^' 

Solicitor  for  the  Plaintiffs :  Mr.  0.  Wilkin. 

Solicitors  for  the  Defendants:  Mr.  C,  Evans;  Mr.  Leftoy. 


BOYD  V.  BOYD.  v.^.w. 

Intetiacy-^Statute  of  Dietribuium— Advances  within  the]  22  <fe  23  Car.  2,  ^f^ 

<^'  1^  «•  5.  July  1,  3. 

Any  smn  of  considerable  amount  paid  out  of  the  oommoa  fund  of  a  family, 
to  or  for  the  benefit  of  a  child,  is  an  "  advance"  within  the  meaning  of  the 
Statute  of  Distribution;  the  intention  of  the  statute  being  to  make  the 
provision  for  all  the  children  equal. 

A  premium  paid  upon  the  occasion  of  a  son  being  articled  to  an  attorney 
and  solicitor  Jield  an  advance  to  the  son,  though  the  profession  was  afterwards 
TBiinquished. 

A  sum  paid  for  the  purchase  of  a  commission  in  the  army  for  a  son  held 
an  advance ;  but  whether  the  sum  paid  for  the  outfit  of  a  son  on  entering 
the  army  is  an  advance,  qucare  f 

Sums  paid  by  a  father  to  a  son  to  enable  him  to  pay  debts  of  honour,  the 
non-payment  of  which  would  have  compelled  him  to  leave  the  army,  Jield 
advances. 

IHE  question  in  this  canse,  upon  further  consideration,  was, 
whether  certain  sums  paid  hj  an  intestate  to  or  on  behalf  of  one 
of  his  sons,  who  died  in  his  lifetime,  were  to  be  considered  ad- 
vances within  the  meaning  of  the  Statute  of  DistribtUion,  22  &  23 
Car.  2,  c.  10,  s.  5. 

These  sums  were  the  following :  1.  £420  paid  for  premium  to 
a  solicitor  on  the  son  being  articled  to  him  as  an  attorney  and 
solicitor,  and  £121  15s.  for  stamps  and  expenses  thereon.  2.  £840 
for  the  purchase  of  a  cometcy  in  the  14th  Dragoons  (the  son 
having  relinquished  the  former  profession),  with  £138  11«.  for 
outfit,  and  £150  for  horses ;  and  3.  Payments  amounting  in  the 
^^Sregate  to  £2,000,  remitted  to  the  son's  account  at  Cox's,  in 
seven  items,  varying  in  amount  from  £50  to  £550,  at  different 
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Y.-G.  W.  dates  during  the  years  1851  and  1853,  in  order  to  enable  the  son 

1867  to  discharge  certain  debts,  being,  as  appeared  from  the  evidence, 

B^  debts  of  honour  for  money  lost  at  billiards.    The  son  married  in 

^  ^'  1850.    It  was  shewn  that  the  income  of  the  intestate  during  1851 

BOTD.  ^ 

and  1852  was  about  JB8000  a  year,  although  the  amount  to  be 

distributed  amongst  the  next  of  kin  (seven  shares)  was  under 
£15,000. 

Mr.  Kay,  Q.C.,  and  Mr.  Parke,  for  the  Plaintiff,  one  of  the  next 
of  kin: — 

The  payments  may  be  arranged  in  three  classes:  First,  tlie 
premium  and  commission;  second,  the  outfit;  and  third,  the 
debts. 

It  is  clear  that  small  inconsiderable  sums  given  to  a  child,  sach 
as  maintenance  money,  an  allowance  to  a  son  at  the  University,  or 
for  travelling  expenses,  are  not  advances.  But  large  considerable 
simis  will  be  so  treated. 

A  commission  in  the  army  is  held  a  provision :  Lord  Kiretid- 
hrtffhi  V.  Lady  Kireudbriffhi  (1).  The  same  principle  will  apply 
to  the  premium. 

The  outfit  is  a  necessary  accompaniment  to  the  commission. 

As  to  the  debts,  they  were  sums  which  were  necessary  to  be 
paid,  in  order  to  enable  the  son  to  retain  his  position  in  the  army. 
Payment  of  them  was  forced  upon  the  fSeither.  In  Auder  v. 
Powell  (2),  Lord  Westbury  considered  that  sums  paid  by  a  testator 
to  a  bank  in  discharge  of  the  debt  of  his  son-in-law,  were]  advances 
within  the  meaning  of  his  will. 

.    Mr.  S.  Thompson,  for  the  widow. 

Mr.  G.  M,  Oiffard,  Q.C.,  and  Mr.  Wolstenhohie,  for  another 
party  in  the  same  interest : — 

The  commission  and  annuity  are  covered  by  authority. 

The  outfit  was  part  of  the  stock  of  the  family,  appropriated  to 
the  advancement  of  one  of  its  members. 

As  to  the  debts,  if  they  had  been  small,  it  might  have  been 
otherwise.    But  if  a  son  has  large  expectations,  the  very  thing  a 

(1)  8  Yes.  51.  (2)  1  D.  J.  &  S.  99, 106. 
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testator  wonid  desire  to  do  wotdd  be  to  dedact  the  sams'expended  V.-0.  W. 
in  rescuing  a  son  from  a  position  which  would  inTolye  his  haying       iser 
to  leaye  the  army.                                                                ;.  * ;  ^^d 


Mr.  /.  W.  CkUtyy  for  another  party  in  the  same  interest 

Mr.  WUkocky  Q.C.^  and  Mr.  Street^  for  the  Defendants,  the  only 
chHdren  of  the  deceased  son : — 

As  to  the  premium  paid  to  the  solicitor^  it  was  not  a  large  snm ; 
and  it  was,  in  the  result,  thrown  away.  This  cannot  be  an 
advance.  Besides,  it  is  admitted  that  maintenance  is  not  an 
advance;  and  in  the  older  authorities  education  was  what  was 
meant  by  maintenance. 

As  to  the  outfit,  it  could  not  be  an  adyance.  The  whole  subject 
matter  wasted  and  wore  out  Would  jewelry  giyen  by  a  father  to 
Us  daughter  on  her  marriage,  or  the  sum  spent  in  giying  the 
vedding  breakfast,  be  an  adyance  ? 

Such  gifts  must  be  considered  as  presents,  as  were  also  the  sums 
paid  to  discharge  the  son's  debts.  Circumstances  may  shew  that 
a  large  sum  may  be  a  present,  and  a  small  one  an  adyance. 

The  amount  of  the  intestate's  income,  £8000  a  year,  as  compared 
with  the  smallness  of  the  sum  to  be  distributed,  is  a  presumption 
against  the  intention  to  adyance  the  son. 

Mr.  Kay  J  in  reply. 


July  3.  Sib  W.  Page  Wood,  V.O.,  after  stating  the'particulars 
of  the  case,  continued  :— 

As  regards  the  premium,  stamp,  and  expenses,  upon  the  son 
being  articled  to  a  solicitor,  they  are  clearly  adyances  within  the 
statute.  There  akre  seyeral  decisions  to  that  effect  The  only 
didum  to  the  contrary  is  to  be  found  in  a  note  to  the  case  of 
Tusetf  V.  DeAcyworie  (1),  where  it  is  stated  that  '^  putting  out  a 
child  apprentice  is  no  part  of  his  adyancement,  for  it  is  only  pro- 
curing the  master  to  keep  him  for  seyen  years  instead  of  the 

(1)  8  P.  Wms.  817,  n. 
Vou  IV.  2  B  2 


fiOTP. 
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T.-a  W.  parent".  But  that  was  said  with  reference  to  the  castom  of  London, 
1867  which  custom^  like  those  of  znanj  of  our  old  municipalities,  is 
Sq^       derived  from  the  Boman  law. 

Upon  the  whole,  these  sums  are  unquestionably  an  adTance- 
ment>  and  the  circumstance  that  the  son  afterwards  gave  up  tlie 
profession  of  an  attorney,  can  make  no  difference,  the  principle  of 
the  statute  being,  the  necessity  of  preserving  equality  amongst 
the  children. 

That  question  is  gone  into  at  great  length  in  the  case  of 
•Eiioards  v.  Freeman  (1),  which  was  decided  by  Lord  Chancellor 
King^  with  the  assistance  of  the  Lord  Chief  Justice  Baymond^  Sir 
Joseph  Jehytt,  M.B.,  and  Mr.  Justice  Price,  after  an  elaborate 
argument.  There  the  Lord  Chancellor  said,  with  reference  to  the 
question  as  to  whether  future  contingent  provisions  for  children  are 
to  be  brought  into  hotchpot:  ''The  occasion  of  making  tliis 
statute  was  to  put  an  end  to  the  controversy  between  the  temporal 
and  spiritual  Courts ;  and  the  Act  intended  to  make  the  children's 
provision  equal."  Li  a  previous  case  of  Holt  v.  Frederick  (2),  the 
same  Lord  Chancellor  King  had  observed  that  the  Act  of  Didri- 
bution  "was  grounded  on  the  custom  of  London,**  and  in  ibis 
case  (3)  he  repeats  the  observation. 

Now,  if  there  be  an  advance  out  of  the  common  fund  (if  I  may 
call  it  so)  of  the  family,  in  order  to  put  a  son  into  a  profession,  and 
the  son  afterwards  changes  his  mind  and  relinquishes  that  profu- 
sion, whether  that  sum  of  money  be  profitably  advanced  or  othe^ 
wise,  it  has  been  taken  out  of  the  common  stock  of  the  fSunilj. 
The  word  "  portion  "  in  the  statute  cannot  be  confined  to  portions 
under  a  marriage  settlement,  or  the  like ;  it  has  been  held  to 
apply  to  any  sum  advanced  for  the  benefit  of  a  child.  Then  as  to 
the  conmiission  in  the  dragoon  regiment,  if  the  son  is  minded 
again  to  dip  into  the  conmion  stock,  in  order  to  fit  himself  out  for 
a  new  profession,  the  same  principle  must  apply. 

In  short,  wherever  a  sum  is  paid  for  a  particular  purpose,  which 
is  thought  good  and  right  by  the  father,  and  which  the  son  him- 
self desires,  if  it  be  money  which  is  drawn  out  in  considerable 
amount,  and  not  a  small  sum,  it  must  be  treated  as  an  advance. 

(1)  2  P.  Wma.  436.  (2)  2  P.  Wms.  956. 

(3)  2  P.  Wms.  449. 
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The  payment  of  the  money  is  the  important  thing — ^the  Conrt  does     y.-C.  W. 
not  look  to  the  application.  1867 

As  to  the  debtSy  suppose  the  young  man  had  represented  to  his       botd 
Mer  that  it  was  extremely  important  they  should  be  paid,  in       ^' 
order  that  he  might  keep  his  position  in  the  army,  and  the  fSetther       — 
had  paid  these  sums  in  order  to  assist  him,  it  would  have  been 
dearly  an  adyance.    If  the  son  had  obtained  the  money  ostensibly 
for  some  other  purpose,  and  had  spent  it  in  payment  of  his  debts, 
it  would  have  come  to  the  same  thing. 

I  qnite  agree  in  the  obseryation  that,  considering  the  income  of 
the  father,  which  appears  to  have  been  some  £8000  a  year,  the 
provision  ultimately  made  for  his  children  was  yery  small.  But  it 
did  not  appear  that  he  had  any  other  source  from  which  to  make 
^7  considerable  sayings;  and  accordingly,  out  of  this  fund, 
whateyer  may  haye  been  its  amount,  all  must  take  equally  and 
lateably. 

The  question  of  the  outfit  it  becomes  xmnecessary  for  me  to 
consider,  because  the  other  sums  exhaust  the  whole  of  the  share. 

The  declaration  will  be,  that  as  the  aboye  seyeral  sums  (with- 
out prejudice  to  any  question  as  to  the  £288  11a.  for  outfit  and 
horBes)  exhaust  the  whole  share  which  would  otherwise  be  coming 
to  the  children  of  the  deceased  son,  they  are  not  entitled  to  take 
any  share  in  the  fund. 

Solidtors  for  the  Plaintiff:  Messrs.  Parke  dt  PoOoek 
Solicitors  for  the  Defendants  and  other  parties :  Messrs.  Dom- 
^,  Lawranee,  &  Oraham ;  Mr.  W.  W.  CaminB. 
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v..aw.  BOGG  V.  MIDLAND  RAILWAY  COMPANY. 

1867 


Jurisdiction — Dedaration  cf future  Right — Lessor  and  Lessee — Bight  of  Benewd 
March  2, 6.    ,  — BaUway  Company — Lands  Clauses  Act, 

Land,  as  to  which  a  dispute  as  to  the  amotint  of  the  lessee's  interest  mi 
{)ending  (viz.  whether  he  had  a  right  of  renewal  for  sixty-one  yean  from 
1885,  or  whether  his  interest  expired  altogether  at  the  end  of  bis  existing 
term  of  sixty-one  years,  1890),  was  taken  by  a  railway  company,  under  an 
agreement  by  which  it  was  provided  that  if  the  lessee  should  substandate 
his  right  of  renewal,  the  company  would  pay  him  a  further  sum  (the  amoont, 
if  in  dispute,  to  be  settled  by  arbitration  pursuant  to  the  Lands  Clauses  Ad}t 
in  addition  to  the  price  of  the  existing  temu  The  company  having  nnoe 
bought  up  the  lessor^s  reversion  in  fee,  the  lessee  filed  a  bill  against  them, 
praying  a  declaration  of  his  right  to  a  renewal  from  1885,  and  payment  of 
compensation  on  that  footing : — 

Held,  on  demurrer,  that  the  Court  had  jurisdiction  to  decide  this  question 
of  future  right  of  renewal,  on  which  the  lessee's  claim  to  compensation  for 
the  land  which  had  been  taken  out  and  out  wholly  depended,  and  for  ascer- 
taining which  no  means  were  afforded  by  the  Lands  Clauses  Act, 

Demurrer 

The  bill  prayed  a  declaration  that,  according  to  the  trae  con- 
struction of  a  lease  to  her  testator  of  the  17th  of  August,  1829, 
the  Plaintiff  was  entitled  to  have  a  renewed  lease  of  the  leasehold 
property  granted  to  her  for  a  term  of  sixty-one  years  from  the 
24th  of  June,  1885 ;  and  that  the  Defendants,  the  Midland  BaSvay 
Company  (who  had  purchased  the  lessor's  reversion)  ought  to 
pay  to  the  Plaintiff  compensation  calculated  on  the  basis  of  her 
interest  in  the  property  being  for  a  term  of  eighty-two  years  at 
the  time  when  possession  was  taken,  instead  of  twenty-six  years 
only  (as  offered  by  the  Defendants). 

The  bill  also  prayed  that  the  Defendants  might  be  decre^  ^ 
pay  to  the  Plaintiff  the  further  sum  claimed  by  her  for  compeiisation 
beyond  the  amount  of  compensation  already  offered  by  them,  or  elsd 
that  such  further  sum  might  be  settled  by  arbitration  under  the 
provisions  of  the  Lands  Clauses  Ad,  1845 ;  and  that  Defendants  might 
be  decreed  to  take  all  necessary  steps  on  their  part  to  procare  the 
amount  of  such  further  compensation  to  be  settled  by  arbitration 
under  the  Act,  and  to  pay  to  Plaintiff  the  amount^  Plaintiff  offe^ 
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ingto  fake  all  necessary  steps  on  her  part  to  procure  sach  amount  y.-a  W. 

to  be  so  settled  by  arbitration.  lgQ7 

The  lease  to  John  Bogg,  the  Plaintiff's  testator,  dated  the  17th  ^^ 

of  August*  1829,  for  sixty-one  years  from  the  24th  of  June,  1829,  Mn^Am 

contained  the  following  proviso :— >  Bauiw^t  Qq 

"Proyided  also,  and  it  is  hereby  agreed  by  and  between  the  said 
ChaTle$  Finch  (lessor),  and  the  said  John  Bogg,  and  the  said 
Charles  Finch  doth  hereby  for  himself,  his   heirs   and  assigns, 
coyeuant^  promise,  and  agree^  to  and  with  the  said  John  Bogg, 
his  executors,  administrators,  and  assigns,  that  if  he,  the  said  John 
Bogg,  his  executors,  administrators,  or  assigns,  shall  be  minded 
and  desirous  to  renew  this  present  indenture  of  lease  at  the  end 
and  expiration  of  any  or  every  term  of  fourteen  years  from  the 
said  24th  day  of  June,  1829,  and  shall  give  or  leave  ten  days' 
notice  of  such  his  or  their  mind  and  intention  to  or  for  the  said 
Charles  Finch,  his  heirs  or  assigns,  before  the  end  or  expiration  of 
any  or  every  such  term  of  fourteen  years,  and  shall  pay  to  the  said 
Charles  Finch,  his  heirs  or  assigns,  the  sum  of  £52  lOs.  for  any 
and  every  such  renewal  at  the  time  of  the  execution  of  any  or 
erery  such  renewed  lease,  that  then  and  in  such  case  the  said 
Charles  Finch,  his  heirs  and  assigns,  shall  grant  and  execute  to  the 
said  John  Bogg,  his  executors,  administrators,  or  assigns,  from  time 
to  time,  a  new  lease  of  the  said  piece  or  parcel  of  ground,  mes- 
enages,  or  tenements  and  premises  hereby  demised,  to  bear  date 
the  day  next  after  the  end  or  expiration  of  any  or  every  such  term 
of  fourteen  years,  and  to  hold  the  same  to  the  said  John  Bogg,  his 
executors,  administrators,  or  assigns,  from  the  day  of  the  date  of 
any  or  every  such  new  lease,  for  the  term  of  sixty-one  years  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended,  under 
and  subject  only  to  the  same  rents,  and  to  the  same  covenants  and 
conditions,  as  are  contained  in  this  present  indenture  of  lease  on 
the  part  and  on  behalf  of  both  parties ;  and  that  from  and  after 
the  granting  and  executing  of  any  and  every  such  new  indenture 
of  lease  this  present  indenture  and  every  other  indenture  of  lease 
before  granted  of  the  said  demised  premises  shall  cease,  determine, 
and  be  utterly  void  to  all  intents  and  purposes  whatsoever,  any- 
thing in  this  or  any  such  former  indenture  of  lease  contained  to 
the  contrary  thereof  in  anywise  notwithstanding." 
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y.-0.  W.        Jolm  Bogg  died  in  February,  1839 ;  and  the  Plaintiff,  Am 
1867       Boggy  was  his  widow  and  executrix. 

Booo  ^^6  property  comprised  in  the  lease  being  required  by  Defen- 

MmLAHD    ^^"^^^  ^^  Midland  BaUway  Companjf,  for  the  purposes  of  their 

Railway  €k>.  undertaking,  the  usual  notice  to  treat  was,  in  May,  1864,  Berred 

on  Mrs.  Bogg.     The  particulars  of  claim  sent  by  Mn.  Bogg 

stated: — 

^'  The  premises  are  all  held  under  a  lease,  dated  the  17tli  of 
August,  1829,  for  a  term  of  sixty-one  years  from  ihe  24ih  of  June, 
1829,  at  an  annual  rent  of  £3  10&,  with  power  to  renew  the  lease 
for  a  like  term  of  sixty-one  years  from  the  year  1885,  upon  pay- 
ment of  a  fine  or  sum  of  £50  in  the  year  1885,  thereby  giyingHrs. 
Bogg  an  unexpired  term  of  eighty-two  years  from  the  24th  of  June 
last.** 

The  lessor  had  questioned  the  right  of  renewal  of  the  lease 
from  the  expiration  of  that  term  of  fourteen  years  which  vill 
expire  in  1885,  inasmuch  as  no  notice  had  been  given  by  Bogg  or 
his  representatives  of  a  desire  to  obtain  a  renewal  of  the  lease  pre- 
viously to  the  expiration  of  either  of  the  terms  of  fourteen  yeais 
which  had  already  elapsed  since  the  24th  of  June,  1829.  In  con- 
sequence of  this  question  the  Defendants  alleged  that  thej  were 
not  bound  to  pay  compensation  for  an  interest  of  eighty-two  years, 
but  only  for  the  interest  of  the  Plaintiff  in  the  residue  of  the 
original  term  of  sixty-one  years ;  and  as  their  taking  possession 
was  delayed  by  the  pendency  of  this  question,  which  rendered  it 
impossible  to  ascertain  the  amount  of  compensation  under  the  Act^ 
it  was  agreed  that  the  Plaintiff  should  send  in  an  amended  daim, 
shewing  how  much  she  claimed:  (1.)  on  the  footing  of  being 
entitled  for  the  residue  of  the  original  term  of  sixty-one  yeais 
only  (twenty-six  years) ;  and  (2.)  on  the  footing  of  being  entitled 
for  a  term  of  eighty-two  years ;  and  that  on  payment  of  the  asce^ 
tained  value  of  the  term  for  twenty-six  years  the  company  should 
be  let  into  possession,  without  prejudice  to  their  liability  to  pay 
the  further  amount  payable  if  the  interest  of  the  Plaintiff  should 
be  determined  to  be  for  eighty-two  years. 

The  amount  of  compensation  payable  by  the  company,  on  the 
hypothesis  that  the  interest  of  the  Plaintiff  was  a  term  of  twenty- 
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six  jeaiB  only,  was  ascertained  bj  yalnation  at  £1353  Sa,,  and  there-  v.^  w. 
npon  an  agreement  was  come  to  by  which  the  company  agreed  to        X867 
pnrchafle  the  leaseholds  for  the  residue  of  the  original  term  at  this       j^ 

price,  with  a  proviso  that  in  the  event  of  the  Plaintiff  sabstan-  .,  «- 

*  *  lUDLASD 

tiating  her  right  to  renewal,  a  farther  sum  should  be  paid  to  her  Bau^wat  Go. 
by  the  company,  the  amount,  if  in  dispute,  to  be  settled  by  arbitra-       ""^ 
tion,  under  the  Lands  Clauses  Act. 

The  company  were  let  into  possession,  but  before  any  steps  could 
be  taken  by  the  Plaintiff  to  substantiate  her  right  to  a  renewal 
they  purdhiased  the  reversion  in  fee. 

Under  these  drcumstanoes  the  Plaintiff  had  filed  her  biU 
against  the  company,  praying  as  above  stated. 

To  this  bill  the  company  had  filed  a  demurrer,  on  the  ground 
L  that  the  C!ourt  had  no  jurisdiction  to  try  the  question  of 
fdture  right,  or  to  compel  an  arbitration  under  the  provisions  of 
the  Lands  Gauses  Ad.  2.  On  the  construction  of  the  covenant 
that  the  renewab  must  be  at  the  end  of  every  fourteen  years^  and 
that,  by  passing  over  any  one  period  without  renewing,  the  lessee 
lost  his  right 

Mr.  O.  M.  Oiffard,  Q.C.,  and  Mr.  Sarganiy  for  the  demurrer : — 

On  the  question  of  jurisdiction :  it  is  not  the  province  of  this 
Court  to  compel  arbitration  under  the  Lands  Clauses  Cansdidaiion 
Ad.  The  Plaintiff  should  proceed  by  mandamus.  She  cannot 
come  here  to  obtain  a  declaration  of  a  future  right  until  it  arises. 

On  the  question  of  construction :  the  words  *'  any  or  every  "  are 
to  be  read  together.  If  the  lessee  passes  one  period  of  renewal 
without  renewing  he  loses  his  right  A  contrary  construction 
would  be  unreasonable,  for  a  low  rent  is  reserved  on  account  of  the 
fines  payable  for  periodical  renewals. 

frhey  cited  Eaton  v.  Lyon  (1) ;  Baynham  v.  Chy^s  EospUal  (2); 
UrAery  y.  Jervoise  (3) ;  and  Bythewood^s  Conveyancing  (4).] 

Kr.  Brucej  Q.C.,  and  Mr.  WiUiam  Druce^  for  the  bill : — 

On  the  question  of  jurisdiction :  this  point  is  concluded  by  the 
agreement  of  the  parties.    The  company  agreed  to  make  compen* 

(1)  3  Veg.  690.  (3)  1  T.  R  229. 

(2)  Ibid.  296.  (4)  Vol.  iv.  p.  396. 
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Y.-O.  W.     sation  when  the  right  should  have  been  substantiated.    They  haTe 

1867        now  put  ihemselyes  in  the  position  of  the  parties  as  against  whom 

]^^       the  right  must  be  substantiated,  if  at  all,  and  cannot  nullify  their 

V-         agreement.     Apart  from  this,  Brandon  y.  Brandon  (1)  and  Ex 

Railway  Ck>.  parte  Cooper  (2)  are  authorities  that,  for  such  a  case,  there  are  no 

provisions  in  the  Lands  Clauses  Consoiidation  Act,  and  that  this 

Court  has  jurisdiction. 

On  the  question  of  construction :  the  cases  cited  on  behalf  of  the 
Defendants  are  not  analogous.  In  all  there  was  either  an  express 
ooyenant^  or  an  equivalent  undertaking  by  the  lessees  to  lenew. 
This  proviso  is  free  from  ambiguity,  and  quite  consistent;  and 
there  is  no  reason  to  be  derived  from  the  context^  or  the  manifest 
intention  of  the  parties,  for  not  giving  to  the  words  used  their 
natural  purport. 

Mr.  Qiffardj  in  reply. 


March  6.    Sib  W.  Page  Wood,  V.C. :— 

Upon  the  question  of  jurisdiction,  I  am  of  opinion  that  the  bill 
is  not  demurrable.  It  is  said  that  the  Court  will  not  entertain  a 
bill  seeking  merely  a  declaration  of  future  rights.  But  the  com- 
pany cannot  be  allowed  to  take  a  man's  property  from  him  until  the 
value  of  his  interest  has  been  ascertained;  and  if  no  special 
machinery  under  the  Lands  Clauses  Ad  exists  for  that  purpose,  the 
Court  will  deal  with  and  decide  that  question:  Brandm  v. 
Brandon ;  Ex  parte  Cooper.  The  company  have,  under  the  agree- 
ment which  they  entered  into,  agreed  that  in  the  event  of  the 
Plaintiff  substantiating  her  right  to  a  renewal,  they  will  pay  an 
additional  sum,  the  amount  to  be  settled  by  arbitration  under  the 
La/nds  Clauses  Act.  How  is  the  Plaintiff  to  substantiate  her  daim 
without  coming  here  ?  There  is  no  other  course  open  to  her.  She 
cannot  come  at  the  end  of  the  fourteen  yearsy  when  the  company 
is  in  possession  of  the  property,  and  the  line  has  been  constmcted, 
and  then  ask  for  a  renewaL  The  land  has  been  taken  out  and  oat» 
and  she  wants  to  be  paid  out  and  out.    Under  these  circumstances 

(1)  2  Dr.  &  Sm.  305.  (2)  2  Ih:.  &  Sm.  312. 
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I  think  I  am  in  a  position  to  determine  what  the  right  of  the     V.-O.  W. 
Plaintiff  is,  notwithstanding  the  period  for  the  exerdse  of  it  has        1867 
not  yet  anived.  Bogq 

Upon  the  construction  of  the  instrument  the  words  are  so  plain     -^gj^^^jgi^ 
that  I  really  can  have  no  doubt  there  is  an  option  of  renewing  the  Railway  Oo. 
lease  at  the  end  of  any  fourteen  years  in  the  whole  term  of  sixty- 
one  years.    I  am  of  opinion  that  the  lessee,  or  those  who  represent 
him,  have  not  lost  the  right  of  renewal  under  the  covenant,  but 
may  at  any  time  give  notice  of  a  desire  to  renew,  so  as. to  get  the 
benefit  of  a  renewal  in  case  they  should  wish  to  sell  their  interest 
imder  the  lease.    If  they  hold  to  the  lease  they  may  not  want  to 
renew  at  the  expiration  of  every  period  of  fourteen  years.    If,  on 
the  other  hand,  they  want  to  sell,  it  is  consistent  with  reason 
that  they  should  desire,  and  one  can  quite  understand  that  they 
fihonld  have  contracted  for,  liberty  to  get  this  renewal  at  any 
period.    The  authorities  cited  do  not,  in  my  opinion,  touch  the 
caaa    The  demurrer  must,  therefore,  be  overruled,  with  costs. 

SolidtorB :  Mr.  /.  jB.  Aikman ;  Messrs.  BeaJe,  Mariffold,  d  Beale. 


T 


MACNEE  V.  GORST.  V.O.  w. 

18S7 
Fachnf  AeU  (6  Qto.  4,  c.  94,  aiu2  5  <fe  6  Vict.  c.  39)— Pfoc^e  hy  Faetcir^  

AnUcedeni  DeUa^-AdvanceB.  "^"^  ^^^>  ^ 

The  Faidori  4cf  (5  &  6  Yict.  c.  39)  does  not  apply  to  pledges  for  ante- 
cedent liabilities  (whether  they  may  or  may  not  hare  ripened  into  debts), 
where  no  actnal  advance  is  made  at  the  time  of  the  pledge.  Therefore  where 
B^  a  fjBkctor,  pledged  goods  of  his  principal  to  Q,  \  first,  to  secure  the  pay- 
ment of  an  acceptance  of  E,  in  G'.'t  hands,  not  then  due,  which  had  been 
^Ten  to  protect  QU  liability  on  a  contract  as  E»%  broker;  secondly,  to 
repay  to  G^.  his  loss  on  a  resale  of  goods  which  Q.  had  purchased  for  E.  in 
his  own  name : — 

Etld^  that  the  transaction  was  not  protected  by  the  Faeionf  Act  (5  A;  6 
Vict  c.  39),  and,  BemUe^  that  both  liabilities  were  antecedent  debts.   , 

Jtwan  ▼.  Whitvxnih  (1)  explained. 


HE  Plaintiffs,  James  Macnee  and  James  Tiveedte,  trading  at 
Bombay^  Tinder  the  firm  of  Macnee  dt  Co.,  in  Angast^  1864^  oon- 

(1)  Law  Bep.  2  Eq.  692. 
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Y.-O.  w.     signed  to  the  Defendant,  Edtoard  Hornby  Hodff^an,  meicliant 

1867        and  factor,  of  Liverpooly  carrying  on  business  nnder  the  firm  of 

-^^^aa     Sodffson,  Mather^  it  Co,,  342  bales  of  cotton  by  the  ship  BrUid^ 

Q  ^'         Empire,  for  sale,  and  ^  on  the  8ih  of  Augost  forwarded  the  bills 

of  lading,  which  were  received  in  due  oonrse.     In  anticipation 

of  the  shipment,  Macnee  &  Co,  had  drawn  upon  Sodgson,  Mdher, 
dt  Co.  nine  bills  of  exchange  for  £1000  each,  dated  the  9tli  of 
May,  1864^  payable  at  six  months  after  sight,  which  bills  having 
been  sold  in  the  market  to  other  Plaintiffs,  the  Chartered  Mercan- 
tile Bank  of  India,  were  presented  by  them  to  Hodgson  dt  Co.  on 
the  7th  of  June,  1864,  who  accepted  them  on  that  day.  It  was 
admitted  that  these  bills  were  drawn  against  the  above  consign- 
ment in  the  ordinary  way,  without  any  special  agreement. 

On  the  17th  of  October,  1864,  Hodgson  pledged  the  342  bales, 
and  indorsed  and  delivered  over  the  bills  of  lading  for  the  same  to 
the  Defendant  William  Arthur  Qord,  upon  which  occasion  the 
following  letters  were  signed  and  exchanged : — 

''Liverpool,  17ih  Oct.,  1864. 
"  W.  ±  Gorst,  Esq., 

**  Dear  Sir, — In  consideration  of  your  advancing  us  the  sum  of 

£500,  and  agreeing  to  retire  our  acceptance  to  your  draft  for 

£2709*  38.,  due  23rd  inst.,  as  well  as  your  paying  the  loss  upon  our 

China  contract  through  you,  dated  2nd  July,  estimated  at  abont 

£1250,  now  overdue,  in  cash,  we  now  place  in  your  hands  bill  of 

lading  and  insurance  policy  for  342  bales  Omerawaltee  cotton,  per 

British  Empire,  the  cotton  to  be  sold  by  you  on  arrival,  and  the 

remaining  funds,  if  any,  arising  from  the  sale  of  tho  cotton  to  be 

paid  to  Messrs.  Hodgson  dt  Coohson. 

"  We  remain,  yours  fiEdthfully, 

(Signed)    '^  Hodgson,  Mather,  dt  Co.'' 

''Liverpool,  17th  Oct,  1864. 
"  Messrs.  Hodgson,  Mather,  dt  Co., 

"  Gentlemen, — ^I  have  much  pleasure  in  owning  receipt  of  hill 
of  lading  and  policies  of  insurance  of  342  bales  of  Surat  cotton, 
shipped  per  the  British  Empire  from  Bombay,  which  you  placed 
in  my  hands  this  afternoon,  to  be  realized  on  your  account  on 
arrival,  against  which  I  have  advanced  you  £500  on  my  dieqiie 
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upon  the  (hmmereial  Banking  Company j  agreeing  at  the  same     V.-C.  W. 
time  to  retire  your  acceptance  of  my  draft  under  20th  September       i867 
for  £2709  Ss.,  due  23rd  October,  and  also  to  pay  against  the  same      hI^^ 
documents  the  loss  upon  your  China  contract  through  me,  dated 
July  2nd,  estimated  at  about  £1250,  now  overdue,  in  cash ;  and  I 
fiirther  agree  to  pay  over  the  remaining  funds,  if  any,  arising  from 
the  sale  of  that  property,  to  Messrs.  Hodgson  dt  CooJcson  of  this 

place. 

"  Tours  respectfully, 

(Signed)    «  W.  Arthur  Oorsir 

On  the  21st  of  October,  1864,  Eodgson,  Maihery  &  Co.  stopped 
payment,  and  on  the  10th  of  December,  1864,  the  bills  of  ex* 
change  presented  by  the  Chartered  Mercantile  Bank  to  Hodgeon 
&  Co.  for  payment  were  dishonoured. 

On  the  28th  of  December,  Maonee  dt  Co.  served  Corel  with 
notice  that  the  342  bales  of  cotton  ex  Briiish  Empire  were  their 
property,  and  demanding  delivery;  to  which  Oorei  replied  by 
saying  that  he  had  sold  the  cotton,  and  denied  all  right  and  title 
of  the  Plaintiffs  to  the  same,  or  any  part  thereof. 

The  bill  was  filed  on  the  25th  of  May,  1865,  charging  that  the 
above  pledge  was  made  for  the  purpose  of  securing  antecedent 
debts  then  due  from  Hodgson  dt  Co.  to  Ooret,  namely,  the  two 
debts  of  £2709  3^.  and  £1268  He.  lOd.,  and  also  the  general 
balance  of  account  then  due  from  Hodgson  dt  Co.  to  Goret^  and 
prayed  for  a  declaration  that  the  pledge,  and  the  deposit,  indorse- 
ment, and  delivery  of  the  bills  of  lading  conferred  on  the  Defen- 
dant QoTst  and  the  Defendants  Beginald  Hodgson  and  Cookeon  no 
light  or  title  in  equity  to  the  cotton,  or  the  proceeds  thereof, 
except  to  the  extent  of  the  advance,  if  any,  hona  fide  made  by  the 
Defendants  to  Hodgson  dt  Co.  contemporaneously  with  the  pledge 
and  deposit. 

The  Defendant  Ooret^  by  his  answer  to  the  bill,  gave  the  following 
account  of  the  transaction.  He  said  that,  on  the  17th  of  October 
Hodgson  brought  him  the  bills  of  lading  for  the  342  bales  per  British 
Empire^  and  requested  him  to  make  him  (Hodgson)  an  advance  upon 
them.  <<  There  were  at  this  time  open  accounts  between  me  and 
the  said  Edward  Hornby  Hodgson  in  respect  of  previous  cotton 
transactions,  in  which  I  had  acted  as  broker  for  the  said  Edward 
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y.-O.W.     Hornby  Sodgwn.    In  particalar,  there  was  a  snm  of  £2709  3s^ 

1867        partly  for  cotton  which  had  been  porchased  by  me  for  them,  and 

IUghb     partly  for  losses  and  commissions  on  some  of  such  preyions  transac- 

Q^^       tionsy  for  which  he  had  accepted  a  bill  of  exchange^  dated  the  20tli 

— '      of  September,  1864,  drawn  by  me  upon  him  for  his  accommodatioD, 

and  payable  on  the  23rd  of  October,  1864,  and  which  he  was  bound 

to  take  up. 

**  At  the  same  time,  there  was  also  a  further  sum  of  £1268 
12a.  lid.,  for  another  loss  in  respect  of  another  of  such  previous 
transactions,  called  the  China  contract,  and  such  other  loss  was 
then  estimated  at  about  £1250,  but  was  afterwards  ascertained  to 
be  £1268  12a.  lid.  I  was  liable  for  such  last-mentioned  amount 
to  Perdvai  Brothers  <&  Co,,  from  whom  the  cotton,  in  respect  of 
which  such  last-mentioned  loss  had  been  made,  had  been  purchased 
by  me  as  broker  for  the  said  Edward  Sornby  Hodffson,  but  without 
disclosing  his  name  to  them ;  but  the  said  Edward  Hornby  Hodgson, 
as  between  him  and  me,  was  the  person  solely  liable  to  make  good 
such  amount." 

As  money  was  then  extremely  dear,  the  bank  rate  of  discount 
being  9  per  cent,  the  Defendant  at  first  refused  to  make  any 
advance,  but  later  in  the  same  day  he  consented  to  do  so,  and  at 
length  came  to  the  agreement  which  is  expressed  in  the  two 
above  stated  letters. 

Defendant  went  on  to  say  that  he  did,  out  of  his  own  moneys, 
retire  the  bill  for  £2709  Sa.,  and  also  in  like  manner  provided 
£1268  12a.  lid.  for  the  loss  on  the  China  contract.  He  had  no 
notice  that  the  cotton  was  not  Hodgson's  own  property,  or  that  any 
one  else  was  interested  in  it.  In  December,  he  sold  the  cotton  for 
the  gross  sum  of  £8741  ISa.,  and  the  net  proceeds,  which  weie 
due  on  the  28th  of  March,  1865,  amounted  to  £8466  lis.  Sd.,  out 
of  which  he  retained  the  principal  and  interest  due  to  him,  in- 
cluding the  general  balance  of  account  due  to  him  from  Hodgson^ 
and  paid  oyer  the  balance  to  Hodgson,  CooJcson,  <&  Co. 

He  said  the  pledge  was  made  to  secure  the  contemporaieois 
advance  of  £500,  and  also  the  repayment  of  the  two  sums  of 
£2709  3a.  and  £1268  12a.  lid.,  which  he  undertook  to  pay  on 
account  and  on  behalf  of  Hodgson,  and  which  he  subsequently 
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paid  as  above  stated,  and  not  to  secure  any  antecedent  debt    He     .  V.^.  W. 
claimed  to  retain  the  genercd  balance  of  account  by  Tirtne  of  a       1867 
cnstom  of  the  Liverpool  cotton  market.  llIanR 

The  following  passages  from  the  Defendant  Chrsfs  afiSdavit  were 
also  referred  to  by  His  Honour : — 

**0n  the  20th  of  September,  1864, 1  received  from  the  Defen- 
dant, Hodgson,  the  acceptance  of  his  firm  of  Sodgwn^  Mather^ 
&  Co.,  to  my  draft  for  £2709  Ss.  Such  acceptance  was  given  in 
respect  of  the  sum  of  £2209  45.,  which  was  then  due  to  Messrs. 
Schemeil  Brothers,  through  me,  from  the  said  E»  H.  Hodgson  for 
cotton  bought  from  them  by  me  on  his  account,  and  the  balance 
for  estimated  losses  due  to  me  on  some  previous  transactions  in 
cotton,  in  which  I  had  acted  as  his  broker.  .  •  • 

**  On  the  2nd  of  July,  1864, 1  was  instructed  by  the  Defendant 
Hodgson,  to  purchase  for  him,  as  his  broker,  500  piculs  of  China 
cotton.  ...  I  accordingly,  on  the  2nd  of  July,  1864,  purchased 
500  piculs  China  cotton,  from  Messrs.  Percivai  Brothers,  cotton 
brokers  of  Liverpool.  The  contract  of  purchase  was  entered  into 
by  me  in  my  own  name,  without  disclosing  my  principal,  and  I 
was,  therefore,  liable  to  Messrs.  Percivai  Brothers,  on  such  con- 
tract. .  .  • 

^  On  the  22nd  of  September,  1864,  by  instructions  of  the  said 
E.  H  Hodgson,  I  re-sold  the  said  last-mentioned  cotton  to  Messrs. 
B.  Whitworth  Brothers,  at  14^.  per  pound,  which  was  the  best 
price  which  could  be  obtained  for  the  same  at  that  time.  The 
net  price  due  to  Messrs.  Percivai  Brothers,  on  the  ptlrchase  by  me 
of  the  said  cotton,  was  £5139  16$.,  and  it  became  payable  ou  the 
3rd  of  October,  1864,  less  three  months'  interest  as  by  custom.** 

» 

It  appeared  that  at  the  date  of  the  filing  of  the  bill,  the  bill 
of  exchange  for  £2709  30.  was  still  in  GorsPs  possession.  It  also 
appeared  from  GorsCs  books  that  he  had  debited  Hodgson  with  the 
£5139  168.,  as  due  on  the  3rd  of  October,  1864. 

Mr.  Willeock,  Q.C.,  and  Mr.  Boioring,  for  the  Plaintiffs  :— 

As  to  the  £500,  we  raise  no  question. 

With  respect  to  the  bill  for  £2709  Ss.,  although  the  acceptance 
was  not  due  till  the  23rd  of  October,  which  was  subsequent  to  the 
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Y.-C.  vr.     pledge  on  the  17th,  we  say  the  bOl  was  aooepted  by  Hodgson  on 

1867       the  20th  of  September,  to  discharge  his  own  liability  to  Oord^  as 

Maonxb     ^  broker,  in  respect  of  a  contract  for  the  purdiase  of  cotton  from 

Q^^       SehemeU  &  Co^  and  that  it  amounts  to  an  acknowledgment  of  a 

—       debt  then  due  from  Hodgson  to  Oorst.    There  was  a  right  of  action 

existing,  though  the  action  might  be  deferred  till  the  bill  was 

dishonoured.     Chrd  does  not  say  when  he  paid  SchemeU  dt  Co., 

or  that  he  has  actually  paid  them ;  but  it  is  the  fact  that  Hodgwiiz 

acceptance  remained  to  the  last  in  QonPs  possession,  proving  that, 

if  the  pledge  be  set  aside,  the  debt  from  Hodgson  to  Qwd  is  still 

in  existence.     Qord  may  yet  sue  Hodgson  on  the  bill,  and  so  the 

case  is  brought  almost  within  the  words  of  Learoyd  ▼.  Robinson  (I). 

On  the  China  contract,   Oorsl  alone  was  liable  to  Percivd 

Brothers  for  the  £5139  16s.,  but  he  had  debited  Hodgson  with  this 

sum  in  account  as  on  the  3rd  of  October ;  and  the  balance  after  the 

roHsale  represented,  not  the  debt  from  Chrsl  to  Perdval  Brothers, 

but  the  debt  from  Hodgson  to  Oorsl. 

As  to  the  custom,  the  allegation  is  monstrous  in  itself;  Leudeart 
T.  Cooper  (2) :  but  were  the  custom  ever  so  good,  it  was  ousted 
by  the  special  agreement. 

Except,  therefore,  as  to  the  £500,  these  were  antecedent  debts; 
the  Factors'  Acts  are  excluded,  and  the  ordinary  rules  of  law 
apply, 

Mr.  Kay,  Q.C.,  and  Mr.  TF.  JP.  Bdbinson,  for  the  Defendant 

Qorst: — 

• 

First,  as  to  the  China  contract,  until  Oorsl  paid  Pereivd 
Brothers,  there  was  no  debt  due  &om  Hodgson  to  Oorsl,  and  the 
case  is  precisely  within  Jewan  y.  Whitworth  (3).  Chrsl  could  not 
have  sued  Hodgson  until  he  had  himself  parted  with  money. 
No  entry  in  OorsFs  books  can  alter  the  truth  and  '&ct  of  the 
case. 

As  respects  the  bill  of  exchange,  there  was  clearly  no  debt  till 
the  bill  fell  due.  (?or8<  was  not  liable  till  fod^Bon  had  niade  default 
In  Learoyd  t.  Robinson,  the  important  distinction  is,  that  the  bill 
was  actually  overdue.    Moreover,  in  Learoyd  v.  Robinson,  there 


(1)  12  M.  &  W.  745.  (2)  3  Scott,  521. 

(8)  Law  Bep,  2  Eq.  692,  702. 
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W8ze  two  co-debtors,  whereas  Oord  was  surety  only,  Eodgson  being  Y«rO.  W. 

the  pnDcipal  debtor.  18S7 

[Beferenoe  was  made  to  Namkhaw  v.  Brownrxgg  (1).]  mTckvi 


Sir  W.  Page  Wood,  V.O.  :— 

I  thinly  when  the  whole  facts,  which  are  not  in  controyersy,  are 
known,  there  is  no  difficulty  in  seeing  that  the  cotton  cannot  be 
aTailable  for  anything  beyond  the  actual  money  advanced,  namely, 
the  £500. 

I  think  it  would  be  imputing  a  very  narrow  view  to  the  framers 
of  the  statutes  if  I  were  to  hold  that,  because  where  a  man  has 
beoome  surety  for  another,  there  is  no  debt  from  the  principal  to 
the  surety  until  the  principal  has  made  default  and  the  surety 
has  been  called  upon  to  pay,  therefore,  if  the  surety  relieves  him- 
self of  the  liability  by  paying  the  debt,  such  a  payment  is  not  in 
lespect  of  an  antecedent  debt,  and  that  a  pledge  of  goods,  given 
by  the  principal  to  the  surety  to  obtain  such  a  payment,  will  be 
protected  by  the  Factors'  Acts. 

Of  course  such  a  pledge  could  not  be  protected  except  by  the 
Factors'  Acts.  Then  what  do  the  Factors'  Acts  enable  the  factor 
to  do?  [His  Honour  read  the  1st  and  3rd  sections  of  the 
5  &  6  Yict.  c.  89,  remarking  that  there  were  two  things  for  which 
a  Talid  pledge  could  be  made,  namely,  an  advance  originally  made, 
and  a  continuing  advance  on  the  same  goods,  but  both  must  be 
(idva/n/ces  of  money  against  the  goods :  also  that  the  former  part 
of  the  8rd  section  did  not  appear  to  apply  to  this  case ;  and 
continued:—] 

The  words  **  and  to  no  further  or  other  intent  and  purpose,"  in 
the  3rd  section,  shew  that  the  case  of  an  antecedent  debt  is  not  the 
only  case  which  is  excepted  from  the  statute,  but  one  of  the  many 
cases  in  which  it  is  declared  the  statute  shall  not  have  effect. 
The  statute  is  careful  to  say  what  the  Legislature  really  did 
intend,  namely,  that  the  agent  shall  be  empowered  to  obtain 
money  which  he  may  want  for  his  principal's  purposes ;  that  the 
lender  is  not  required  to  ask  any  question  about  that ;  and  that 
an  agent  in  the  possession  of  goods,  who  is  entrusted  with  selling 

(1)  2  D.  H.  &  G.  441.  , 
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V.-0,  W.     them,  shall  also  have  the  opportunity  of  borrowing  upon  them. 

1867        He  may  either  sell  or  borrow ;  bat  he  most  raise  money — ^it  must 
Macmeb     ^  ^^  advance  of  money.    The  section  says,  the  statute  shall  not 

GoB9r       pi*otect  an  antecedent  debt,  it  shall  protect  only  an  advance,  and 

—        nothing  else  whatsoever. 

Then  there  remains  the  question  whether,  with  respect  to  ihe 
rest  of  the  transaction  beyond  the  £500,  there  was  any  advance. 

Now  Mr.  Oorsi  gives  the  following  account  of  the  transaction  in 
his  answer  and  ajBSdavit : — [His  Honour  read  the  paragraph  from 
Mr.  GorsPs  answer  set  out  above,  observing  that  he  considered  the 
statement  to  amount  to  this, — that  Hodffson  owed  Chmt  £2709, 
for  which  he  had  accepted  a  bill  of  exchange.  For  what  was  that 
bill  accepted?  For  the  previous  transaction,  open  aooounts^or 
whatever  they  might  be  called.    His  Honour  continued: — 1 

If  a  man  has  an  account  with  you,  and  there  is  a  balance  due  to 
you,  and  for  that  balance  he  accepts  a  bill  of  exchange,  I  appte- 
hend  that  is  a  distinct  debt  due  from  him  to  you.  He  has  paid 
you  by  a  bill  of  exchange,  but,  of  course,  if  the  bill  is  not  paid  by 
him  at  maturity,  the  bill  being  dishonoured,  and  you  not  getting 
your  money,  it  remains  a  debt  Therefore,  when  security  is  given 
for  the  purpose  of  enabling  the  person  who  has  been  paid  by  a  bill 
of  exchange  to  get  payment  in  money,  it  is  in  truth  saying,  in 
so  many  words,  **  I  give  you  these  goods  to  pay  the  debt  for  which 
I  gave  you  the  bill,  and  which  I  don't  find  it  convenient  to  pay  in 
money." 

The  way  in  which  it  is  stated  in  the  affidavit  is  alittle  more  foil. 
[His  Honour  read  the  extract  set  out  above,  and  observed  that 
what  it  came  to  was,  that  a  debt  was  due  from  HodffBOfif  though 
the  transaction  was  so  muffled  up  in  words  as  not  to  be  called 
a  debt.  The  deponent  did  not  say  whether  or  not  he  had  paid 
Sehemeil  as  to  this  transaction,  though  he  was  a  little  more  par- 
ticular in  saying  he  had  paid  the  persons  to  whom  he  made  himself 
primarily  liable.    His  Honour  continued : — J 

The  bill  was  not  due  till  the  23d  of  October,  and  this  tzansao- 
tion  took  place  on  the  17th;  but  I  apprehend  that  makes  no 
diJSerence.  If  a  bill  is  given  to  secure  an  antecedent  debt^  though 
the  bill  is  not  actually  due  at  the  time  when  the  pledge  is  made, 
yet  if  the  pledge  is  made  for  the  purpose  of  taking  up  that  bill,  it 
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is  made  for  the  purpose  of  paying  that  antecedent  debt  which  the     V^.  W. 
bill  was  intended  to  coyer.  1887 

I  think  the  other  transaction  is,  if  possible,  plainer  still,  because     Machxi 
it  stands  thus :  Oorst  bays  for  Hodffson,  on  the  29th  of  September,      qo^ 

upwards  of  £5000  worth  of  goods,  and  he  debits  Hodgson  with  that       

sum  in  account.  At  the  same  time  he  says  he  is  not  Hodgson's 
creditor,  because  he  has  made  himself  liable  to  pay  this  sum  on  the 
3rd  of  October  to  the  person  from  whom  he  bought.  On  the 
17th  of  October,  being  liable  to  Pereival  it  Co.  for  this  £5139,  and 
haying  charged  Hodgson  with  it  in  account,  he  sells  the  cotton 
again  for  £3896,  also  payable  on  the  same  3rd  of  October.  The 
balance  upon  that  is  £1268  12s.  lid.,  and,  as  Mr.  Bowring  re- 
marked, this  balance  represents,  to  all  intents  and  purposes,  the 
debt  due  from  Hodgson  to  Gorst,  and  not  in  any  way  a  sum  which 
is  owing  from  Oorst  to  Pereival. 

Then,  in  order,  I  suppose,  to  bring  the  transaction  within  the 
scope  of  some  remarks  in  Jewan  y.  Whiiworth  (1),  the  Defendant 
says,  "It  was  not  a  debt  due  to  me  because  I  had  not  paid  Pereival 
&  Co.    Until  I  paid  Pereival  dk  Co.  it  was  no  debt  due  to  me." 
Bat  I  doubt  yery  much  whether  it  is  competent  to  Oorst  to  say 
tluX  when  he  has  treated  the  £5139  as  due  to  him  in  account  from 
Sodffson^  and  in  the  face  of  the  letter  from  Hodgson  to  Oorst  of 
tlie  I7th  ot  October,  1864.    I  think  that,  as  the  whole  matter  was, 
on  the  17th  of  October,  treated  as  accomplished,  this  must  be  con- 
sidered an  antecedent  debt  within  the  very  words  and  purview  of 
the  statute.     The  obserrations  in  Jewan  y.  WhUtoorth  must  be 
taken  with  reference  to  the  whole  transaction,  and  the  position  in 
wluch  that  case  stood,  which  was  Yery  di£fereirt  from  the  present 
1&  that  case  there  was  an  arrangement  by  which  Whitworth,  the 
person  buying  in  his  own  name,  had  become  liable  for  Hodgson, 
the  person  for  whom  he  bought,  which  liability  would  result  in  a 
debt  due,  as  soon  as  Whitworth  made  the  payment,  from  Hodgson, 
^ho  pledged  the  goods,  to  Whitworth^  the  broker,  who  had  so 
pledged  his  credit.    But  the  money  not  having  been  yet  actually 
paid,  the  broker,  not  having  funds  to  make  the  payment,  went  to 
a  third  person,  {Jlare.  Whitworth,  who  held  the  same  position  there 
that  Oorst  does  here,  did  not  say  to  Hodgson, ''  Give  me  the  cotton 

(1)  liiw  Bep.  2  £q.  702. 
Vol.  IV.  2  (7  2 
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y.-O.  W.  that  I  may  raise  the  money  and  &ee  myself  from  the  liability " 
1867  but  wanting  to  raise  money  for  the  purpose  of  paying  this  liability, 
jiu^^  he  went  to  Clare  with  the  documents  of  title,  Clare  haymg  no 
antecedent  claim  against  Hodffson^  and  being  under  no  obligation 
to  provide  for  the  payment,  and,  with  the  consent  of  the  principal, 
asked  dare  to  advance  this  money,  Clare  agreed  to  do  this,  upon 
having  the  securities,  and  they  were  put  into  WhiinoorQC*  hands 
for  the  purpose  of  being  handed  to  CZare,  and  for  the  purpose  of 
raising  this  money.  It  was  with  reference  to  that  part  of  the  case 
that  I  made  the  observations  upon  which  Mr.  Eay  relied,  at  p  702 
of  the  report  of  Jewan  v.  WhUworfh. 

I  now  come  to  Learayd  v.  Bdbineon  (1).  There  Garh,  being 
jointly  liable  with  the  Defendant  on  a  bill  of  exchange  which  had 
become  due,  obtained  from  the  Defendant  £300  for  the  purpose  of 
taking  up  the  bill,  and  at  the  same  time  deposited  with  him  ihe 
Plaintiff's  goods.  Mr.  Justice  CoUman  told  the  jury,  that  if  they 
thought  the  transaction  was  only  a  circuitous  mode  of  paying  the 
bill  on  which  the  Defendant  was  liable,  it  was  not  within  the 
Factors'  Act^  and  the  Plaintiff  was  entitled  to  recover.  The  learned 
Judge  seems  to  have  read  the  Act  as  I  do,  as  protecting  every 
hon&Jiie  advance ;  but  only  hand  fide  advances,  and  not  antecedent 
debts. 

So  in  Jewan  v.  Whitworlhj  WhUnoorth  was  under  a  liability 
which,  when  he  made  payment,  would  become  a  debt  from  Sodffson 
to  himself;  but  the  advance  by  the  Clares  was  entirely  within  the 
meaning  and  purview  of  the  statute,  though  in  one  sense  there  was 
an  antecedent  debt  of  Whitu)orth  to  the  vendors  of  the  cotton. 

From  the  remark  of  Baron  ParJce  in  Learoyd  v.  Sobinson,  '^  The 
transaction  was  not  that  of  a  loan  at  all ;  and  the  owner  of  the 
goods  never  had  the  least  chance  of  getting  the  money,"  it  is  dear 
that  what  was  passing  in  the  mind  of  the  Court  v^as  this : — ^The 
Factors'  Act  gives  the  factor  all  the  powers  that  an  owner  would 
have  of  raising  money.  It  is  for  the  benefit  of  mankind  that  he 
should  have  such  powers — ^there  is  the  chance  of  the  money  so 
raised  going  to  the  employer — ^if  the  factor  be  an  honest  man  it 
will  reach  the  employer ;  but  the  goods  are  not  to  be  pledged  to 
pay  an  antecedent  debt^  instead  of  an  immediate  advance. 
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I  think  the  refinlt  of  Mr.  Oarsfs  statement  is  this : — ^'  Hodffson     Y.-C.  W. 
owed  me  so  much  money,  and  in  order  to  get  the  bill  paid  I  took        1867 
the  pledge."  -.MAonB 

Here  the  debt  due  from  Hodgson  to  Garsi  was  £5100  and^up-      G<»in; 

wards.   Against  that  the  sum  of  £3800  and  upwards  was  set  off,        

whether  before  or  after  the  transaction  in  question  I  do  not  stop 
to  mqnire.  Then,  in  his  letter  of  the  17th  of  October,  Chrst 
flcbowledges  the  receipt  of  the  bills  of  lading,  and  agrees  *^  to 
pay,  against  the  same  documents,  the  loss  upon  your  China 
contract  through  me,  dated  July  2nd,  estimated  at  about  £1250, 
120W  orerdue  in  cash.**  This  is  no  advance  in  money,  it  is  only  a 
settlement  of  liabilities  in  account.  Before,  Oord  was  liable  to 
pay  the  money  in  the  case  of  Hodgson  being  unable  to  pay  it ; 
BOW  he  himself  agrees  to  discharge  the  liability. 

Now  I  think  Qorst  has  dealt  with  this  sum  of  money  in  such  a 

^&7  as  precludes  him  from  saying  it  was  not  to  be  treated  as  a 

debt  between  him  and  Hodgson.    But,  if  I  should  be  wrong  in 

ihi  newj  and  if  this  should  not  be  an  antecedent  debt,  but  only  a 

liability,  then  I  think  it  is  a  transaction  which  is  not  protected  by 

the  statute,  because  I  read  the  3rd  section  of  the  5  &  6  Vict  c.  89, 

^protecting  nothing  except  an  actual  adyance  of  money;  and  I 

look  at  this  transaction  as  one  in  which  Oorsl  relieved  himself  &om  a 

liability  under  which  he  was  placed,  borrowing  no  money  from 

Anybody,  and  placing  no  money  in  the  bands  of  those  who  pledged 

the  goods. 

Ab  to  tbe  general  balance,  it  is  concluded  by  authority  that 
whatever  be  tbe  custom,  brokers  and  others  have  no  hold  for 
their  general  balance,  when  there  is  a  specific  agreement  with  * 
^ference  to  the  object  of  the  deposit.  There  are  numerous  cases 
^'th  regard  to  short  bills  deposited  with  bankers,  and  the  like. 
(^ovsdl  V.  Simpson  (1),  was  a  case  of  an  attorney's  deposit ;  but 
there  are  numerous  authorities  to  shew  that  where  there  is  a  special 
agreement  Ihe  general  lien  is  ousted,  and  you  can  only  rely  on 
your  special  agreement. 

There  will  be  a  declaration  that  the  pledge  of  the  342  bales  of 
cotton,  and  the  deposit,  indorsement,  and  delivery  of  the  bills  of 
lading  for  the  same,  by  Hodgson  <£  Cb.  to  the  Defendant  Qorstf 

(1)  16  Yes.  275. 

2  (72  2 
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y.-O.  W,     conferred  on  the  Defendant  Oard  no  right  or  title,  except  as  to 
1867       the  £500  adyancedy  and  except  to  the  extent  of  the  lien  of  the  Be- 
Magkib     fendants  for  freight  and  other^  charges  and  expenses  properly  in- 
Q^^^      corred,  and  paid  by  them  respectiyelyy  and  except  as  to  the  amoimt 
which]  has  been  paid  oyer  to  B.  Hod ff son  dk  Cookstm.    The  Defen- 
dant Qord  to  pay  the  costs  of  the  suit  except  so  far  as  they  haye 
been  increased  by  B,  Hodffsan  &  Cookson  being  parties  (their  costs 
being  borne  by  themselyes  by  agreement). 

Mr.  Kay  said  that,  if  it  should  appear,  on  taking  the  account 
between  the  Plaintiffs  and  Hodgson,  that  the  Plaintiffs  were  in- 
debted to  Hodgson,  to  that  extent,  the  fund  would  belong  to  Gcrdy 
under  the  first  Factors*  Act,  he  haying  dealt  with  Hodgson  in  igno- 
rance of  his  being  other  than  the  true  owner.  Under  these  cir- 
cumstances, as  the  bill  prayed  for  an  account  of  all  dealings 
between  Hodgson,  Mather,  &  Co,  and  the  Plaintiffs  up  to  the  date 
of  the  pledge,  he  asked  for  that  account. 

Mr.  WtUcock  said  that,  if  the  Defendant  Gorst  asked  for  such  an 
account,  he  must  take  it  at  the  peril  of  costs. 

The  Yice-Chaxceixob  said  that  if  the  account  were  asked,  be 
must  grant  it.  At  the  same  time  the  Plaintiff  were  entitled  \q 
haye  the  money  paid  to  them,  and  if  the  Defendant  chose  to  file  a 
bill  to  haye  the  benefit  of  the  lien,  that  would  be  another  thing* 
An  account  would  accordingly  be  directed  at  the  request  of  the 
Defendant,  which  he  might  prosecute  or  not  as  he  thought  fit. 

.  Solicitors  for  the  Plaintiffs :  Messrs.  Clarke,  Son,  d  Batdm. 

'  *  ft 

Solicitors  for  the  Defendants :  Messrs.  Oregory,  Bowdiff&f » 
S^vie^  agents  for  Messrs.  Duncans,  Squarey,  &  Co.,  Liverfod 
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UNrUED  STATES  OF  AMERICA  v.  MoEAR  v.-aw. 

1867 
Plfoding^FJea-'DiBanmy^FoifeUurt^Pendlty  under  Foreign  Law. 

To  a  bill  by  the  United  Slates  of  America^  praying  an  aooonnt  of  all 
moDeys  reoeiyed  by  the  Defendant  as  agent  of  the  ao-called  Oavemment 
(f  the  Confederate  States  of  Atnerioa  in  this  oountiy,  and  consequential  relief, 
the  Defendant  pleaded  that,  by  an  Act  of  Congress,  the  property  of  all  persons 
acting  as  agents  of  the  Confederate  Oovemment  was  made  liable  to  ooofisca- 
tkm,  and  that  proceedings  in  rem  were  actually  pending  in  the  United  States 
to  obtain  a  seizure  of  his  property  on  the  ground  of  such  agency;  that  no 
pardon  had  been  extended  to  Defendant ;  and  that  it  was  ineqtdtable  for  the 
United  States  to  sue  for  relief  in  thilB  Court  without  first  waiving  the  for- 
feiture, and  abandoning  the  proceedings  in  rem. 

Flea  allowed  on  the  ground  that  he  who  seeks  equity  must  do  equity,  and 
that  the  Plaintiifs  were  not  entitled  to  the  assistance  of  equity  in  this 
ooontiy  to  obtain  the  moneys  held  by  the  Defendant 'as  agent,  without 
wairing  the  forfeiture  to  which  his  agency  exposed  him  in  the  United 
States. 

The  case  distinguished  from  The  Xing  of  the  Two  SicQies  t.  WiBcox  (1), 
hy  the  admission  by  the  Plaintifis,  upon  the  present  record,  of  the  facts  averzed 
in  the  plea  in  bar  of  the  discovery  and  relief  sought  by  the  bilL 

PiaEA, 
The  bill  contained  the  following  averments : — 
1.  In  the  year  1861  diyers  persons  "who  were  inhabitants  and 
subjects  of,  and  owed  allegiance  to,  the  Plaintiffs,  the  United  Staies 
rfAmeriea,  rose  in  rebellion  against  the  goyerament  of  the  Plain- 
tififl,  and  formed  themselyes  into  an  association  for  the  purpose  of 
t^^nying  on  the  said  rebellion.    The  said  several  persons  nsuiped 
the  Plaintiffs'  authority,  and  established  in  part  of  the  Plaintiffs' 
dominions  a  pretended  goyemment  under  the  style  of  the  *'  Ooverfh 
^^  of  Oie  Confederate  States  of  America^*  which  assumed  the 
^^^hmnistiation  of  public  affairs  there^  and  exercised  such  usurped 
Authority  durixig  the  rebellion,  and  until  the  rebellion  was  put  an 
end  to  as  after  mentioned 

2.  The  said  pretended  goyemment  during  the  period  of  their 
exercising  such  usurped  authority  as  aforesaid,  possessed  them- 
selyes of  divers  moneys,  goods,  and  treasures,  which  were  part  of  the 
public  property  of  the  Plaintiff's,  and  other  moneys  and  goods  were 

(1)  1  Sim.  (N.a)  aoi- 


328  EQUITT  GASES.  [L  S. 

Y.-a  W.     from  time  to  time  paid  and  oontribnted  to  them  by  diveis  penoBs 

18G7       being  inhabitants  of  the  United  StaieSj  and  who  owed  allegiance  ta 

TJhitid      the  Plaintiffs,  or  were  seized  and  acquired  by  the  said  pretended 

^^J^'    goyemment  in  the  exercise  of  their  usurped  authority ;  and  all  the 

MoRam.     said  moneys  and  goods  became  part  of  the  public  property  of  the 

—       said  pretended  goyemment,  or  were  employed,  or  intended  to  be 

employed,  by  them  for  the  purposes  of  the  said  pretended  goyeni- 

ment,  and  in  aid  of  the  said  rebellion. 

3.  The  said  pretended  goyemment,  and  their  agents,  sent  to 
diyers  agents,  and  other  persons  in  England^  large  amounts  of 
money  to  be  laid  out  in  purchasing  goods,  or  otherwise  for  the  nse 
of  the  said  pretended  goyemment,  and  also  sent  to  Enghrd  laige 
quantities  of  goods  to  be  sold,  and  the  proceeds  to  be  laid  out  in 
purchasing  goods,  or  otherwise,  for  the  use  of  the  said  pretended 
goyemment 

4.  The  said  pretended  goyemment  and  their  agents,  at  the 
time  aforesaid,  sent  large  sums  of  money,  and  krge  quantities 
of  goods,  to  CkHin  J.  MeBae,  the  aboye-named  Defendant,  and 
the  said  Colin  /.  McRae  sold  a  large  part  of  the  said  goods,  and 
receiyed  the  moneys  from  such  sale,  and  at  the  dissolution  of  the 
said  pretended  goyemment  the  said  Defendant  had  in  his  possesr 
sion  or  power  laige  sums  of  money,  and  large  quantities  of  goods, 
which  had  been  so  sent  to  him  as  aforesaid,  or  which  had  arisen 
from  moneys  and  goods  so  sent  to  him  as  aforesaid. 

5.  The  said  rebellion  was  entirely  suppressed,  and  is  now  at  end, 
and  the  said  association,  or  so-called  Confederate  Chvemmeni,  has 
ceased  to  exist,  and  the  seyeral  persons  who  had  formed  themselves 
into  the  said  pretended  goyemment,  and  on  whose  account  the 
said  moneys  and  goods  were  sent  as  aforesaid,  haye  submitted  to 
the  authority  of  the  goyemment  of  the  Untied  Staiesj  and  all  the 
joint  or  public  property  of  the  persons  who  constituted  the  said 
pretended  or  so-called  Confederaie  Oovemment,  including  the  said 
moneys  and  goods,  haye  yested  in  the  Plaintiffs,  and  the  so-called 
Confederate  Chvemmeni  does  not,  nor  does  any  person  on  their 
hehalf,  now  claim  to  be  entitled  to,  or  interested  in,  the  said 
moneys  and  goods,  and  by  reason  of  the  said  goyemment  heing 
dissolyed  they  cannot  be  made  parties,  and  they  are  nol^  in  ^ 
necessary  parties  to  thi§  suit 
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6.  The  said  moneys  and  goods  are  now  the  absolute  property  of    V.*0.  w. 
the  Haintiffiiy  and  ought  to  be  paid  and  delivered  to  them,  or  to       1867 
tiieir  order.    ,  Unno 

The  prayer  of  the  bill  was  for  an  account  of  all  moneys  and    ^^|^^* 
goods  which  had  come  to  the  hands  of  the  Defendant  as  agent  for,      ^^ 

or  otherwise  on  behalf  of,  the  said  pretended  goyemment^  and  of       

his  dealiogs  therewith,  and  that  Defendant  might  be  ordered  to 
pay  to  Plaintiffs  the  moneys  which,  on  taking  such  account,  might 
be  in  his  hands,  and  to  deliyer  over  to  Plainti£Es  the  goods  which 
were  so  in  his  hands.  The  bill  also  prayed  the  appointment  of  a 
leoeirer,  and  an  injunction  against  any  parting  with  the  goods  in 
his  hands. 

To  this  bill  the  Defendant  had  put  in  a  plea  setting  forth  an  Act 
of  Congress  of  the  aboye-named  Plaintiffs,  the  Untied  Stales  of 
imeriea,  aj^iroyed  the  17th  of  July,  1862,  by  which  it  was  enacted 
BB  follows : — **  Sect.  5.  To  insure  the  speedy  termination  of  the 
present  rebellion  it  shall  be  the  duty  of  the  President  of  the  Untied 
Shies  to  cause  the  seizure  of  all  the  estate  and  property,  moneys, 
stock,  credits  and  effects,  of  the  persons  hereinafter  named  in  this 
section,  and  to  apply  and  use  the  same,  and  the  proceeds  thereof, 
£>r  the  support  of  the  army  of  the  Untied  States,  that  is  to  say,  of 
any  person  hereafter  acting  as  an  officer  of  the  army  or  nayy  of 
the  rebels  in  arms  against  the  goyemment  of  the  Untied  States  f 
of  any  person  acting  as  President,  Vice-President,  &c.,  or  holding 
any  office  in  the  so-called  Oanfeiercie  States;  "ot  any  person 
hereafter  holding  any  office  or  agency  under  the  goyemment  of 
the  so-called  Confederate  States  of  America,  or  under  any  of  the 
sereisl  states  of  the  said  Confederacy,  or  the  laws  thereof  whether 
BQch  office  or  agency  be  national,  state,  or  municipal,  in  its  name 
or  character,  proyided  that  the  persons  aboye  described  shall  haye 
accepted  their  appointment  or  election  since  the  date  of  the  pre- 
tended ordinance  of  secession  of  the  state,  or  shall  haye  taken 
an  oath  of  allegiance  to,  or  ]to  support,  the  constitution  of  the  so- 
called  Confederate  States ;  of  any  person  who,  owning  property  in 
any  loyal  state  or  territory  of  the  Untied  States,  or  in  the  district 
of  Cclunibia,  diall  hereafter  assist,  and  giye  aid  and  comfort  to 
SQch  rebellion.** 
Sect.  6  proyided  that  the  estate  and  effects  of  all  persons 
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y.-G.  W.     engaged  in  armed  rebellion  against  the  government  of  the  Uwiei 

1867       StateSy  or  aiding  or  abetting  such  rebellion,  and  not  retoming  to 

UNma)      their  allegiance  within  sixty  days  after  public  warning  and  pro- 

^^™  o'    damation,  should  be  liable  to  seizure,  **  and  it  shall  be  the  duty  of 

V.  the  President  to  seize  and  use  (such  property)  as  aforesaid,  or  the 

*     proceeds  thereof." 

Sect.  7.  ''  To  secure  the  condemnation  and  sale  of  any  of  sacli 
property  after  the  same  shall  have  been  seized,  so  that  it  may  be 
made  available  for  the  purpose  aforesaid,  proceedings  in  rem  shall 
be  instituted  in  the  name  of  the  United  SHaies  in  any  District  Court 
thereof,  or  in  any  Territorial  Court,  or  in  the  United StaiesJiMd 
Court  for  the  district  of  Gb7um&ia,  within  which  the  property  aboTe 
described,  or  any  part  thereof,  may  be  found,  or  into  which  the 
same,  if  moveable,  may  first  be  brought;  which  proceedings  shall 
conform  as  nearly  as  may  be  to  proceedings  in  admiralty  or  revenue 
cases,  and  if  the  said  property,  whether  real  or  personal,  shall  be 
found  to  have  belonged  to  a  person  engaged  in  rebellion,  or  who 
has  given  aid  or  comfort  thereto,  the  same  shall  be  condemned  as 
enemies'  property,  and  become  the  property  of  the  United  Siidet 
and  may  be  disposed  of  as  the  Court  shall  decree,  and  the  proceeds 
thereof  paid  into  the  treasury  of  the  United  States  for  the  purposes 
aforesaid." 

Sect.  8  referred  to  the  carriage  of  such  proceedings,  and  the 
vesting  of  the  property  seized  in  the  purchasers. 

Sect.  13.  '^The  President  is  hereby  authorized  at  any  time  here- 
after, by  proclamation,  to  extend  to  persons  who  may  have  parti- 
cipated in  the  existing  rebellion  in  any  state,  or  part  thereof 
pardon  and  anmesty,  with  such  exceptions,  and  at  such  time,  and 
on  such  conditions,  as  he  may  deem  expedient  for  the  public  wel* 
fare." 

Sect.  14  enabled  the  Courts  of  the  United  Stales  to  do  all  things 
necessary  for  carrying  the  Act  into  effect. 

The  plea  further  alleged :— '<  That  this  Defendant  is  seised  o( 
and  entitled  to,  and  is  the  proprietor  of  certain  lands,  heredita- 
ments, real  estate,  and  immoveable  property  situate  in  SdmOy  in 
the  county  of  Dallas,  in  the  state  of  Alabama,  in  the  United  States 
of  America,  and  that  under  and  by  virtue  of  the  said  Act  of  Congress 
proceedings  in  rem  have  been  instituted,  and  are  now  beii^.pro^ 
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ented,  and  are  now  pending  in  the  name  of  the  above-named  Plain-  Y.-0.  W. 
ti&^  the  UnUed  States  ofAmeriea,  and  on  their  behalf,  and  with  their       1867 

authority,  in  the  District  Court  of  the  said  Untied  States  of  America,  United 

at  Mofdgomery,  in  the  said  state  of  Alabama,  within  the  district  of  a^^LuT 


which  Gonrt  the  said  land  belonging  to  this  Defendant  is  situate         ^' 

and  foondy  to  secure  the  condemnation  and  sale  of  such  land,       -; — 

and  the  confiscation  thereof,  and  of  the  proceeds  thereof  for  the 

use  of  the  above-named  Plaintifb,  the  Untied  States  of  Ameriea, 

on  the  ground  of  the  same  belonging  to  this  Defendant,  and  on  the 

Alleged  ground  of  this  Defendant  being  one  of  the  persons  named 

and  specified  in  the  said  Act  of  Congress  as  aforesaid,  whose  estate 

and  property  were  and  are  liable  to  be  seized,  and  condemned, 

and  confiscated,  for  the  use  of  the  above-named  Plaintiffs,  the 

Untied  States  of  America,  under  and  by  virtue  of  the  said  Act  of 

Congress." 

"And  this  Defendant  further  saith,  that  the  alleged  rebellion 
mentioned  in  the  said  Act  of  Congress  is  the  alleged  rebellion 
mentioned  in  the  bill  of  complaint  in  this  suit,  and  that  the  so- 
<^ed  Confederate  States  of  America  mentioned  in  the  said  Act  of 
Congress  were  and  are  the  same  as  the  pretended  government, 
under  the  style  of  the  Oovernment  of  the  Confederate  Slates  of 
Ameriea,  mentioned  in  the  bill  of  complaint  in  this  suit." 

''And  this  Defendant  further  saith,  that  the  alleged  acts  of  this 
Defendant  in  the  said  bill  of  complaint  alleged,  and  his  alleged 
<x)nduct,  as  agent  for  and  on  behalf  of  the  said  government  of  the 
Confederate  States  of  America,  as  in  the  said  bill  of  complaint 
^eged,  are  also  alleged  and  insisted  upon  by  and  on  behalf  of  the 
above-named  Plaintiffs,  the  United  States  of  America,  in  the  said 
proceedings  in  rem  in  the  said  District  Court,  as  evidence  and 
^  proof  that  this  Defendant  was  and  is,  and  as  constituting  him 
one  of  the  persons  named  and  specified  in  the  said  Act  of  Con- 
gress, whose  estate  and  property  were  and  are  liable,  and  ought 
to  be  seized,  and  condemned,  and  confiscated  thereunder,  and 
as  evidence  and  in  proof  that  the  said  lands,  &c.,  belonging  to 
this  Defendant  as  aforesaid,  were  and  are  liable  and  ought  to  be 
seized,  and  condemned,  and  confiscated  for  the  use  of  the  said 
Vniied  States  of  America,  according  to  the  provisions  of  the  said 
Act  of  Congress.** 
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'^  And  this  Defendant  farther  saith,  that  no  pardon  or  amnesty 
has  been  extended  under  the  said  Act  of  Congress  to  this  Defen- 
dant" 

**  And  this  Defendant  further  saith,  that  this  Defendant  cannot 
answer  the  interrogatories  filed  for  the  examination  of  this  Defen- 
dant  in  answer  to  the  bill  of  complaint^  or  make  any  answer  to  the 
said  bill  of  complaint^  without  exposing  this  Defendant  to  the 
oondemnation,  and  sale,  and  confiscationy  by  and  for  the  use  of  the 
Plainti£b»  the  United  States  of  America,  by  means  of  the  said  pro- 
ceedings in  rem  under  the  said  Acts,  of  the  land  belonging  as 
aforesaid  to  this  Defendant,  and  that  it  is  inequitable  that  the 
Plaintifb  should  sue  for  or  obtain  any  relief  in  this  suit  without 
extending  a  pardon  and  amnesty  to  this  Defendant  under  the  said 
Act»  and  waiving  and  releasing  to  this  Defendant  the  forfeitures 
and  penalties  of  the  said  Act,  and  abandoning  the  said  proceedings 
inremJ* 

"  All  which  matters  and  things  this  Defendant  doth  aver  to  be, 
and  he  pleads  the  same  in  bar  to  the  whole  of  the  discoyery  and 
relief  sought  by  the  said  bill,  and  prays  the  judgment  of  this 
Honourable  Court  in  respect  thereof.'' 

The  plea  was  set  down  for  argument 

Mr.  W.  K  James,  Q.C.,  Mr.  Marten,  and  Mr.  J.  P.  Benjamin,  in 
support  of  the  plea  :-— 

No  one  is  bound  to  answer  so  as  to  subject  himself  to  penalties, 
or  to  anything  in  the  nature  of  a  forfeiture,  and  as  the  forfeiture 
to  which  the  Defendant^  who  is  owner  of  real  estate  in  the  state 
of  Alabama,  would  be  liable,  under  the  Act  of  Congress,  as  an 
agent  of  the  late  Confederate  Oovemment,  is  not  matter  apparent 
upon  the  biU,  the  defence  is  properly  taken  by  plea:  Duncalfr' 
Slake  (1) ;  Smith  v.  Bead  (2) ;  Harrison  r.  Southcote  (3). 

The  bill  is  substantially  a  bill  for  discoyery,  as,  but  for  the  dis- 
covery which  is  sought,  there  is  nothing  to  shew  that  there  would 
not  be  a  sufficient  remedy  at  law,  and  therefore  the  plea  is  good, 
not  only  as  to  the  discovery,  but  also  as  to  the  relief.  Bat  in  any 
case,  the  plea  may  be  good  as  to  part,  and  might  be  allowed  as  to 


(1)  1  Atk.  62. 


(2)  1  Atk.  626. 


(3)  1  Atk.  628. 
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the  discovery,  though  oyerraled  as  to  the  relief:  Earrison  y.  Soulh- 
Wk  (1) ;  except  in  the  case  of  a  plea  to  the  jurisdiction,  which  is 
i^arded  no  more  fiEtyourably  than  a  demurrer  which  coTers  too 
much,  and  is  therefore  bad  as  to  all :  Bishop  of  Sodor  and  Man  t. 
Earl  of  Derby  (2).  With  respect  to  the  form  of  relief  prayed  by 
the  bill,  the  Plaintiffs  have  no  right,  independently  of  the  disco- 
Tery,  to  an  account,  there  being  nothing  in  the  bare  relation  of 
principal  and  agent  which  can  give  any  right  to  an  account  in 
equity :  Barry  v.  8teven$  (3) ;  O'Mahony  t.  Diokson  (4). 

On  the  general  principle,  that  he  who  seeks  equity  must  do 
equity,  the  Plaintiffs  are  not  entitled  to  obtain  relief  in  this  Court 
without  first  waiving  the  penalties  and  forfeiture  which  they  are 
at  this  moment  seeking  to  enforce  against  the  Defendant  in  the 
Untied  Slaies  Courts,  and  submitting  the  whole  matter  to  the 
jurisdiction  of  this  Court :  Shtsh  y.  Foster  (5) ;  Lord  Uxbridffe  r. 
Standand  (6) ;  Eaneon  y.  Keating  (7) ;  PMps  y.  Prothero  (8). 
The  Plaintiffs  cannot  ^approbate  and  reprobate;"  they  cannot 
treat  the  Defendant  as  guilty  of  tort^  and  liable  to  penalties  in  one 
jurisdiction,  while  they  are  seeking  an  account  against  him  in  this 
country  in  respect  of  the  very  same  transactions.  What  they  are 
doing  is,  to  confiscate  his  property  in  the  United  States^  because 
he  has  acted  as  agent  of  the  Confederate  States  at  the  same  time 
that  they  are  seeking  to  obtain,  through  the  medium  of  an  English 
Court  of  equity,  the  moneys  which  he  has  acquired  as  such  agent. 
They  cannot  be  allowed  to  pursue  both  these  remedies  simul- 
taneously: \Monn%ns  y.  Monnins  (9) ;  Welby  y.  Duke  of  But- 
land  (10) ;  Miiford  on  Pleading  (11),  were  also  cited.] 

Mr.  G.  M.  Gifard,  Q.C.,  and  Mr.  Wiclcens,  for  the  biU  :— 

The  plea  is  not  a  plea  to  the  discovery,  but  a  plea  to  the  reh'ef, 
being  to  the  bill  generally,  and  not  to  the  interrogatories^  many  of 
whidi  might  be  answered  without  touching  the  question  as  to  the 
Defendant's  agency.    As  a  plea  to  the  reli6f  it  cannot  be  sup- 
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(1)  1  Aik.  628. 

(2)  2  Yes.  Sen.  837,  856. 

(3)  SlBeav.  268. 

(4)  2  Sch.  ft  Lef.  400. 
(6).  1  y$«.  Sen.  8^. 


(6)  1  Yes.  Sen.  66. 

(7)  4  Hare,  1. 

(8)  7  D.  M.  &  G.  722. 

(9)  2  Rep.  in  Chan.  36. 
(10)  Z  Byo.  P.  a  89. 
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ported^and  being  a  plea  to  the  relief  it  is  not  open  to  the  Court  to 
allow  it  as  to  the  discoveiy  only. 

The  Yice-Chancellob  : — As  regards  waste,  tithes,  and  usury,  it 
is  settled  that  the  Plaintiff  can  have  no  discovery  without  waiving 
the  penalty ;  and  the  reason  for  inserting  the  waiver  in  the  bill  is 
to  give  the  Defendant  the  opportunity  of  coming  to  the  Court  for 
an  injunction  in  case  the  Plaintiff  should  proceed,  upon  the  dia* 
covery  which  he  has  elicited  by  his  bill,  to  enforce  the  penalty.  In 
Mason  v.  Lake  (1)  the  bill  was  ordered  to  be  amended  by  waiving 
all  penalties  and  forfeitures  upon  argument  of  a  demurrer  on 
that  ground ;  and  again  in  Attomey^Oeneral  v.  Vincent  (2)  a  de- 
murrer was  allowed  to  a  bill  to  discover  waste,  ^because  there 
is  a  forfeiture  of  the  place  wasted  and  treble  damages,  and  yet  the 
Attorney-General  has  not  waived  forfeiture."  My  impresnon 
always  was  that  a  bill  would  be  demurrable  if  the  penalties  were 
not  waived. 

Mr.  Wickens : — ^When  the  bill  is  filed  in  respect  of  the  identical 
thing;  which  is  increased  by  the  penalties,  as  in  a  suit  for  tithes  or 
waste,  then  there  must  be  a  waiver ;  but  if,  as  here,  the  penalty 
sought  to  be  enforced  against  the  Defendant  is  altogether  re$  di^ 
horn  the  relief  prayed  by  the  bill,  then  the  non-waiver  of  the 
penalty,  though  it  ^might  affect  the  right  to  discovery,  cannot 
disentitle  the  Plaintiff  to  the  relief  as  distinguished  from  the 
discovery,  and  consequently  a  plea  to  the  relief  is  not  maintainable 
in  such  a  case.  In  Mason  v.  Lake  the  demurrer  must  have  been 
limited  to  the  discovery.  The  case  is  not  one  of  '^  approbation  and 
reprobation.''  The  Plaintiffs  claim  the  right  of  punishing  rebels  in 
their  ovm  dominions,  and  also  of  recovering  their  property  when 
found  in  this  country;  and  this  right  of  foreign  sovereign  states 
has  been  recognised  and  enforced  by  Courts  of  equity :  EmferoT 
of  Austria  v.  Day  (3). 

[The  Yice-Chancellob  : — In  that  case  the  Emperor  of  Awtria 
was  pursuing  his  remedy  in  equity  only,  and  was  not  seeking  to 
enforce  any  penalties  against  the  Defendants.] 

(1)  2  Bro.  P.  C.  495.  (2)  Bonb.  192. 

(3)  3  D.  P.  &  J.  217. 
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Bat  in  any  case  the  rule  that  a  Defendant  is  not  bound  to 
answer  when  his  answer  will  expose  him  to  penal  consequences  or 
forfeiture  does  not  apply  where  the  penalties  will  be  incurred  in  a 
foreign  country,  as  ''no  Judge  can  know  as  matter  of  law  what 
would  or  would  not  be  penal  in  a  foreign  country ;  and  he  cannot 
therefore  form  any  judgment  as  to  the  force  or  truth  of  the  objec- 
tions of  a  witness  when  he  declines  to  answer  on  such  a  ground :" 
King  of  the  Two  Sicilies  v.  WiUeox  (1).    Even  assuming  that  it  can 
be  taken  as  a  plea  to  the  discoyery,  it  is  bad  from  not  being 
pleaded  with  sufficient  certainty.    There  is  nothing  to  shew  that  a 
consignee  of  goods  in  this  country  from  the  pretended  Confederate 
Govemmeni  is  in  the  same  position  as  an  agent,  and  liable  to  pro- 
ceedings under  the  Act  of  Congress.    The  plea  gives  no  informa- 
tion as  to  the  state  of  the  indictment  in  the  United  States  Courts. 
There  is  no  sufficient  allegation  of  danger  to  the  Defendant^  or 
tiiat  the  discovery  when  given  in  this  suit  can  be  material,  or  will 
be  made  use  of  against  the  Defendant  in  the  United  States  Courts. 
All  that  the  plea  avers  is,  that  such  discovery  may  be  useful  to 
the  United  States  in  those  proceedings.   Upon  these  grounds,  there- 
fore, the  plea  must  be  overruled  as  being  bad  in  substance  and 
bad  in  form. 
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Sib  W.  Page  Wood,  V.O.  :— 

I  think,  upon  the  authorities,  that  this  plea  can  be  sustained  as 
a  plea  to  the  relie£  I  am  quite  clear  that  the  Court  would  not 
compel  the  Defendant  to  answer  in  this  case  and  make  discovery 
as  to  the  matters  here  alleged,  and  that»  if  necessary,  the  Court 
would  direct  the  plea  to  be  amended  for  that  particular  purpose. 

I  read  the  bill  as  a  clear  averment  on  the  part  of  the  Plaintiffs 
that  the  Defendant  was  the  agent  in  this  country  of  the  so-called 
Confederate  Oovemmeni.  The  plea  sets  out  an  Act  of  Congress, 
nnder  which,  in  order  ^  to  insure  the  speedy  termination  of  the 
present  rebellion  "  (which  the  bill  avers  to  have  terminated),  it  is 
fhe'duty  of  the  President  of  the  United  Stales  to  cause  the  seizure  of 
all  the  estate  and  property  of,  amongst  other  persons,  *^  any  person 
hereafter  holding  any  office  or  agency  under  the  government  of 
the  so-called  Confederate  States  of  America^  whether  such  office 

(1)  1  Sim.  (NJ3.)  301,  329. 
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or  agency  be  national,  state,  or  mnnicipaly  in  its  name  or  diaractei." 
Then  it  avers  that  the  Defendant  is  seised  of  lands  in  America,  and 
that  by  virtae  of  the  said  Act  of  Congress  proceedings  in  rem 
have  been  instituted,  and  are  now  being  prosecuted  in  the  name  of 
the  above-named  Plaintiffs,  and  on  their  behali^  and  with  their 
authority,  for  the  purpose  of  securing  the  condemnation  and  sale 
of  Defendant's  lands,  and  the  confiscation  thereof,  and  of  the  pro- 
ceeds, for  the  use  of  the  Plaintiffs,  on  the  ground  of  the  same 
belonging  to  the  Defendant,  and  on  the  alleged  ground  of  his 
being  one  of  the  persons  liable  under  the  Act  of  Congress  to  hare 
his  estate  seized,  condemned,  and  confiscated.    The  plea  farther 
avers  that  the  alleged  rebellion  mentioned  in  the  Act  of  Congress 
is  the  same  as  that  mentioned  in  the  bill,  and  that  the  so-called 
Confederaie  Stales  of  America  mentioned  in  the  Act  of  Congress, 
were  and  are  the  same  as  the  pretended  government  of  the 
Confederaie  Stales  of  America  mentioned  in  the  bilL    Then  it 
states  further,  that  the  alleged  acts  of  this  Defendant  in  the  bill 
alleged,  and  his  alleged  conduct  as  agent  for  and  on  behalf  of  the 
government  of  the  Confederate  Stales  of  America,  as  in  the  bill 
alleged,  are  also  alleged  and  insisted  upon  by  and  on  behalf  of 
the  United  States,  in  the  proceedings  in  rem  in  the  District  Court, 
as  evidence  and  in  proof  that  this  Defendant  was,  and  is,  as 
constituting  him  one  of  the  persons  named  and  specified  in  the 
said  Act  of  Congress,  whose  estate  and  property  were  liable  to  be 
seized  and  confiscated ;  and  as  evidence,  and  in  proof,  that  the  land 
belonging  to  the  Defendant  was  liable,  and  ought  to  be  seized, 
condemned,  and  confiscated.     The  plea  further  states  that  no 
pardon  nor  amnesty  has  been  extended  under  the  Act  of  Congress 
to  the  Defendant,  and  that  he  (the  Defendant)  cannot  answer  the 
interrogatories,  or  make  any  answer  to  the  bill,  without  exposing 
himself  to  the  condemnation  and  confiscation  of  his  land  and  im- 
moveable property,  by  and  for  the  use  of  Plaintiffs,  the  Vniiei 
States  of  America,  by  means  of  the  said  proceedings  in  rem. 

Now,  taking  that  to  be  in  proper  form  a  plea  to  the  discoTeiy,it 
does  appear  to  me  that  I  am  not  embarrassed  by  the  King  cffke 
Two  Sicilies  v.  WiUoox  (1),  the  distinction  between  that  case  and 
this  being  apparent.    There  the  simple  allegation  was,  that  by 

(1)  1  Sim.  (N.a)  301. 


HoRab. 
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gimg  disoorery  of  certain  books  and  papers  the  Defendants  might     V.-0.  W. 
subject  others  and  themselves  to  highly  penal  consequences.    The        isey 
whole  of  the  obseryations  of  Lord  Oramoorth  go  to  this  extent,  that      xJiimD 
sitting  here  as  an  English  Judge,  he  mnst  not  be  assumed  to  be  in    Statb  ov 
a  condition  to  be  able  to  judge  then,  there,  and  at  once,  upon  a         «. 
general  allegation  of  that  description,  that  which  would  in  this 
Court  be  a  matter  of  fact»  viz.  a  question  of  foreign  law,  so  as  to 
see  how  &r  it  might  be  applicable  to  the  'case  of  a  Defendant 
seeking  to  protect  himself  from  discorery.    Here,  howeyer,  no  such 
difficulty  arises.     The  plea  avers  (what  must  be  taken  to  be 
admitted  for  the  purpose  of  this  argument)  not  only  that  there  is 
snch  a  law,  but  that  Plaintiffs  are  availing  themselves  of  that  law 
to  enforce  the  forfeiture  through  the  medium  of  proof  which  this 
suit,  if  the  interrogatories  are  answered,  wUl  afford  thenL    The 
plea  avers  that  the  suit  that  is  being  instituted  by  these  Plaintiffs 
in  America  is  in  respect  of  the  Defendant's  alleged  conduct  as 
agent  for  the  Confederate  Stales  government,  and  that  the  same 
things  are  also  alleged  and  insisted  upon  by  the  PlaintifG^  the 
Untied  States  of  America,  in  a  suit  there  pending,  as  evidence 
and  in  proof  that  Defendant  has  forfeited  the  whole  of  his  real 
and  personal  estate,  and  that»  for  the  purpose  of  obtaining  such 
forfeiture.  Plaintiffs  are  availing  themselves  of  the  proceedings 
here.    Whatever  view  may  be  taken  ultimately  of  that  very  large 
question  considered  by  Lord  Cranworth,  how  far  the  Court  would 
give  weight  to  an  objection  by  a  Defendant  to  answer,  because 
his  answer  might  subject  him  to  the  penalties  of  foreign  law, 
none  of  the  observations  there  made  can  apply  to  a  case  like 
the  present    The  observation  that  this  Court  would  not  take 
cognisance  of  questions  of  foreign  law  is  answered  by  the  aver- 
ment in  the  plea,  and  the  confession  by  the  Plaintiflb  (the  plea 
having  been  set  down  for  argument)  that  there  does  exist  such 
a  law,  and  that  they  are  using  it  against  the  Defendant  for  the 
purpose  of  effecting  a  forfeiture.    It  is  difficult  to  conceive  any 
case  to  which  the  maxim  '^nemo  tenetur  seipsum  prodere^  will 
apply  with  greater  force  than  to  this,  in  which,  by  the  confession 
of  the  Plaintiffs,  the  law  does  exists  and  they  are  about  to  avail 
themselves  of  it,  and  the  case  is  as  wide  apart  from  that  before 
Lord  Oramoorth  as  can  well  be  conceived.    Nor  is  there  any  such 
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difficulty  as  would  exist  from  the  Defendant  not  being  subject  to 
the  law  unless  he  chose  Toluntarily  to  place  himseK  under  its 
jurisdiction  by  returning  to  the  country  against  which  the  offence 
was  committed.  No  such  case  as  that  here  arises,  because  the 
penalty  is  forfeiture  of  land,  and  he  is  being  attacked  on  thei  rery 
ground  of  being  guilty  of  that  of  which,  if  he  makes  discorery,  he 
says  may  be  liable  to  convict  him8el£  In  that  state  of  things  I 
can  hare  no  doubt  that  the  plea  must  be  good  to  the  discovery, 
and  if  I  had  any  difficulty  about  the  form  in  which  the  plea  is 
pleaded,  I  ought  to  allow  it  to  be  amended  for  the  purpose  of 
giving  an  opportunity  to  the  Defendant  to  protect  himself  when 
the  consequences  are  so  grave  and  serious,  since  all  the  Courts  of 
this  country  endeavour  to  protect  a  man  from  criminating  himself 
or  subjecting  himself  to  forfeiture. 

There  may  be  some  doubt  as  to  whether,  in  point  of  form,  it 
would  be  a  sufficient  plea  to  the  discovery,  as  it  states  generally 
that  the  Defendant  cannot  answer  the  interrogatories  without 
exposing  himself  to  the  condemnation,  and  sale,  cmd  confiscation  of 
his  property  by  means  of  the  proceedings  in  rem,  and  some  of  the 
interrogatories  have  been  pointed  out  putting  questions  not  material 
to  the  suit,  which  may  be  technically  said  to  be  such  questions  as 
ought  to  be  answered,  and  could  not  form  any  link  in  the  chain  by 
which  the  matter  may  be  brought  home  to  the  Defendant  I 
think  it  might  be  suggested  that  there  are  questions  that  would 
not  be  protected  from  discovery  on  the  ground  of  forming  sack  a 
link. 

As  regards  the  plea  to  relief,  I  apprehend  that  in  a  bill  of  this 
kind  the  forfeiture  must  be  waived  before  the  bill  can  properly  be 
filed.  It  is  said  that  a  demurrer  for  want  of  waiver  must  always 
be  limited  to  the  discovery.  I  am  not  so  dear  on  that  point,  as 
the  principle  that  has  regulated  the  waiver  of  penalties  is,  that 
he  who  seeks  equity  must  do  equity.  For  instance,  in  a  bill  by 
a  mortgagor  in  respect  of  the  mortgaged  estate  there  must  be 
an  ofier  to  redeem,  or  else  the  bill  would  be  demurrable.  In 
Oodhott  V.  Watts  (1) — and  these  old  cases,  occurring  at  a  time 
when  the  Courts  were  very  strict  in  matters  of  pleading,  are  very 
valuable  on  the  subject — ^where  a  surety  having  brought  an  action 

(1)  2  Anstr.  543. 
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apon  an  indemnity  bond  to  recoyer  moneys  which  he  had  been 
compelled  to  pay  on  his  aooonnt,  the  principal  filed  a  bill  in  equity 
for  an  injonction,  and  to  have  the  bond  deliyered  up  to  be  can- 
celled, suggesting  fraud,  but  without  offering  to  indemnify  the 
Defendant — ^the  Court  thought  that  the  want  of  an  offer  in  the  bill 
to  make  satisfaction  to  the  Defendant  was  &tal  to  the  bill,  and 
allowed  a  demurrer.  I  mention  that,  among  other  cases,  as  illus* 
trations  of  the  doctrine  that  he  who  seeks  equity  must  do  equity. 
The  waiver  of  forfeiture  is  on  the  same  ground.  First,  as  to  waste, 
it  is  weU  settled  that  a  Plaintiff  cannot  obtain  discovery  in  this 
Court  without  first  waiving  his  right  to  treble  damages,  and  that  a 
demurrer  will  lie  to  the  discovery  where  there  is  no  waiver.  I 
apprehend  a  demurrer  would  also  lie  to  the  relief  on  the  same 
piinciple,  and  that  the  Court  would  insist  upon  the  Plaintiff's 
waiving  his  right  to  forfeiture  before  he  could  ask  for  any  relief  in 
equity. 

It  has  been  also  held  that  in  suits  for  tithes  the  Plaintiff  must 
waive  the  penalty  of  the  treble  value,  otherwise  his  bill  will  be 
liable  to  demurrer,  and  that  on  the  waiver  contained  in  that  bill 
the  Defendant  may  file  a  bill  to  restrain  any  action  for  the  treble 
value.    This  actual  waiver  seems  at  one  time  to  have  been  always 
required  in  tithe  cases,  but  in  Wools  v.  WaSey  (1)  where  the  bill 
prayed  an  account  of  the  single  value  of  the  tithes,  but  did  not 
expressly  waive  the  penalty,  it  was  held  that  such  a  prayer  would 
amount  to  an  implied  waiver  of  the  treble  value,  and  that  an 
injunction  might  be  granted  against  suing  for  the  penalty  of  treble 
value,  as  well  upon  this  implied  waiver  as  upon  the  most  express. 
This  at  once  indicates  the  principle  of  the  Court  that  relief  in 
^uity  shall  not  be  had  without  a  waiver  of  that  which  would 
accrue  by  forfeiture.    It  has  been  carried  to  the  length  of  implying 
a  waiver,  as  I  have  stated,  in  tithe  suits  in  one  instance  (the  cases 
are  collected  in  DanielTs  Chancery  Practice  (2) ),  but  that  by  no 
means  altered  the  general  rule  as  to  the  necessity  of  waiving  for- 
feiture.    It  shews  that  it  does  not  apply  simply  to  the  question  of 
discovery,  but  equally  to  relief.    The  Court  has  said : — ^*  If  you 
maintain  your  bill  for  the  single  value,  we  will  thereupon  estop  you 
from  proceeding  to  assert  your  remedy  for  treble  value."  But  it  by 

(1)  1  Anstr.  100.  (2)  Vol  L  p.  354,  «^  mj.  4tli  Ed. 
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V.-C.  w.     no  means  follows  that  a  Defendant  is  not  entitled  to  insist,  before  the 

X867        s^t  proceeds  any  fiirtheri  upon  the  Plaintiff's  waiving  that  other 

-^^^^     claim  which  he  has  against  him,  and  in  this  case  not  only  a  claim 

States  or    which  he  has^  but  one  which  he  is  actiyely  insisting  upon,  at  the 

V.         same  time  that  he  is  seeking  equitable  relief  here  on  the  eame 

grounds.    It  appears  to  me,  therefore,  that  this  is  really  a  case  of 

the  strongest  character. 

[His  Honour  referred  to  the  case  of  Harrison  y.  SoutheoU  (1), 
where  Lord  Hardmche  allowed  the  plea  of  the  statute  11  &  12 
Will.  3,  c.  4,  disabling  Papists  from  holding  land,  to  so  much  of 
the  bill  as  sought  to  compel  a  discoyery  whether  one  of  the  Defen- 
dants, from  whom  the  other  Defendant  had  purchased,  was  not  a 
Papist  at  the  time  of  the  conyeyance,  but  disallowed  all  the  other 
parts  of  the  plea,  which  went  to  disooyery  of  title  deeds  and  to  the 
relict] 

The  Plaintiffs  in  this  case,  as  was  put  yery  concisely  and  clearly 
by  Mr.  Benjamin,  say,  on  the  one  hand,  ^  Giye  us  all  the  moneys 
which  you  haye  acquired  by  the  agency  f  and  on  the  other  hand, 
'^  Giye  us  all  your  estate  and  property,  because  you  haye  acted 
as  agent."  That  is  a  state  of  things  which  a  Court  of  equity 
cannot  allow  to  proceed.  K  on  the  &ce  of  the  bill  the  Plaintiffs 
stated  that  they  were  pushing  their  remedy  against  this  agent, 
who  had  been  guilty  of  highly  criminal  offences  against  the  hiirs 
of  their  state ;  that  they  were  proceeding  against  him  at  this 
moment  to  obtain  a  forfeiture  of  all  bis  goods  and  chattek,  and  if 
they  were  at  the  same  time  seeking  in  a  Court  of  equity  an  account 
against  such  agent,  and  to  obtain  from  him  payment  of  the  pro- 
ceeds of  the  sale  of  the  goods  which  he  has  receiyed  as  such  agent, 
then  I  think  that  would  clearly  be  one  of  those  cases  in  which  the 
Court  would  say,  "  You  must  take  your  choice  *'  (as  plaintiffs  have 
been  made  to  do  with  reference  to  the  treble  yalue  of  tithes  and 
treble  damages  for  waste).  "  If  you  like  to  haye  your  treble  value, 
take  it,  but  do  not  come  here ;  or  if  you  like  to  haye  your  ordinary 
ciyil  remedy,  then  come  here,  but  waiye  the  treble  penalty" 

I  must  therefore  allow  the  plea. 

Solicitors :  Messrs.  Fidd,  Baseoe,  &  Franeis;  Messrs.  Thomas  & 
SoUofm* 

(1)  1  Atk.  628;  2  Yes.  Sen.  889. 
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In  re  EMPIRE  ASSURANCE  CORPORATION. 

Ex  parU  BAGSHAW. 

Com^pan/y — AmcHgamaticn  under  Power  in  the  Articles — Company  ^^qfa  like 

Nature/* 

By  one  of  the  articles  of  association  of  a  company  registered  nnder  the 
Companiee  Act,  1862,  it  was  provided  that  the  directors  might,  with  the  con- 
seat  of  an  extraordinaiy  general  meeting,  "  transfer  and  sell  the  bnsiness  of 
the  oampany,  or  paichase,  or  amalgamate  with,  the  business  of  any  other  com- 
pany of  a  like  nature"  >— 

Beld,  that  the  above  words,  even  if  they  authorized  the  directois,  with  the 
consent  of  an  extraordinary  general  meeting,  to  dispose  of  all  the  assets  of  the 
company,  were  not  sufficient  to  empower  the  directors,  with  such  consent,  to 
compel  a  dissentient  shareholder  to  become  a  member  in  a  new  company 
with  more  extended  objects,  nor  (aemhle)  in  any  new  company  at  alL 

IHIS  was  a  motion  on  behalf  of  John  Bagshaw  and  William 
Wiggfleiwarth,  that  the  register  of  shareholders  of  the  Empire 

Assurance  ChrporcUion,  Limited,  might  be  rectified  by  striking  out 

their  names. 
In  Angust,  1863,  the  City  and  County  Aseuranee  Company, 

Limited,  was  registered  with  the  following  objects : — 

^  1.  To  insure  property  of  all  descriptions  against  loss  or  damage 
by  fire.     2*  To  make  and  effect  assurances  on  lives  and  survivor* 
fillips,  or  on  any  contingencies  relating  to  or  connected  with  lives 
or  surviyorBhipSy  and  also  to  grant,  purchase,  or  sell,  endowments, 
annuities  either  for  lives  or  for  years,  or  on  survivorships,  and 
either  inunediate  or  deferred,  reversionary  or  contingent ;  and  also 
to  purchase  and  sell  life,  reversionary,  and  other  estates  and  inte- 
rests, whether  in  real  or  personal  property,  and  generally  to  under- 
take and  transact  all  matters  and  business  whatsoever  which  may 
be  in  any  way  connected  with  or  depend  on  the  contingencies  of 
hmnan  life,  and  which  may  be  undertaken  and  transacted  accord- 
ing to  law.     3.    To  effect  any  insurance  of  any  kind  whatsoever : 
and,  4.    To  acquire  the  business  of  any  other  insurance  com- 
P^J'  ^  purchase  or  otherwise,  and  to  carry  on  such  acquired 

business.'*  , 
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T.-G.  w.        The  capital  was  £500,000,  in  £20  shares.    By  the  60th  article 
1867       it  wajs  provided  as  follows :— - 


In  re  **  They  (the  directors)  may  also,  with  the  consent  of  an  extia- 

AssuRANCE    ordinary  general  meeting,  transfer  and  sell  the  business  of  tlie 
GoBPOBATioN.  company,  or  purchase  or  amalgamate  with  the  businefls  of  any 
^^t.    other  company  of  a  like  nature." 

• 

In  October,  1866,  Messra  Bagtikaw  and  Wiggle»wort\  being  then 
the  registered  holders  of  twenty-fiye  shares  in  the  company, 
received  a  printed  notice  from  Mr.  £ay,  the  manager,  dated  the 
1st  of  October,  announcing  the  intention  to  hold  an  extraordinary 
general  meeting,  on  the  9th,  for  the  consideration  of  provisional 
agreements,  dated  the  20th  of  September  preceding,  whereby  it  had 
been  agreed  that  the  company  should  be  transferred  to,  taken  orer 
by,  and  amalgamated  with,  the  JEmfire  Assurance  Corporation,  on 
the  principle  of  the  corporation  taking  to  the  assets,  and  taking 
upon  itseK  the  liabilities  of  the  company,  and  of  the  corporation 
giving  to  the  shareholders  of  the  company  two  shares  of  £10  each 
in  the  corporation,  with  £2  credited  as  paid,  for  every  share  held 
by  them  in  the  company  with  d£4  paid. 

The  Empire  Corporation  was  registered  with  the  following 
objects : — 

"  1,  The  purchase  of  the  business  of  the  British  Union  Assu,ram 
Company,  heretofore  existing  under  the  Joint  Stock  Companies  Ad, 
1844,  and  the  Companies  Act,  1862,  but  not  the  liabilities  of  the 
company,  except  so  far  as  they  relate  to  the  policies  now  in  force. 
2.  Also  the  purchase  of  the  business  of  other  assurance  companies, 
and  the  doing  of  all  such  things  as  are  incidental  thereto.  3.  The 
business  of  life  assurance  in  all  its  branches.  4.  The  business  of  an 
annuity,  endowment,  or  reversionary  interest  society  in  all  its 
branches.  5.  The  business  of  insurance  against  sickness  and  pe^ 
sonal  accident  in  all  its  branches.  6.  The  business  of  a  loan  com- 
pany in  all  its  branches.  Provided  that  no  money  of  the  company 
be  advanced  by  way  of  loan,  except  upon  such  security  as  is  men- 
tioned in  the  clauses  of  the  articles  of  association.  Also  in  like 
manner  the  insurance  of  houses,  tenements,  and  premises  of  eyeiy 

■ 

class  and  description,  against  loss  or  damage  by  fire^  storm,  acci- 
dent, or  otherwise,  and  the  transaction  of  the  ordinary  business  of 
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a  oGmpany  for  insurance  against  loss  or  damage  by  fire.    Also  in     y.^  w, 
like  manner  to  goarantee  or  become  surety  for  any  person  or       ise? 
penons,  partnership  firm  or  firms,  and  the  transaction  of  the  ordi-       ^^ 
uaiy  business  of  a  guarantee  company.     The  adyancement  of     Empim 
moneys  at  interest  to  any  person  or  corporations  on  the  security  of  GosFOBATiosr. 
any  freehold,  copyhold,  leasehold,  or  other  property,  wherever    ^^^jtj 
situate,  or  of  any  estate  or  interest  in  any  such  property.    The       — 
adyancement  of  moneys  to  shareholders  in  the  company  and  others 
npon  the  security  of,  or  for  the  purpose  of  enabling  the  person 
borrowing  the  same  to  erect,  or  purchase,  or  enlarge,  or  repair,  any 
dwelling-house,  or  business  premises,  or  to  purchase  the  fee  simple, 
or  any  less  estate  or  interest  in,  or  to  take  a  demise  for  any  term  or 
terms  of  years  of  any  freehold,  copyhold,  or  leasehold  property, 
situate  as  aforesaid,  upon  such  terms  and  conditions  as  the  com« 
pany  may  think  fit.    The  raising,  borrowing,  and  taking  up  of 
moneys   at  [interest.     The   investment   in    or    on    such   public 
funds  or  government  securities  as  the  company  may  determine 
of  any  part  of  the  company's  capital  not  required  for  immediate 
purposes.** 

The  9th  article  of  association  was  as  follows : — 

"  Any  person  shall  be  deemed  to  have  accepted  any  share  or 
shares  in  the  company  after  the  same  shall  have  been  allotted  to 
bim  on  his  written  application." 

The  capital  was  £500,000,  in  £10  shares. 

The  above  notice  was  accompanied  by  a  printed  letter  from 
ISr.Bay,  dated  the  1st  of  October,  stating  the  intended  amalgama- 
tion ;  and  that  the  terms  were  specially  favourable  to  the  shai-e- 
bolders  of  the  company. 

The  applicants,  who  had  never  before  heard  of  the  agreement 
and  proposed  amalgamation,  did  not  attend  the  meeting;  and 
took  no  step  until,  on  the  21st  of  November,  they  received  a  letter, 
dated  the  20th,  from  Mr.  Lake,  the  general  manager  of  the  Empire 
Corporation,  stating  that  the  directors  had  allotted  them  fifty 
shares  in  the  corporation,  ^  in  accordance  with  your  application, 
and  the  deed  of  arrangement  between  the  City  and  County  and 
Empire  companies.'* 
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Y.-O.  W.         In  reply,  the  applicants,  on  the  2l8t^  wrote  to  Mr.  Lake  as 
1867        follows : — 


In  re  "  We  beg  to  say  that  we  have  not  made  any  application  for  snch 

Absvrascb    allotment  of  shares,  and  that  we  should  be  glad  to  be  infonned 

Corporation,  ^j^^^^  ^^  ^^^  terms  of  the  deed  of  arrangement  referred  to  in  your 

JEx  parte 

Bagbhaw.    letter,  and  what  would  be  the  consequence  if  we  shotdd  decline  to 
""^       accept  shares  in  the  Empire  Azw/rance  Corparation" 

A  reply  was  sent,  promising  that  Mr.  Lake  would  see  the  appli- 
cants, but  no  meeting  took  place,  and  the  next  communication  the 
applicants  receired  was  a  letter  from  Mr.  Lake,  dated  the  23rd  of 
January,  stating  that  the  certificates  of  the  coiporation  were  readj, 
and  that,  on  the  applicants  sending  the  OUy  and  County  certi- 
ficates, the  others  should  be  forwarded  in  exchange.  In  reply, 
the  applicants  wrote  to  Mr.  Lake  on  the  24th,  offering  to  sell  Iheii 
OUy  and  County  shares.    To  this  offer  no  reply  was  receiyed. 

On  the  22nd  of  March,  the  applicants  receired  by  post  certi- 
ficates for  fifty  CorporaHon  shares,  with  a  letter  from  Mr.  Lake, 
They  immediately  returned  the  certificates,  with  a  letter  dated 
the  23rd  of  March,  in  which  they  said : — 

^  We  are  surprised  that  you  should  send  us  these  certificatee, 
when  you  are  well  aware  that  we  have  never  applied  for  any  snch 
shares,  or  expreBsed  our  willingness  to  accept  ihenu  We  hope 
you  have  not  put  our  names  on  the  register  of  shareholders.  You 
had  no  authority  to  do  so." 

Upon  this  Mr.  LaJce  wrote,  on  the  26th  of  March,  as  follows  :— 

**  In  reply  to  yours  of  the  23rd  instant,  I  have  to  state  that  the 
shares  you  returned  to  me  were  allotted  in  accordance  with  the 
deed  of  amalgamation  between  the  City  and  County  AssuraM 
Company  and  this  corporation,  and  in  compliance  with  a  reso- 
lution of  the  former  company  unanimously  passed  at  their  meeting 
of  shareholders.'' 

Petitions  dated  on  or  about  the  2nd  of  April,  1867,  had  been 
presented,  praying  for  the  winding  up  both  of  the  company  and 
the  corporation,  but  no  order  had  been  made  at  the  time  of  the 
hearing  of  this  application. 

The  applicantfif,  on  the  10th  of  April,  for  the  first  time  leamt 
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that  their  names  were  inserted  in  the  list  of  the  Umpire  Corpora-     y.-0.  w. 
im  shareholders^  and  this  notice  of  motion  was  given  on  the  18th        ise? 

of  April  In  re 

The  motion  was  opposed  by  the  provisional  liquidator  of  the  cor-    ^^^^J,, 
poration,  Oobpobatkot. 

Mi.  Lake,  by  an  a£Sdayit  in  opposition,  stated  that  the  reso-    ^^£^. 
Intions  for  amalgamation  were  passed  unanimonsly  at  the  meeting        ""^ 
of  the  9th  of  October,  1866;  and  that  the  applicants  had,  on  the 
23rd  of  November,  1866,  already  been  made  acquainted  with  all 
the  material  conditions  of  the  deed  of  amalgamation  by  Mr.  Bay's 
circular  of  the  Ist  of  October,  1866. 

Mr.  0.  M.  Giffard,  Q.C.,  and  Mr.  F.  Waller,  for  the  applicants  :— 

Although  by  the  articles  of  a  company  power  is  given  to  the 
directors  to  amalgamate,  it  does  not  follow  that  any  shareholder  of 
the  company  is  bound,  whether  he  likes  it  or  not,  to  be  a  share- 
holder in  the  company  with  which  the  directors  choose  to  amalga- 
mate :  Eigg^s  Case  (1). 

But  here  the  power  is  limited.  The  amalgamation  is  to  be  only 
with  the  business  of  another  company  of  a  like  nature.  The  CUg 
and  Counhf  Company  was  a  fire  and  life  assurance  company  in 
the  strict  sense  of  the  words.  The  Empire  Corporation,  besides 
being  an  assurance  company,  was  an  annuity,  endowment,  and 
KTerdonary  interest  society,  an  accidental  insurance  company,  and 
a  loan  and  guarantee  society  as  well. 

The  letter  of  the  21st  of  November  was  no  acceptance  of  shares 
on  the  part  of  the  applicants ;  and  not  only  was  there  no  written 
application  for  shares,  which  would  be  necessary  to  make  the  appli- 
cants liable,  but  there  was  distinct  repudiation  on  their  part 

In  Los's  Case  (2)  some  sort  of  distinction  was  attempted  to  be 
^rawn  between  the  mode  of  amalgamation  under  the  161st  section 
of  the  Companies  Act,  1862  (which  was  the  mode  of  amalgamation 
^opted  in  Los^s  Case  and  Higgs's  Case,  which  were  both  In  the 
^^oMerofThe  Hindustan  Bank,  and  both  decided  in  June,  1865),  and 
an  amalgamation  under  a  power  contained  in  the  articles.  But  the 
blaster  of  the  Bolls  found  it  unnecessary  to  go  into  that  question, 
considering  that  Mr.  Los  was  entitled  to  have  his  name  removed. 

(1)  2  H.  &  M.  657.  (2)  13  W.  R.  883. 
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V.-C.  W.         In  the  case  of  The  National  Financial  Corporalion  (1),  where 

1867        there  was  a  power  in  the  artides  to  buy  up  other  companies,  and 

In  re       to  amalgamate,  the  Master  of  the  Bolls  intimated  that  a  dissentient 

A^SScB    shareholder  would  not  be  bound  by  any  such  amalgamation  as 

Corporation,  ^as  there  carried  out ;  thus  following  Siggs^$  Case  (2). 

Ex^rte 

'        Mr.  Druee^  Q.C.,  and  Mr.  jD.  L.  Alexander^  for  the  liquidator  of 

the  corporation : — 

This  is  a  matter  of  contract  By  the  GOiih  section,  the  directors 
are  empowered,  with  the  consent  of  an  extraordinaiy  general 
meeting,  to  amalgamate  with  the  business  of  any  other  company 
"  of  a  like  nature."  These  four  last  words  of  course  apply  to  the 
word  **  company,"  not  to  the  word  "  business.**  Of  course  the  C8y 
and  County  could  not  have  amalgamated  with  a  railway  company, 
but  if  the  objects  of  the  two  are  generally  the  same,  it  does  not  follow 
that  every  article  of  the  amalgamated  companies  must  be  identical. 
Although  the  Empire  Corporation  does  include  a  guarantee  busi- 
ness and  others  amongst  its  objects,  yet  the  CUy  and  County  Cm- 
pony  has  power  to  lend  money  on  any  security,  and  to  transact  all 
business  that  is  ordinarily  collateral  to  the  business  of  an  assoranoe 
company.    The  two  companies  are,  therefore,  of  a  like  nature. 

Hiffff8*8  Case  was  under  the  IGlst  section  of  the  Act,  and  baa 
nothing  to  do  with  the  present,  where  the  amalgamation  is  under 
the  articles.  By  the  statute  the  shareholder  is  allowed  seven  days 
within  which  he  may  express  his  dissent.  That  is  different  from 
the  case  where  the  company,  by  virtue  of  its  articles,  has  an  in- 
herent power  to  amalgamate.  Higgs^s  Case  also  was  an  instance  of 
the  sale  and  purchase  of  a  company  upon  certain  fixed  terms;  not 
of  an  amalgamation,  which  is  this  case. 

The  applicants  upon  receiving  notice  did  not  refuse  to  have  any- 
thing to  do  with  the  corporation.  They  simply  wrote  to  ask  what 
would  be  the  consequence  of  their  refusing.  It  has  been  said  that 
an  application  in  writing  for  shares  was  necessary  in  order  to  mate 
the  applicants  liable.  That  is  not  so ;  application  for  shares  in  the 
original  Empire  Corporaiion  was  rendered  necessary  by  the  articles ; 
but  not  in  an  amalgamated  company,  the  shareholders  in  which  are 
absolutely  bound  by  the  deed  of  amalgamation.    When  the  apph- 

(1)  M.  R.  June  23, 1866.  (2)  2  H.  &  H.  657. 
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cants  wrote  refusing  to  accept,  their  reftusal  came  too  late.    The     y.^.  w. 
ooiporatiQii  might  have  disposed  of  the  shares  elsewhere  had  they        issr 
been  infonned  in  time.  ^, 

Sir  W.  Page  Wood,  V.O. : —  Oobpobatiok. 

I  think  it  is  impossible  to  giro  to  the  word  ''amalgamate  "  the    Bag^Iw. 
force  which  is  contended  for.    It  is  difficult  to  say  what  the  word 
"amalgamate"  means.    I  confess  at  this  moment  I  hare  not  the 
least  conception  of  what  the  full  legal  effect  of  the  word  is.    We 
do  not  find  it  in  any  law  dictionary,  or  expounded  by  any  compe* 
tent  authority.    But  I  am  quite  sure  of  this,  that  the  word 
'amalgamate"  cannot  mean  that  the  execution  of  a  deed  shall 
make  a  man  a  partner  in  a  firm  in  which  he  was  not  a  partner 
before,  under  conditions  of  which  he  is  in  no  way  cognizant,  and 
which  are  not  the  same  as  those  contained  in  the  former  deed.    It 
is  true  that  in  this  instance  partners,  engaged  in  a  concern  for 
insurance  of  a  particular  character,  hare  authorized  their  directors 
to  amalgamate  with  another  company.    It  is  possible  that  this 
authority  may  go  thus  far ;  it  may  empower  the  directors,  without 
being  called  to  account  for  so  doing  in  this  Court,  or  by  any  other 
jurisdiction,  to  sacrifice,  or  to  give  up  (which  implies  something 
more),  the  whole  of  their  business,  and  to  transfer  their  assets,  if 
they  think  fit,  to  some  other  company,  allowing  that  other  com- 
pany to  carry  on  the  business  on  the  best  terms  they  can  make  with 
them.    In  carrying  out  this,  the  directors  may  possibly  be  autho- 
rized by  the  clause  to  say,  **  You  who  do  not  like  this  arrangement 
must  simply  lose ;  we  have  amalgamated  one  company  with  the 
other"  (which  seems  to  be  a  process  of  annihilation  or  extinction 
rather  than  anything  else), ''  and  we  haye  placed  all  your  assets  in 
the  hands  of  another  concern***    But  that  does  not  imply  that  the 
dissentient  shareholders,  besides  losing  all  their  assets,  are  per- 
sonally bound  to  take  their  part  and  lot  in  the  new  concern.  It  is  one 
thing  to  say  (not "  probably,"  but),  **  Possibly  you  may  find  all  the 
assets  gone,  and  your  shares  of  no  value ; "  but  it  is  a  prodigious 
step  further  to  say  that  a  dissentient  shareholder,  having  been  con- 
cerned in  an  insurance  company,  shall  be  obliged  to  become  subject 
to  all  the  liabilities  of  another  company  which  is  not  only  an  in- 
surance company  but  a  guarantee  company,  and  a  company  for 
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y.-a  W.  the  pnrchase  of  honfies  and  yarions  other  things  as  well.    I  am 

1867  here  assuming  that  the  words  of  this  clause  are  large  enough  to 

j^  ^  embrace  all  the  assets  of  one  company,  and  mix  them  up  with 

Empim  those  of  another. 

AflSUSANOB 

CoRPoiunoM.      Now,    I   will    take  the  observations  of  the    Master  of  the 
BAQmAw     ^^  "*  preference  to  any  which  I  have  made  myself.    In  Losi 

Case  (1)  the  objection  was,  that  the  shareholder  had  not  given 

notice  of  his  dissent  within  seven  days,  according  to  the  161st 
section  of  the  Act.  The  shareholder  has  a  right  to  have  his  shares 
paid  in  a  certain  manner,  if  he  gives  notice  within  seven  days,  and 
the  decision  of  the  Master  of  the  Bolls  was  simply  this,  that  if  he 
does  not  give  notice  of  dissent  within  that  period  he  is  still  a 
shareholder.  The  Master  of  the  Bolls  lays  this  down  as  a  prin- 
ciple :  he  says,  ^  Suppose  he  does  neither.  Why,  then,  because  he  is 
at  liberty,  upon  giving  notice  within  seven  days  to  have  his  shares 
paid  for,  is  he  to  be  compelled  to  take  shares  which  he  dissents 
from  taking,  and  which  he  has  always  said  nothing  shall  induce 
him  to  take,  and  of  which  he  disapproves  entirely  ?  It  would  be 
impossible,  in  my  opinion,  to  hold,  under  words  of  this  description, 
so  vast  an  understood  meaning  as  to  alter  the  whole  of  the  settled 
law  upon  the  subject^  viz.  that  you  cannot  force  a  man  against  his 
consent  to  take  shares  in  an  undertaking  which  he  never  con- 
sented to  take." 

Here,  I  apprehend,  the  applicants  have  never  consented  to  take 
shares  in  this  company,  unless  they  consented  under  the  words 
whereby  they  authorized  the  directors  to  amalgamate,  and  to 
execute  all  necessary  deeds  for  the  purpose.  Now,  no  doubt 
people  are  very  foolish,  and  I  dare  say  if  express  words  were 
put  into  a  deed,  under  which  subscribers  to  company  A.  par^ 
ported  to  give  their  directors  full  power  to  make  them  snb- 
scribers  to  company  B.,  (7.,  or  P.,  plenty  of  people  would  be 
found  ready  to  execute  such  a  deed.  But  I  think  this  much  may 
be  said,  that  persons  who  execute  these  deeds  ought  to  know  that 
the  word  *'  amalgamate  "  is  not  a  word  by  which,  having  subscribed 
to  company  A,  they  may  be  compelled  to  become  subscribers  to 
company  JB.  It  is  just  possible  that  directors  may,  under  this 
clause,  be  justified  in  transferring  all  the  assets  of  a  dissenti^t 

(1)  12  L.  T.  (N.S.)  690,  694. 
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flbareiiolder  to  another  oompanyy  but  it  does  not  appear  to  me  that     T.-C  W. 
these  words  go  to  anything  like  the  extent  of  saying  that  the       1867 
applicants  in  this  case  shall  be  put  •n  the  list  of  a  totally  different       in  re 
coDcem,  to  being  members  of  which  concern  they  entirely  object      aS^Sch 
Aj5  to  the  qnestion  of  laches,  the  matter  stands  thus :  The  Cobpobatiok. 
applicants  received  a  notice  of  a  meeting  for  performing  this    bag^IIw. 

process  of  amalgamation,  and  then  they  had  a  paper  sent  to       

tbem  which  told  them  that  the  process  of  amalgamation  had  been 
agreed  npon,  as  it  was  supposed  on  very  advantageons  terms ;  and 
that  the  shareholders  and  directors  of  the  new  company  had  agreed 
^  give  as  many  shares  in  exchange  for  so  many  other  shares  in  the 
old  company.  That  implied  nothing  more  than  this :  that  there  was 
an  agreement  by  force  of  which  if  the  shares  were  not  exchanged  at 
once  they  would  be  utterly  yalueless ;  and  that  if  the  applicants 
wanted  shares  in  the  new  company  they  would  get  them  upon 
handing  over  their  shares  in  the  old  company.    Upon  the  shares 
being  offered  to  them,  the  applicants  immediately  objected,  or, 
^ther,  they  said  they  wanted  to  know  more  about  it.  Then  they  were 
told  that  the  gentleman  was  absent  who  could  give  the  informa- 
tion required ;  at  last  the  certificates  were  sent^  and  the  applicants 
declined  them.     After  that,  I  apprehend,  there  is  no  laches  that 
can  be  spoken  of,  because,  after  declining  the  shares,  the  applicants 
in  the  same  letter  say,  "  We  hope  you  have  not  put  our  names  on  the 
register."    That  letter  is  not  answered ;  but  the  applicants'  names 
are  immediately  placed  on  the  register  as  shareholders.    I  cannot 
hold  that  they  were  bound  to  go  in  the  month  of  January  and  see 
that  they  were  not  on  the  register.    I  think,  therefore,  they  are 
Dot,  and  cannot  be  held  to  be,  members  of  this  new  company. 

There  will  be  an  order  that  the  applicants'  names  be  removed ; 
the  costs  of  both  parties  to  come  out  of  the  estate  of  the  cor- 
poration. 

Solicitors  for  the  Applicants :  Messrs.  Johnson  dk  WecUherdHs. 
Solicitor  for  the  Liquidator :  Mr.  Kimber, 
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Jwie  5. 


v.-o.  w.  j„  yg  ENGLISH  JOINT  STOCK  BANK 

1867 

YELLAND'S  CASE. 

Ccmpanif — Manager^-TermiruUwn  of  Engagement — TFindtn^HQ^— iSSoZary— 

C<jmpen9aJti(m^  how  ealculaUd, 

Principle  npcm  which  the  ftmonnt  for  salary  and  compensation  pa3^1e  to 
the  manager  of  a  company  in  respect  of  his  engagements  whidi  has  been 
suddenly  tenninated  by  the  winding  up  of  the  company,  will  be  calcolated. 

XHIS  was  an  adjourned  snmmons  upon  a  claim  by  Mr.  Tdlatuij 
the  manager  of  the  Bideford  branch  of  the  English  Joird  Stocl 
Bank,  LimUedy  before  its  winding  np,  for  salary  and  remuneration. 

Upon  the  purchase,  in  1865,  by  the  bank,  of  the  businesB  of 
a  bank  in  Bideford,  of  which  Mr.  TeHand  was  the  manager,  he 
was,  under  articles  of  agreement,  dated  the  20th  of  October,  1865, 
engaged  as  sole  manager  of  the  Bideford  branch  of  the  ErygliU^ 
Joint  Stock  Bank  for  a  term  of  five  years,  from  the  Ist  of  Mj, 
1865,  at  a  stipend  of  not  less  than  £500  a  year,  payable  monthly 
(the  first  payment  to  be  made  on  the  1st  of  August,  1865),  bat 
to  be  considered  as  accruing  de  die  in  diem.  It  was  also  pro* 
yided  that,  whilst  Mr.  Telland  should  continue  to  act  as  manager 
of  such  branch  bank,  he  should  have  the  right  of  occupying  the 
bank  premises  as  a  dwelling-house,  free  of  all  rent,  taxes,  and 
other  outgoings.  Mr.  Tdlandy  on  his  part,  agreed  that  he  woali 
unless  prevented  by  ill-health,  during  the  term  of  five  years  firom 
the  1st  of  July,  1865,  if  he  should  so  long  live,  devote  his  time 
and  attention,  within  the  usual  business  hours  for  banking  ptL^ 
poses,  to  manage  the  said  branch  bank ;  with  liberty,  neyerthe- 
less,  to  act  as  agent  for  the  West  of  England  Insurance  Company^ 
or  any  other  insurance  company,  and  to  carry  on  the  business  of  a 
ship  and  insurance  broker,  as  theretofore,  and  that  he  would 
diligently  and  feiithfully  employ  himself  in  the  business  tbereofi 
and  endeavour  to  promote  the  success  and  extension  of  such  busi- 
ness by  all  means  in  his  power. 

Mr.  Telland  acted  as  manager  of  the  Bideford  branch  of  the 
bank  until  the  11th  of  May,  1866,  when  it  stopped  payment:  an 


Case, 
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order  being  made  for  winding  it  up  on  the  25th  of  May,  1866.  On     V.-c.  w. 
the  1st  of  August  Mr.  TeUandy  who  had  after  the  winding-up  order       1867 
continued  to  act  in  the  affairs  of  the  bank,  received  a  notice  from    Yellakd's 
the  official  liquidator  that  his  engagement  was  at  an  end,  and  that 
his  serWces  would  no  longer  be  required ;  with  a  request  that  he 
would  send  in  the  particulars  of  any  claim  he  had  against  the  bank* 
Hr.  TeSand  sent  in  a  claim  for  £1958  for  three  years  and  eleyen 
months'  salary,  at  the  rate  of  £500  a  year,  and  the  further  sum 
of  £360,  being  equivalent  to  £120  a  year,  for  three  years'  residence 
and  offices  on  the  bank  premises  free  of  rent,  rates,  and  taxes, 
calculated  from  the  24th  of  June,  1867,  when  he  would  have  to 
vacate  the  premises. 

Mr.  WiUcoeky  Q.C.   (Mr.  TF.  Pearson  with  him),  in  support  of 
Hr.  TeHancTs  claim. 

Mr.  Katfy  Q.C.,  and  Mr.  Lindley,  for  the  official  liquidator  :— 

The  result  of  the  authorities  is  summed  up  in  Smith's  Leading 
Cases  (Outier  v.  PotodI)  (1),  to  this  effect,  that  a  clerk  or  agent 
who  has  been  wrongfully  dismissed  has  his  election  of  three  reme- 
dies: ^  1.  He  may  bring  a  special  action  for  his  master's  breach  of 
contract  in  dismissing  him,  and  this  remedy  he  may  pursue  imme- 
diately. 2.  He  may  wait  till  the  termination  of  the  period  for 
which  he  was  hired,  and  may  then  perhaps  (though  it  is  now 
settled  by  Ooodman  v.  Pocoek  (2)  that  he  cannot  do  so)  sue  for  his 
whole  wages  in  indMiatus  assumpsit,  relying  on  the  doctrine  of 
constructive  service.  3.  He  may  treat  the  contract  as  rescinded, 
and  may  immediately  sue  on  a  quantum  meruit  for  the  work  he 
actually  performed,  but  in  that  case,  as  he  sues  on  an  implied  con- 
tract arising  out  of  actual  services,  he  can  only  recover  for  the 
time  that  he  actually  served." 

Applying  these  principles,  Mr.  TeUand  cannot  be  entitled  at  once 
to  claim  the  fall  salary  for  the  whole  term  for  which  he  was  engaged. 

Sib  W.  Page  Wood,  V.C.  :— 

I  think  the  proper  couise  will  be  to  ascertain  the  present  value 
of  an  arnmity  of  £500  terminatiog  on  the  1st  of  July,  1870,  and  a 
(1)  YoL  ii.  p.  1, 38, 4th  Ed.  (2)  15  Q.  B.  676. 
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y.-C  w.     proper  rent  for  the  bank  premises  for  the  rest  of  the  term,  legaid 
18G7        being  had  to  the  risk  to  health  and  life.    From  this  amount 
Ybixakd'8    something  will  hare  to  be  deducted  for  Mr.  Tdland  being  at  liberty 
^       to  obtain  a  fresh  appointment,  and  regard  must  also  be  had  to  the 
liberty  reserved  to  him  by  the  agreement  of  acting  as  agent  for 
other  companies.    The  matter  will  go  back  to  Chambers  for  calcu- 
lation, upon  this  principle. 

Solicitors :  Mr.  Mark  Shephard ;  Messrs.  LinJdaierSy  ffachwoody 
dk  Addison. 


V.-O.W.  EARL  OF  STAMFORD  v.  DAWSON, 

1867 


Taaaium — Scak  of  CotU^^Order  xxxvm.  rule  2—ReguUiticn  as  to  SoikUcrs* 
JuM  4,  5,  7.  Fees  and  Charges, 

The  costs  of  a  suit  for  the  purpose  of  establishing  a  right  to  property 
against  an  alleged  agent,  who  has  denied  the  agency,  and  claimed  the  pro- 
perty as  his  own,  do  not  come  within  the  lower  scale ;  although  the  property 
in  question  is  under  the  amount  or  Talue  of  £1000. 

Principles  on  which  the  Regulations  as  to  Solidtoxs'  Fees  and  Charges  are 
to  be  construed,  discussed. 

X  HIS  was  an  adjourned  summons  on  behalf  of  the  Defendant  for 
reyiew  of  taxation  of  costs  in  the  cause. 

There  were  several  objections^  the  only  one  of  general  import- 
ance being,  that  the  Master  [should  have  taxed  the  costs  on  tk 
lower  scale.  The  Taxing  Master,  in  disallowing  this  objection,  had 
answered  as  follows : — 

^  This  suit  was  instituted  to  obtain  the  declaration  of  the  Court 
that  the  Defendant  was  a  trustee  for  the  Plaintiff  of  aji  agreement 
dated  the  16th  of  January,  1861,  relating  to  certain  premises, 
called  Shakespeare  House,  and  stables ;  and  also  of  an  agieement 
relating  to  a  certain  tract  of  heath  ground  called  the  Chippenham 
QaUop ;  and  that  the  Defendant  might  be  decreed  to  deliyer  up  to 
the  Plaintiff  possession  of  the  said  house,  and  stables,  and  gallop; 
and  be  charged  with  a  proper  occupation  rent  for  the  said  pre- 
mises ;  and  that  the  damages  sustained  by  the  Plaintiff  by  reason 
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of  the  Defendant  haying  retained  possession  of  the  said  premises,     v..o.  w. 
or  otherwise,  might  be  assessed  and  ascertained;  and  that  the        isgt 
Defendant  might  be  decreed  to  pay  to  the  Plaintiff  the  amount  of     e^iTot 
such  occnpation  rent  and  damages;  and  the  bill  also  prayed  that,    Stahfobd 
if  necessary,  a  receiver  might  be  appointed  of  the  rents  and  profits     DAiraoir. 
of  the  said  house,  and  stables,  and  gallop,  and  that,  if  necessary,  the 
Defendant  might  be  restrained  from  prosecuting  an  action  at  lav  " 
(so  far  as  the  same  related  to  the  Defendant's  claim)  **  for  use  and 
occapati(Hi  of  the  said''  (last-mentioned)  ^premises."  The  General 
Order  of  the  30th  of  January,  1857  "  (now  G.  O.  xxxvin.  rule  2) 
'^  sets  forth  in  the  2nd  section  "  (now  2nd  Beg.  sect  1)  "  the  several 
suits  or  proceedings  in  respect  of  which  costs  are  to  be  charged  on 
the  lower  scale;  and  the  3rd  section  of  the  same  Order''  (now 
2nd  Beg.  sect.  2)  **  directs  that  in  all  other  cases  solicitors  are  to 
be  at  liberty  to  charge  on  the  higher  scale.    This  suit  does  not 
appear  to  me  to  come  precisely  within  any  of  the  cases  specified 
in  the  2nd  section.    I  consider  the  3rd  section  applicable  to  it,  and 
therefore  I  have  taxed  the  Plaintiff 's  costs  on  the  higher  scale. 
For  this  reason  I  have  disallowed  the  first  objection." 

By  the  decree  made  at  the  hearing,  on  the  28th  of  May,  1866, 

the  Court  declared  that  the  Defendant  was  a  trustee  for  the 

Plaintiff  of  the  first-mentioned  agreement,  and  directed  accounts, 

charging  the  Defendant  with^  an  occupation  rent  of  Shaheapeare 

House  and  stables,  and  payment  of  the  balance,  and  ordered 

delivery  up  of  possession  of  the  same  premises  within  one  month ; 

also  that,  so  far  as  the  bill  sought  relief  as  to  Chipfenhavn  OaHop, 

it  be  dismissed,  without  prejudice  to  any  action  at  law  by  the 

Plaintiff;  and  that  the  Defendant  do  pay  the  Plaintiff's  costs  up 

to  and  including  the  hearing,  except  so  far  as  they  might  have 

been  increased  by  the  claim  in  respect  of  Chippenham  OaUop, 

with  liberty  to  apply. 

The  value  of  the  unexpired  term  of  the  agreement  for  Shake- 
speare House  and  stables  (four  and  a  quarter  years),  was  estimated 
by  a  valuer  on  behalf  of  the  Defendant  at  £127  10^. ;  and  of  the 
agreement  for  Chippenham  OdUop  at  not  more  than  £30. 

Mr.  Phear,  for  the  Defendant  :— 

It  18  undisputed  that  the  value  of  the  property  in  this  case 
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y.-O.  w.  is  below  £1000.    Then  upon  what  principle  can  the  costs  of  the  snit 

1S67  be  taxable  on  the  higher  scale  ?    The  prayer  of  the  bill  is  for  a 

Earl  of  declaration  that  the  Defendant  is  a  trustee  for  the  Plaintiff.  What 

Stamtobd  jg  ijjjg  ly^^  ^  ^^  fQj.  fj^Q  execution  of  trusts  within  the  2nd 

Dattbon.     paragraph  of  the  1st  section  of  the  2nd  Regulation  ? 

The  Master  possibly  thought  that  the  case  was  not  within 
sect.  1  of  the  2nd  Regulation,  because  the  bill  prays  for  an 
injunction,  as  in  Beade  v.  BenUey  (1).  But  the  grounds  of  the 
decision  in  Beade  v.  BenUetf  are  explained  by  Yice-Chanoellor 
Kinderdey  in  OQibs  y.  QtUbs  (2).  Reads  y.  Benttey  was  a  ca&e 
of  injunction  and  partnership,  where  there  was  no  estate  or  Aind. 
Here  there  is  an  estate,  the  yalue  of  whidi  is  clearly  ascertain- 
able. 

Mr.  jr.  W.  Chitty,  for  the  Plaintiff:— 

The  1st  section  of  the  Regulation  deals  with  a  number  of  cases, 
which  are  yery  easily  definable,  in  which  there  is  a  specific  fond 
to  be  dealt  with.  This  is  a  suit  of  yery  different  character  from 
any  specified  in  that  section.  It  is  founded  on  fraud.  The  ques- 
tion at  issue  is  not  estimable  in  money  amount  or  yalue.  Besides, 
here  we  pray  an  inquiry  as  to  damages,  also  for  a  receiyer,  and  for 
an  injunction,  as  in  Beade  y.  BenUey,  In  a  suit  instituted  to  have 
a  trust  fund  replaced,  though  the  fund  was  under  £1000,  the 
Master  of  the  Bolls  did  not  consider  the  case  within  the  1st 
section :  Orimee  y.  Harrison  (3). 

Mr.  Phear^  in  reply : — 

The  case  is  ruled  by  the  decision  in  Oibls  y.  CUbbs,  which  vas 
an  interpleader  suit. 

This  is  either  a  suit  for  the  execution  of  trusts,  or  a  suit  for 
specific  performance.  In  Clayton  y.  Benton  (4)  Vice-Chancellor 
Stuart,  in  construing  the  2nd  clause  of  the  Ist  section  of  the 
County  Courts  Jurisdiction  Act,  28  &  29  Vict,  c  99,  held  that 
in  the  expression  ^' in  all  suits  for  the  execution  of  trusts  in 
which  the  trust  estate  should  not  exceed  in  amount  or  yalue  the 

(1)  3  K.  &  J.  271,  280.  (3)  27  Bcay.  198. 

(2)  27  L.  J.  (Ch.)  577.  (4)  Law  Rep,  4  £q.  1C8. 
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sum  of  £500,"  the  word  "  trusts'*  extends  to  implied  as  well  as  to       .-0.  W. 

eipress  trusts.  1867 


V    yw .       .  1  1  -J  Earl  o» 

MI.  u^itty,  m  reply,  on  the  case  citea.  Biamtovd 


V, 

DAWscnr. 


hue  7.   Sib  W.  Page  Wood,  V.C.  :— 

In  this  case  the  only  question  I  reserved  was,  whether  the  scale 
of  taxation  should  be  upon  the  lower  scale,  owing  to  the  matter 
being  imder  £1000,  or  whether  it  should  be  upon  the  ordinary 
scale  of  charges.     It  is  undoubtedly  desirable  that  there  should 
be  a  uniform  course  of  practice  on  this  subject,  although  the 
fiegnlations  give  the  Court  a  discretion.     The  Begulations  pro- 
Tide  that  solicitors  shall  be  entitled  to  charge,  and  be  allowed, 
the  sams  mentioned  in  the  lower  scale,  unless  the  Court  shall 
inake  an  order  to  the  contrary.     Having  had  a  considerable 
share,  with  Lord  Justice  Turnery  in  framing  this  Order,  I  know 
the  difficulties    which    presented    themselves    in    settling    any 
Singulation  at  all  upon  this  subject.     It  was  thought  at  one 
time  that  the  difficulties  would  be  insuperable ;  but  I  am  happy 
to  saj  the  cases  are  very  few  which  have  arisen  by  way  of 
contest  upon  the  construction  of  this  Order.     The  diiBculty  was 
^  filing  a  definite  sum,  and  saying  in  what  way  the  definite 
amount  in  respect  of  which  the  litigation  had  arisen,  was  to  be 
ascertained. 

lu  administration  suits,  and  in  suits  for  specific  performance 
{which  are  expressly  mentioned  in  the  Begulation),  where  there  is  a 
^finite  fund  to  be  administered,  or  a  definite  sum  to  be  paid,  it 
pi^  easily  understood  that  no  matter  for  grave  consideration  was 
^ly  to  arise.  Then  again,  as  to  suits  where  the  subject  in 
pute  is  really  a  matter  of  £1000  value  simply,  and  nothing 
)  it  does  not  follow  that,  because  a  prayer  for  an  injunction  is 
JM^ked  on  to  the  prayer  of  the  bill,  therefore  the  case  is  to  be 
en  out  of  the  lower  scale.  But  in  cases  of  injunctions  to  pre- 
t  further  injury,  such  as  that  of  Beade  v.  Bentley  (1)  before  me, 
is  impossible  to  estimate  what  the  damages  may  have  been ,  For 

(1)  3  K.  &  J.  271. 
Vol,  IV.  2E  2 
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V.-O.  W,     example,  what  may  have  been  the  damages  of  pirating  a  copyriglat, 
Ige7       or  an  invention,  or  the  like  ?     There  is  not  a  word  in  the  Eegala- 

Earlof     *^^^  *^^  ^  happen  to  know  it  was  not  intended  that  there  should 

Stamjobd    be,  which  will  touch  a  case  of  that  kind. 

Dawson.  The  case  before  me  is  more  difficult,  because  it  stands  thus :— 
It  has  reference  to  establishing  a  case  against  an  agent  who  pur- 
chased, as  I  held  in  the  result  of  the  suit,  on  behalf  of  the  Plaintif, 
but  who  denied  the  agency,  and  asserted  a  right  to  hold  the  pro- 
perty for  himself.  The  property  itself  is  not  worth  more  than 
£1000.  The  circumstance  that  damages  are  asked  for  does  not,  I 
think,  vary  the  case.  It  is  quite  true  that  it  has  been  decided,  and, 
if  I  may  say  so,  quite  correctly,  that,  in  settling  the  scale  of  costs, 
you  are  to  estimate  the  amount  which  is  in  dispute,  and  not  hov 
much  has  been  recovered.  There  may  be  a  claim  of  £2000,  and  it 
may  fail  as  to  £1000,  but  that  does  not  make  the  suit  less  a  suit 
for  £2000.  If  specific  damages  had  been  laid,  the  case  'would 
have  been  very  different;  but  here  it  is  simply  alleged  in  the 
bill  that  the  Plaintiff  has  sustained  damage,  not  averring  any  par- 
ticular amount ;  and  under  these  circumstances  it  is  necessaiy  to 
consider  the  question  upon  principle. 

Looking  at  the  whole  of  the  Begulation,  it  is  easy  to  see  that 
what  is  aimed  at  is,  first,  all  suits  by  creditors,  legatees,  devisee?, 
and  so  on,  where  the  estate  in  respect  of  which  the  demand 
is  made  shall  be  under  the  amount  or  value  of  £1000.  That 
was  intended  to  meet  a  case  where  the  debts  might  be  £10,000,  bv 
providing  that  if  the  estate  be  only  £1000,  the  taxation  is  to  be 
on  the  lower  scale,  in  order  to  relieve  suitors  who  have  to  deal  with 
sums  of  that  smaller  amount.  The  next  is  simple  execution  of  & 
trust,  where  the  trust  estate  is  under  £1000.  Foreclosure,  or  re- 
demption, is  the  next,  which,  of  course,  again  is  a  matter  which 
can  be  measured.  Then  suits  for  specific  performance,  in  which 
the  purchase-money,  or  consideration,  shall  be  under  the  amount  of 
£1000.  Then  come  proceedings  under  the  Trustee  Acts  in  the  same 
way,  where  the  trust  estate  or  fund  shall  be  under  that  amount. 
Then  all  proceedings  relating  to  the  guardianship  of  infants,  where 
the  property  of  the  infant  is  under  £1000.  Then,  serenthlr, 
all  proceedings  in  special  cases  relating  to  funds  carried  to  separate 
accounts,  and  several  other  things  of  that  kind,  and  generally  '*  ^ 
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other  cases "  where  the  estate  or  fund  to  be  dealt  with  shall  be 
under  the  amonnt  or  value  of  £1000. 

Now,  it  cannot  be  said  that  we  are  here  simply  confined  to 

admioistratiye  matters.     There  may  be  a  dispute :  in  a  suit  for 

foreclosure  there  may  be  a  question  as  to  the  right  to  redeem, 

or  the  right  to  foreclose ;  or  in  a  suit  for  specific  performance, 

there  may  be  a  contest  as  to  the  right  to  compel  the  fulfilment  of 

the  agreement.    Therefore  I  cannot  hold  that  the  Begulation  is 

confined  to  cases  which  are  in  the  nature  of  simple  administration, 

but  considering  this  seventh  class  as  having  far  more  relation  to 

funds  which  are  ready  and  waiting  to  be  dealt  with  according  to 

the  rights  of  the  parties  than  anything  else,  and  looking  at  the 

cases  which  are  enumerated,  I  must  agree  in  the  opinion  expressed 

by  the  Master  of  the  Bolls  in  Grimes  v.  Harrison  (1),  that  the 

Begulation  has  no  application  to  a  case  where  fraud  arises,  or  to  a 

case  like  this,  where  a  vast  amount  of  the  expense  incurred — ^in  fact, 

the  whole  expense  of  the  suit — ^has  no  relation  at  all  to  the  value 

of  the  property,  but  arises  out  of  the  denial  of  agency  on  the 

part  of  the  Defendant,  who  says  that  he  purchased  for  himself, 

ajid  insists  upon  holding  for  himself.    It  is  not  a  case  in  any  way 

analogous  to  specific  performance. 

My  own  opinion  of  the  construction  of  the  Order  is,  that  it  is  not 
intended  to  apply  to  cases  which  equity  would  regard  as  fraud, 
such  as  denial  of  agency,  and  the  like,  where  the  whole  expense 
and  burden  of  the  suit  are  in  respect  of  such  subject  matter ;  but  it 
is  intended  to  apply  to  those  cases,  simple  enough  in  themselves, 
w-here  there  may  be,  wholly  irrespective  of  fraud,  as  in  foreclosure, 
or  in  specific  performance,  a  question  whether  there  is  a  mort- 
gage, or  a  contract,  or  the  like.    It  does  not  appear  to  me  that  it 
was  in  any  way  intended  by  this  Order  to  excuse  parties  who  may 
be  found  to  enter  upon  extensive  and  heavy  litigation  in  respect 
of  denying  duties  and  trusts  which  have  been  confided  to  them, 
and  to  place  them  in  a  position  to  say  that,  as  against  the  adverse 
party,  they  will  only  allow  him  to  demand  costs  upon  the  lower 
scale. 

I  should  be  very  unwilling  to  exercise  the  discretion  reposed  in 
the  Courts  simply  on  the  basis  of  those  words,  *'  unless  the  Court 

(1)  27  Beav.  198. 

2E2  2 
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T.-G.  W.     shall  make  order  to  the  contrary."    That  was  a  discretioii  wliich 

1867        was  meant  to  meet  any  possible  case  of  hardship  which  could  not 

Eabl  or     ^  definitely  struck  at  by  the  rules ;  but  I  conceive  I  am  justified 

Stamfobd    Jjj  giving  this  construction  to  the  rule — ^that  having  regard  to 

Da^^ok.     the  clauses  which  enumerate  the  specific  cases  to  which  it  was 

intended  the  Begulation  should  apply,  this  case  does  not  come 

within  the  Begulation ;  not  being  a  specific  case,  and  not  being 

within  the  phrase  ^'  in  all  other  cases  where  the  fund  to  be  dealt 

with  is  under  £1000.*' 

It  is  a  question  of  some  little  difficulty  and  anxiety,  but,  on  tlie 
whole,  I  think  this  is  a  suit  in  which  the  costs  must  be  taxed  on 
the  ordinary  scale. 

Solicitors  for  the  Plaintiff:  Messrs.  Aliridge,  BronHey,  d  Thort^ 
agents  for  Messrs.  Kitcheners  dk  Fenn,  Newmarkei. 
.   Solicitor  for  the  Defendant :  Mr.  T.  OUL 
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STOCKDALE  v.  NICHOLSOK  V-^-^- 

1867 
Condrueiion  of  WiU — Next  Personal  RepretmUUive, 

A  testatGT  gave  £2000  in  trust  for  his  daaghter  for  life,  with  remainder  to 
ber  children ;  and,  if  she  should  die  without  issue,  then  ^  to  the  next  personal 
representatiyes  "  of  the  daughtef  so  dying  as  aforesaid. 

Hie  daughter  died  without  issue,  leaving  a  husband,  a  brother  and  sister^ 
and  a  niece  sarviving : — 

Edd^  that  the  brother  and  sister,  as  the  nearest  of  kiu,  were  entitled  as 
j(Mnt  tenants. 

1  HIS  was  a  special  case,  the  object  of  which  was  to  obtain  the 
opinion  of  the  Court  on  the  ultimate  limitation,  in  a  codicil  to  the 
will  of  Thomas  Peacock^  to  the  next  personal  representatives  of  his 
daughter. 

The  testator,  by  his  will,  dated  in  1822,  gave  all  his  real  and 
personal  estate  to  his  son,  subject  to  the  payment  of  his  debts 
and  legacies,  and  he  gave  a  legacy  to  his  daughter  Mary  Ann  of 
£3000,  to  his  daughter  Earrietty  £2000,  and  to  his  daughter 
MartOy  £3000,  when  she  should  attain  the  age  of  twenty-one 
years.   By  the  will  those  legacies  were  given  absolutely ;  but  by  a 
codicil,  upon  which  the  question  turned,  the  testator,  after  reciting 
tbe  bequest  contained  in  his  will  in  favour  of  the  daughters,  con- 
tinned  :  *'  Now  I,  the  said  Thomas  Peacock,  having  maturely  con-^ 
adened  the  several  bequests  before  given  unto  my  said  three 
daughters,  Mary  Ann  Peacock,  Harriett  Ketmah  Walter,  and  Maria 
Peacock,  and  the  necessity  of  making  a  permanent  provision  for 
c^h  and  every  of  them,  and  their  respective  families  (in  case  they 
shall  have  any),  do  hereby  order  and  direct  that  the  sum  of  £2000, 
P^  of  the  said  legacy  of  £3000  given  unto  my  daughter  Mary 
'inn  Peacock  ;  also  the  said  sum  of  £2000  given  unto  my  daughter 
Sarriett  Ketwiah  Walter ;  and  also  the  sum  of  £2000,  part  of  the 
said  legacy  of  £3000  given  unto  my  daughter  Maria  Peacock  when 
she  shall  attain  the  age  of  twenty-one  years,  shall  be  paid  into  the 
lumds  of  Boberl  DucMe  and  William  Gross,  trustees  appointed  by 
this  my  codiciL"    He  then  directed  that  the  said  legacies  should 
be  held  in  tmst  for  the  daughters  for  life,  with  the  remainder  to 
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V.-C.  M.     their  children ;  and  if  they  should  die  without  issue,  then  it  was 

1867        to  be  paid  to  such  person  or  persons'  as  the  daughter  should  appoint ; 

Stogkdale   aiid  in  default  of  appointment, ''  to  the  next  personal  repiesenta- 

•  NicHOMOH.    *^^'®®  ^^  ^^^^  ^^  them  so  dying  as  aforesaid." 

The  testator  died  in  1824.    Mary  Ann  Peacock  married  William 

AsJUon,  and  suryiyed  her  husband.  Harriett  Ketwiah  Walter  died, 
leaying  her  husband  suryiying  and  one  child,  Frances  Maria,  "^h 
married  W.  J.  Niehobon.  Maria  Peacock  married  Joaejah  Cto- 
hrough,  and  died  in  1844,  without  leaying  issue,  and  without  hayiiig 
exercised  the  power  of  appointment  giyen  her  by  her  father's  will. 
Joseph  Cheeshrouffh,  by  a  deed,  dated  in  1848,  assigned  all  his 
interest  in  right  of  his  wife  in  the  legacy  of  £2000  to  Edioard 
Shaw  Peacock,  subject  to  his  own  life  interest  therein.  Joseph 
Cheesbrough  had  since  died.  Edward  Shaw  Peacock  died  in  1861, 
leaying  Edward  Peacock  his  personal  representatiye.  Mary  Am 
Ashton  died  in  1866,  haying,  by  her  will,  bequeathed  her  interest 
in  Mrs.  CheesbrougVs  legacy  under  the  will,  to  the  Plaintiffs  as 
trustees  for  the  benefit  of  Frances  Maria  Nicholson  and  her  issae. 
The  only  question  now  to  be  determined  was,  who,  at  the  death 
of  Maria  Cheesbrough,  became  entitled  to  the  capital  of  the  legacy 
of  £2000,  of  which  she  was  tenant  for  life,  under  the  codicil  to 
the  will  of  Mrs.  Peacock, 

Mr.  Baily,  Q.C.,  and  Mr.  W.  Pearson,  for  the  Plaintifis,  who 
represented  the  interest  of  Mary  Ann  Ashion : — 

The  question  which  arises  under  this  codicil  is,  who  are  to  take 
the  share  of  Mrs.  Cheesbrough  under  the  words  "  next  personal 
representatiyes."  If  they  are  to  be  construed  as  meaning  executois 
and  administrators,  then  the  husband  of  Mrs.  Cheefhrough  became 
absolutely  entitled,  and  his  assignees,  or  those  who  represent  them, 
would  now  be  entitled  to  the  whole  fund.  If,  on  the  other  band, 
the  words  are  held  to  mean  nearest  of  kindred,  then  upon  the 
death  of  Mrs.  Cheesbroughj  her  sister  Mary  Ann  Ashton,  and  her 
brother,  Edward  Shaw  Peacock,  were  her  nearest  of  kin,  and,  as 
such,  became  entitled  as  joint  tenants,  subject  to  the  life  interest 
of  Joseph  Cheesbrough ;  and  Edtvard  Shaw  Peacock  having  died 
without  seyering  the  joint  tenancy,  the  whole  of  the  legacy  su^' 
yiyed  to  Mary  Ann  Ashton,  and  the  Plaintiffs  are  now  entitled 
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under  the  trosts  of  her  will.    But  if  the  Court  should  be  of  opinion     V.-C.  M« 
that  the  nearest  of  kin  meant  next  of  kin  under  the  Statute  of       1867 
Distnbuiians,  then  Mary  Ann  Ashtony  the  sister,  Edwatd  Shaw    ^tockdaix 
Feaeoeh,  the  brother,  and  Frances  Ann  Niehobon,  the  niece,  who 
were  such  next  of  kin  at  Mrs.  CheeshrougVs  death,  would  have 
become  entitled  as  tenants  in  common,  and  in  that  case  the  Plain- 
tiffs would  now  be  entitled  to  one  equal  third  part  nnder  the  trusts 
of  Mrg.  Ashtan's  wilL 

In  the  case  of  Withy  v.  Mangles  (1)  the  gift  was  '*  to  such  person 

or  persons  as  at  the  time  of  the  death  should  be  the  next  of  *kin  of 

the  legatee."      The  legatee  left  her  husband,  and  a  child,  and  a 

&ther  and  mother,  surviving ;  and  it  was  held  that  the  child  and 

&ther  and  mother  were  equally  her  next    of   kin.    Booth  v. 

Vicars  (2)  was  a  case  exactly  resembling  this,  where  the  words 

were,  "to  go  and  be  equally  divided  to  and  amongst  the  respective 

^eit  I^;al  representatives  of  A.  and  £.,  share  and  share  alike ;"  and 

Tice-Chancellor  Knight  Bruce  held  that  the  next  of  kin,  according 

to 'the  statute,  living  at  the  death  were  entitled  to  the  fond  per 

dirpes.    The  gift  in  Bdbinson  v.  Smith  (3)  was  '^  to  the  personal 

representatives"  of  the  daughter,  and  the  Yice-Ghancellor   of 

England  decided  that  the  next  of  kin  took  to  the  exclusion  of 

the  husband.    So  also  in  King  v.  Cleavdand  (4),  where  the  gift  was 

^amongst  the  testator's  nephews  and  nieces,  or  their  legal  personal 

representatives,"  the  representatives  were  held  to  be  the  next  of 

Idn,  and  not  the  executors  or  administrators  of  the  nephews  and 

lueces.    In  Brandon  v.  Brandon  (5)  the  words  were, ''  to  the  nearest 

and  next  of  kin  of  the  wife  in  equal  shares,"  and  Sir  Thomas 

Plumer  decided  that  the   brother  of   the  wife  was  entitled  in 

exclusion  of  nephews  and  nieces,  considering  that  though  nephews 

and  nieces  were  admitted  in  that  character  under  the  Statute  of 

Disiributions,  there  was  nothing  to  shew  that  the  parties  meant  to 

refer  to  the  statute ;  the  words  were  too  explicit  and  definite  to 

admit,  for  their  construction,  reference  to  the  statute.    Bournes  v. 

Bulloek  (6),  confirmed  on  appeal  (7),  was  not  a  case  that  could 

(1)  10  a.  &  F.  215.  (4)  4  De  G.  &  J.  477. 

(2)  1  Coll.  6.  (5)  3  Sw.  312. 

(3)  6  Sim.  47.  (6)  26  Beav.  54. 

(7)  9  H.  L.  C.  1. 
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Y.-0.  M.     be  used  as  an  authority  against  the  Plaintifis*  contention.   The 

1867       words  were,  *'  in  defetnlt  of  children  of  the  tenant  for  life,  then  to 

Stogkdalb   the  persons  of  the  blood  or  next  of  kin  of  the  testator  as  voold  hy 

NicHOMOK    virtue  of  the  Statute  of  Distributums  have  become  and  been  then 

entitled  thereto  in  case  the  testator  had  died  intestate ;"  and  it 

was  held  that  the  word  "  then  "  applied  to  the  death  of  the  testator 
and  not  of  A^  but  that  the  class  took  as  tenants  in  common  as 
they  would  have  taken  under  the  statute.  The  reference  to  th& 
statute  was  held  to  point  out  not  only  the  class,  but  the  manner  in 
which  they  took.  In  this  case  there  is  no  reference  to  the  statute^ 
and  nothing  to  induce  the  Court  to  hold  that  the  next  of  kin  are 
to  take  as  tenants  in  common. 

Mr.  Olasse,  Q.C.,and  Mr.  Gates,  for  the  Defendants,  WtUiamMn 
Niehohon  and  Frances  Maria  Nicholson : — 

We  contend  that  Mary  Ann  Ashion,  Frances  Maria  Nichdlm, 
and  Eckoard  Shaw  Peacoehj  as  the  persons  who  were  the  next  of 
kin,  according  to  the  statute,  of  Maria  OheeArough  at  her  death, 
became  entitled  on  her  death  as  joint  tenants  to  the  £2000,  sabject 
to  the  life  interest  of  Joseph  Cheesbrouffh ;  and  in  that  case,  as 
Edward  Shaw  Peacock  and  Mary  Ann  Ashion  died  without  severing^ 
the  joint  tenancy,  the  Defendant,  Frances  Maria  Nicholson,  or 
William  John  Nicholson  in  her  right,  is  now  entitled  to  the  whole 
of  the  legacy ;  but  if  the  Court  should  not  put  that  constniction 
upon  the  words,  then  we  submit  that  the  second  contention  of  the 
Plaintiffs  is  correct,  and  that  the  Defendant^  Frances  Maria 
Niehcisonf  or  W.  J.  Nicholson  in  her  right,  is  now  entitled  abso* 
lutely  to  one  equal  third  part  of  that  sum. 

In  Kinff  v.  Cleavdand  (1)  the  gift  was,  after  the  death  of  the 
tenant  for  life, ''  to  his  children  then  living,  or  their  legal  personal 
repreaentatiyes,  share  and  share  alike,"  and  it  was  held  that  the 
next  of  kin  took  as  a  distinct  class,  and  included  the  repreaenta- 
tiyes of  the  children  who  died  in  the  lifetime  of  the  testator,  and 
of  those  who  were  dead  at  the  date  of  the  will.  In  Walker  t. 
Marquis  of  Camden  (2),  the  words  "  l^al  representative  or  repre- 
sentatives," were  held  to  mean,  not  executors  or  administrators,  bat 

(1)  26  Beay.  26.  (2)  16  Sim.  329. 
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next  of  kin,  and  that  they  took  as  joint  tenants.    In  Jarman  on      VX).  M. 

Wills (l)y  it  is  stated  that  in  nnmerous  cases  the  term  ''legal       1867 

representative,"  or  "  personal  representative,**  has  been  construed    bJ^atj^ 

asjsponymous  with  ''  next  of  kin,**  as  descriptive  of  the  person  or 

poisons  taking  the  personal  estate  under  the  SlaitUe  of  Didrtbu' 

ims.  It  was  held  in  Mmdey  v.  Yowng  (2)  that  the  words  ''  next  of 

kin,"  without  explanatory  context,  must  be  taken  to  mean  next  of 

kin  according  to  the  statute ;  therefore,  if  the  words  in  this  will 

mean  next  of  kio,  there  is  nothing  to  shew  that  they  are  not  to  be 

construed  as  next  of  kin  according  to  the  statute.    These  express 

woids^  however,  were  adjudicated  upon  in  the  case  of  B(HAh  v. 

Yiean  (3),  and  if  that  case  is  good  law,  the  next  of  kin  under  the 

statute  must  take  in  this  case,  and  the  niece  will  then  be  entitled. 

In  jBotrfA  V.  VicarSf  the  words  ''  share  and  share  alike  "  were  added, 

and  it  was  held  that  they  took  as  tenants  in  common,  but  in  Withy 

T.  MamgleB  (4)  the  House  of  Lords  decided  that  the  next  of  kin  were 

entitled  in  joint  tenancy.    The  case  of  Doody^  v.  Hiffffins  (5)  also 

supports  our  view  of  the  case,  where  it  was  held  that  the  words 

^' or  their  heirs  for  ever,"  in  a  bequest  of  personalty,  meant  those 

who,  under  the  Statute  of  DUtributiona,  would  have  been  entitled 

to  the  personal  estate. 

Mr.  (7.  EdU,  and  Mr.  Marten,  for   the  Defendant,  Edtoard 
Peacock : — 

The  words  of  this  will  should  be  construed  to  mean  executors 
and  administrators,  and  upon  the  death  of  Maria  OheeArough, 
Joseph  Cheesbroughy  her  surviving  husband,  became  beneficially 
entitled  to  the  capital  of  the  £2000,  subject  to  his  own  life  interest 
therein,  and  in  that  ease  the  beneficial  interest  in  the  legacy 
passed  on  his  death  to  Eiward  Shaw  Peacock,  by  virtue  of  the 
indenture  of  assignment  of  May,  1848,  and  is  now  vested  in  the 
legal  personal  representatives  of  Edtoard  Shaw  Peacock.  Two  pro- 
positions are  to  be  deduced  from  this  wiU  and  codicil :  First,  that 
the  words  ^*  personal  representatives"  must  be  construed  in  their 
primary  sense  as  meaning  executors  or  administrators.  The  second 

(1)  3rd  Ed.  vol.  il  p.  98.  (3)  1  Coll.'6. 

(2)  2  My.  &  K.  82.  (4)  10  CI.  &  F.  2 15. 

(5)  2  K.  &  J.  729. 
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y.-CK.     is,  that  where  there  is  a  gift  of  personalty  to  one  for  life,  followed 

1867        by  a  gift  to  the  personal  representatives,  or  legal  representatives, 

SrocKDALB   or  legal  personal  representatives,  of  the  tenant  for  life,  those  woicb 

KiGHOLBOH.    ^^^  ^  ^  construed  as  meaning  executors  or  administratois,  and 

are  words  of  limitation.     There  is  nothing  in  this  will  to  prevent 

the  words  from  having  the  natural  construction  put  upon  them, 
which  would  be  executors  or  administrators. 

The  cases  in  which  the  Court  has  put  this  construction  upon 
them  are  SmUh  v.  Bamebtf  (1) ;  Be  OrawfarcCs  Trusts  (2) ;  Saherton 
V.  Sheds  (3) ;  In  re  Wyndham's  Trusts  (4) ;  Alffer  v.  Parrott  (5) ; 
Be  Henderson  (6) ;  Baines  v.  Ottey  (7) ;  Leak  v.  MacDowdL  (8) ; 
Chapman  v.  Chaprnxin  (9);  Be  Turner  (10);  Walter  v.3faKn(ll); 
HinchUffe  v.  Westwood  (12) ;  Doody  v.  Higgins  (13) ;  Topping  v. 
Howard  (14) ;  Bdbinson  v.  Smith  (15). 

In  nearly  all  these  cases  the  words  were  similar  to  the  words 
now  before  us,  and  they  were  construed  to  mean  executors  or 
administrators,  and  frequently  expressions  were  used  by  the  Judges 
who  decided  them  to  the  effect  that  the  ordinary  sense  of  ibe 
words  *' personal  representatives,"  or  "legal  representatives,'*  or 
**  legal  personal  representatives,"  is  "  executors  or  administrators." 

Mr.  Nalder,  for  a  trustee. 

Mr.  Baily,  in  reply : — 

I  admit  that  the  primary  meaning  to  be  put  upon  the  words  "  legal 

personal  representatives  "  would  be  **  executors  or  administrators, 

but  where  there  is  any  expression  to  control  this  meaning,  then 

they  are  subject  to  a  different  construction.    But  the  words  heie 

are  "  next "  personal  representatives,  and  it  is  a  fair  inference  from 

the  use  of  the  word  "  next  '*  that  the  ordinary  construction  should 

not  be  given  to  the  expression.     "Next"  or  "nearest"  always 
I 

I                                          (1)  2  Coll.  728.  (8)  33  Beav.  238. 

(2)  2  Drew.  230.  (9)  Ibid.  556. 

(3)  1  Rubs,  &  My.  587.  (10)  2  Dr.  &  Sm.  SOL 

(4)  Law  Rep.  1  Eq,  290.  (11)  6  Sim.  148. 

(5)  Ibid.  3  Eq.  328.  (12)  2  De  G.  &  Sm.  216. 

(6)  28  Beav.  656.  (18)  2  K.  &  J.  729. 

(7)  1  My.  &  K.  465.  (14)  4  De  G.  &  Sm.  268. 

(15)  6  Sim.  47. 
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implies  a  relationship  of  blood,  which  cannot  be  said  of  **  executors     V.-C.  M. 
or  administrators,"  and  on  that  ground  I  put  the  case,  and  all  the        1867 
authorities  in  which  the  words  "  personal  representatives/'  **  legal    Siookdali 
representatives,'*  or  "  legal  personal  representatives,"  occur  simply,    i^jcholboh. 
may  be  thrown  over  as  having  no  application  to  this  case.    The        ""^ 
word  ^' next"  has  no  signification  when  applied  to '' executors  or 
administrators,"  and  therefore  it  must  mean  persons  in  some  way 
connected  in  blood.    Then  it  comes  to  the  only  question  whether 
the  words  are  to  be  construed  as  meaning  ^'  nearest  of  kin,"  in- 
cluding only  the  brother  and  sister  of  the  deceased,  or  whether 
they  are  to  be  held  as  implying  "  next  of  kin  "  according  to  the 
^tute  ?  and  I  submit  that  the  authorities  are  in  favour  of  the 
former  construction. 


June  25.    Sib  E.  Mamns,  V.C.  :— 

It  may  be  said  that  the  words  **  personal  representatives,"  or 
"  legal  representatives,"  or  "  legal  personal  representatives,"  when 
applied  to  personal  estate  as  is  frequently  said  of  the  word 
"  issue  "  when  applied  to  real  estate,  are  words  of  limitation  or 
words  of  purchase  as  will  best  effectuate  the  intention.  But  I 
think  it  may  now  bo  considered  as  settled  that  any  of  those  words 
when  applied  to  personal  estate,  unaccompanied  by  explanatory  or 
controlling  words,  are  to  be  construed  as  being  equivalent  to 
"executors  and  administrators,"  and,  consequently,  as  words  of 
limitation,  when  they  follow  a  limitation  for  life  to  the  person  to 
whose  representative  the  property  is  given,  and  as  a  gift  to  the 
"executors  and  administrators  "  in  that  capacity  when  there  is  no 
snch  limitation. 

I  will  take  the  cases  in  the  order  in  which  they  were  cited  by 
Mr.  Martefiy  that  is,  upon  the  argument  that  the  words  mean  **  execu- 
tors and  administrators."  In  Smith  v.  Bamely  (1)  the  trust  was 
(and  that  is  the  ultimate  limitation  of  the  will),  "  for  my  personal 
and  not  my  real  representatives,"  and  the  Vice-Ohancellor  read  those 
words  as  meaning  executors  and  administrators.  In  that  case,  the 
limitations  of  real  estate  were  wound  up  with  limitations  to  the 

(1)  2  ColL  728. 
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V.-0.  M.     testator's  right  heir,  and  therefore  the  words  ^  personal  representa- 
1867       tiyes"  were  construed  by  the  Yice-Chancellor  as  equivaleiit  to 
BrooKDAiM   representatiyes  or  heirs  of  personal  estate. 
NioHOLBoir.       ^  ^  OrawforcPs  Trusts  (1)  the  residue  of  the  testator  s  estate 

was  given  to  the  testator's  daughter  for  life^  and  upon  her  death 

one  twelfth  was  to  be  equally  divided  among  ''all  my  coosins 
german  now  existing,  or  their  representatives."  It  was  held  to 
mean  executors.  Yice-Chancellor  Kinderdey  there  held  that 
'^ representatives'*  primarily  means  ^personal  representatives^'* 
and  that  the  onus  of  shewing  that  it  has  some  other  meaning  lies 
upon  those  who  assert  it. 

In  Saherhn  v.  Skeds  (2),  which  is  a  leading  case  upon  this 
subject,  the  limitation  was  for  the  daughter  for  life,  and  then  as 
she  should  appoint ;  and  in  default  of  appointment  to  go  to  her 
personal  representatives.  It  was  held  that  the  executor  was  en- 
titled. Sir  John  Leaeh  there  says,  that  the  ordinary  sense  of  the 
words  '^ personal  representatives"  is  ''executors  and  administra- 
tors." 

In  Be  WyndhanCs  Truds  (3),  a  recent  case,  the  gift  was  to 
the  testator's  daughter  for  life,  with  remainder  to  her  duldren 
equally ;  and  if  no  issue,  to  be  paid  to  her  personal  epresenta- 
tives.  The  event  was  that  there  was  no  issue,  and  therefore 
the  limitation  came  into  operation.  It  was  held  by  Yice-Chan- 
cellor Wood  that  that  meant  executors  and  administrators, 
and  in  giving  judgment  he  uses  this  expression:  ''It  seem9 
well  settled  that  the  words  '  personal  representative '  must,  in  the 
absence  of  other  controlling  words,  which  do  not  appear  in  this 
case,  be  taken  to  mean  a  person  claiming  as  executor  or  adminis- 
trator.'* 

In  Alger  v.  FarroU  (4),  the  same  learned  Yice-Chancellor,  in 
construing  this  bequest,  ''  £1000  to  Mrs.  D.  for  life,  and  at  her 
decease  the  stock  to  be  transferred  to  her  personal  representa- 
tives," held  that  Mrs.  D.  took  absolutely,  and  he  uses  this  expres- 
sion :  *'  Words  having  a  distinct  meaning  must  bear  their  primair 
legal  import.  I  cannot  assume  a  supposed  intention  of  the  testatrix 
contrary  to  what  she  says,  in  the  absence  of  other  words  to  con 

(1)  2  Drew.  230.  (3)  Law  Rep.  1  Eq.  290. 

(2)  1  Russ.  &  My.  587.  (4)  Ibid.  3  Eq.  328. 
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trol  the  meaning  of  what  she  says.**    In  Be  Heniersan  (1)  the  gift     V.^.  v. 
was  of  Ead  India  Stock  to  £  F.  Sprang  for  life,  and  (in  the  event        1S67 
which  happened)  after  her  death  to  "my  brothers  and  sisters,    bk^^alb 
or  their  representatives."    It  was  held  they  took  absolntely,  and    ^    ^* 

there  the  Master  of  the  Bolls  says,  ''I  am  of  opinion  that  the        

word  '  representatives '  means  '  legal  personal  representatives,'  they 
cannot  take  beneficially  nnless  there  be  words,  as  in  Baines  v. 
OHey  (2),  and  King  v.  Cleavdand  (3),  which  render  it  impossible 
so  to  hold." 

In  Leak  v.  MacDoweB  (4),  there  was  a  gift  to  the  personal 
representatives  of  persons  who  had  long  been  dead,  but  that  pro- 
ceeded on  the  principle  that  the  persons  to  whose  personal  repre* 
sentatives  the  beqnest  was  made  had  lost  money  by  the  testator 
in  trade,  and   therefore,  as  it  proceeds  upon  a  particular   div 
enmstance,  cannot  be  said    to   afford   any  general    rule.      In 
Cliapman  v.  Chapman  (5),  there  was  a  bequest  of  £1400  to  Frances 
Chapman  for  life,  and  if  no  children  to  her  brothers  and  sisters,  or 
their  representatives,  in  equal  shares.      It  was  held  that  the 
executors  and  administrators,  and  the  brothers  and  sisters^  took 
absolutely.    In  Be  Turner  (6),  which  was  before  Sir  Biehard  Kinr 
derdetfy  in  1865,  the  gift  was  to  the  daughter  for  life,  and  if  she 
died  without  issue,  to  the  testator's  sons,  share  and  share  alike. 
But  if  any  of  them  died  his  share  to  be  paid  to  his  children,  but  if 
there  were  no  child,  then  to  his  legal  representatives.    It  was  held 
to  mean  executors  and  administrators,  and  the  sons  consequentiy 
took  absolutely.    There  Yioe-Ghancellor  Kindersky  again  said  the 
words  ** representative,"  or  "legal  representative,"  or  "personal 
representative,"  primarily  mean  executors  and  administrators, ''  and 
in  order  to  put  any  other  meaning  on  them,  you  must  find  in  the 
context  some  special  reason  for  so  doing." 

In  Walter  v.  MaJcin  (7),  and  in  Styth  v.  Monro  (8),  the  con- 
struction of  "  next  of  kin "  was  put  upon  these  words  by  Sir 
Laneeloi  Sfiadwell.  But  these  decisions  proceeded  upon  such  very 
special  circumstances  with  regard  to  the  particular  words  contained 

(1)  28  Beav.  656.  (5)  33  Beav.  556. 

(2)  1  My.  &  K.  465.  (6)  2  Dr.  &  Sm.  501. 

(3)  4  De  G.  &  J.  477.  (7)  6  Sim.  148. 

(4)  33  Beav.  238.  (8)  Ibid.  49. 
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YXI.  Ml  in  the  will,  that  they  again  cannot,  I  think,  be  quoted  as  affoiding 

1867  any  rule  for  construction. 
Stogkbaia       Ii^  Hinchliffe  y .  Westwood  (1),  the  gift  was  to  the  daughter  for  life, 

NioTOuoirt  *^^^  ^  ^®^  chttdren,  and  if  none  then  to  go  equally  among  testa- 

tor's  three  sons,  and  in  case  of  the  decease  of  all  or  any  of  his  said 

■ 

sons  in  the  lifetime  of  the  daughter,  then  he  bequeathed  the  share 
or  shares  to  become  due  upon  the  contingency  aforesaid,  of  him  or 
them  so  dying,  to  his  or  their  legal  personal  representatives.  It 
was  held  to  mean  executors  and  administrators. 

In  Doody  v.  Higgins  (2),  the  gift  was  to  the  wife  for  life,  then  to 
her  sister  for  life,  the  residue  to  be  divided  amongst  the  following 
persons,  and  their  heirs  for  ever.  The  word  ^'  heirs "  there  was 
held  to  mean,  ^' heirs  according  to  the  subject  matter  of  the  ^K 
that  is  "next  of  kin."  In  Toppitig  v.  Howard  (3),  there  were 
three  constructions,  every  one  of  which  led  to  the  same  condusion. 
It  became  therefore  unnecessary,  or  unimportant,  to  decide  any 
one  of  them,  and  nothing  else  was  decided,  and  that  case,  therefore^ 
is  no  authority  for  anything  whatever. 

But  in  the  cases  relied  upon  by  the  Plaintiffs'  counsel,  slight 
circumstances  have  been  allowed  to  control  the  general  effect  of 
those  words.  ' 

In  Robinson  v.  Smith  (4),  the  first  of  those  cited,  the  gift  was  to 
the  daughter  for  life,  and  after  her  decease  to  the  personal  repre- 
sentatives. There  Sir  Lancelot  ShadweU  held  that  personal  repre- 
sentatives meant  next  of  kin.  But  there  the  case  wholly  depended 
upon  the  circumstance  of  the  husband  being  made  trustee  of  the 
fund,  which  he  was  directed  to  pay  to  the  personal  representatives 
of  his  wife,  and  on  that  ground  Sir  Lancelot  ShadweU  held  that  as 
"  personal  representative  "  could  not^mean  himself,  it  must,  there- 
fore, mean  the  next  of  kin.  I  confess  I  do  not  think  I  should  have 
come  to  the  same  conclusion.  Yioe-Chancellor  Kindenley  ex- 
presses considerable  doubt  upon  that  decision,  but  for  the  present 
purpose  it  is  su£Scient  to  say  it  proceeded  on  the  ground  which 
does  not  exist  in  the  present  case — namely,  that  of  the  husband 
being  made  trustee,  and  therefore  does  not  attempt  to  impugn 

(1)  2  De  G.  &  Sm.  216.  (3)  4  De  Q.  &  Sm.  268. 

(2)  2  K.  &  J.  729.  (4)  6  Sim.  47. 
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the  general  rule.     In  King  y.  Cleaveland  (I),  the  bequest  was,      V.-O.  H. 
to  the  brother  of  the  testator  for  life,  and  '^  after  the  decease  of  my        ise? 
said  brother,  and  his  said  wife,  then  in  trust  to  pay  and  apply  the    b^^^^ale 
said  smn  of  £4000  stock  equally  amongst  my  nephews  and  nieces, 
children  of  my  said  brother  Richard  Francis  Cleaveiand,  and  his 
said  wife  then  living,  or  their  personal  representatives,  share  and 
share  alike."    The  decision  turned  mainly  upon  the  words  "  share 
and  share  alike,"  and  cannot  therefore  be  treated  as  an  authority 
applicable  to  the  present  case.     On  referring  to  the  judgment  it 
will  be  found  that  the  Lord  Chancellor   Oranwarth  and  Lord 
Justice  Turner  both  proceeded  upon  the  ground  of  the  existence 
of  the  words  ''share  and  share  alike,"   which  they  considered 
shewed  that  the  personal  representatives  were  not  to  take,  but  that 
some  persons  were  to  take  beneficially.    In  that  case  Lord  Justice 
Knight  Bruce  entertained  considerable  doubt,  but  gave  way  to  the 
opinion  of  the  majority,  on  account  of  the  words  ''  share  and  share 
alike." 

BuUock  V.  Doumes  (2),  which  was  cited  also,  is  a  case  which  has 

no  application  to  the  present ;  because  the  ultimate  limitation 

there  was  to  the  persons  entitled  under  the  Statute  of  DistribtUiona. 

Walker  v.  Marquis  of  Camden  (3)  is  also  one  of  the  decisions  of 

Sir  Lancelot  ShadweU,  and  proceeded  upon  very  peculiar  grounds. 

The  trust  there  was  to  pay  to  the  son  for  life,  and  to  his  children, 

if  he  had  any,  and  if  no  children  to  pay  one-fourth  to  P.,  if  he 

should  be  living;  then  to  his  personal  representatives,  and  the 

three  remaining  fourths  were  given  to  other  persons  in  precisely 

the  same  manner.   Sir  Lancelot  ShadweU  there  held,  that  the  fact 

of  the  words  ^  executors  and  administrators  "  having  occurred  five 

times  in  the  will,  shewed  that  the  testator  understood  what  they 

meant,  and  must,  therefore,  be  considered  to  have  thought  that 

''  legal  representative  "  meant  something  else ;  and,  consequently, 

that  it  meant  next  of  kin. 

In  Baines  v.  Ottey  (4),  the  gift  was  to  Mary  KnighUeg  for  life, 
and  in  default  of  appointment  to  and  among  such  person  and  per- 
sons as  would  be  the  personal  representatives.  It  was  held  to  mean 
her  next  of  kin,  and,  in  that  case.  Lord  Langdale  said,  ''  It  has 

(1)  4  De  G.  &  J.  477.  (3)  16  Sim.  3£9. 

(2)  9  H.  L.  0. 1.  (4)  1  My.  &  K.  465. 
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VrO,  M.     been  properly  observed  that  the  words  '  to  or  amongst  such  person 

1867        or  persons  as  would  be  the  personal  representatives  of  Lady 

SnxxDALE    KnigJMey  *  are  not  applicable  to  executors  or  administrators  ;**  that 

Nicholson    ^^^'^^re,  is  a  decision  which  proceeded  also,  not  upon  the  words 

"  equally  to  be  divided,"  but  upon  words  which  were  equivalent  to 

them,  namely, ''  to  and  amongst" 

But  the  case  which  is  mainly  relied  upon  by  the  Plaintiffs,  and 
the  Defendants  Mr.  and  Mrs.  Nichobon,  who  are  in  the  same  inte- 
rest, is  Booth  V.  Vicars  (1) ;  and  that  case  is  so  precisely  the  same 
as  the  present,  that,  its  authority  never  having  been  overruled,  or, 
indeed,  impugned,  as  to  the  point  I  am  now  considering,  I  think  I 
am  bound  to  consider  it  as  ruling  this  case.  The  gift  there  was  a 
gift  of  property  to  the  wife  for  life,  and  after  her  death  to  be  equally 
divided  to  and  amongst  the  next  legal  representatives  of  N,  Ficars 
and  Mart/  Broum,  share  and  share  alike.  Now,  it  is  very  true 
that  the  words  '^  share  and  share  alike  "  occur,  but  it  is  plain  that 
the  Yice-Chancellor  Knight  Bruce  did  not^  in  the  slightest  degree, 
rest  his  decision  on  those  grounds;  for  it  was  argued  by  counsel: 
/'  They  take  per  capita,  otherwise  they  cannot  take  share  and 
share  alike."  Then  the  Vice-Chancellor  says:  •'May  not  those 
words  refer  to  the  two" original  stirpes,  and  those  alone**?  There- 
fore it  is  quite  clear  he  considered  the  words  ''share  and  share 
alike  "  as  referring  to  Nicholas  Vicars  and  Mary  Brown — ^that  is, 
to  the  stirpes,  and  not  to  the  next  of  kin  who  are  to  take.  Then 
he  decided  that  they  were  to  take  in  two  shares.  The  remain- 
ing question  was,  whether  *^  next  legal  personal  representative" 
meant  next  of  kin,  or  did  it  mean  executors  or  administrators? 
Now,  the  Yice-Chancellor,  interrupting  counsel  again  in  the 
course  of  the  argument,  when  counsel  said  the  word  *'next" 
must  be  considered  to  point  to  the  nearest  of  kin,  said:  ''That 
word  is  only  an  abbreviation  of  the  word  *  nearest.'  **  Well,  then, 
the  words  in  that  case  being  "  next  legal  representative,**  here  it  is 
"next  personal  representative."  It  is  impossible  there  can  be  any 
distinction  between  those  two,  and  the  words,  therefore,  are  iden- 
tical In  that  case,  the  Vice-Chancellor  Knight  Bruce  says :  *  The 
whole  language  of  this  bequest  seems  to  me  of  necessity  to  exclude 
the  notion  that,  under  the  words  '  next  legal  representatives^'  the 

(1)  1  ColL  6. 
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executors  or  administrators  of  NichcloB  Viears  and  Marjf  Brovm     V.-O.  M. 
could  take,  for  the  benefit  of  those  executors  or  administrators        1867 
themselyes,  as  beneficial  legatees.     It  is  impossible  to  suggest    ^J^^^rjt 
ihat  sack  a  construction  could  be  right."     Then,  commenting         «• 

on  the  case,  he  says :  ^'  In  the  second  place,  he  has  used  the       

word  ^ next'  in  combination  with  the  words  'legal  representatives,' 

which  is  a  word  haying  no  connection  with  the  character  of  executor 

or  administrator ;  and,  thirdly,  that  construction  would  render 

the  latter  half  of  the  bequest  mere  superfluity,  because,  supposing 

that^  by  the  words  in  question,  executors  or  administrators  are 

meant,  the  fimd  would  go  in  the  same  way  without  those  words 

as  with  them.     These  are  part  of  the  considerations  which  seem  to 

me  to  exclude  that  construction  also.    It  follows,  if  this  yiew  of 

the  subject  be  right,  that  the  words  'next  legal  representatiyes' 

must,  in  this  will,  import,  in  some  form,  consanguinity.    The  next 

question  is,  in  what  form  T*     Re  then  proceeds  to  argue  that,  and 

he  comes  to  this  conclusion:   ''I  must,  therefore,  refer  to  tha 

Sioiute  of  Distributions,  which  points  out  those  who  are  entitled 

to  claim  as  the  legal  representatiyes  in  that  particular  sense  of  the 

words.    'Next  legal  representatiyes'  mean  the  persons  who,  by 

force  at  law,  in  right  of  consanguinity,  would  take  the  personal 

estate  of  those  persons  beneficially."    The  authority  of  that  case 

has  neyer  been  impugned,  and,  it  being  precisely  similar  to  the 

present^  I  am  bound  to  hold  that^  in  this  case,  the  w<»ds  ''  next 

personal  representatiyes  "  mean  ''  next  of  kin ;"  and  the  Plaintiffs 

are,  consequently,  entitled  in  the  manner  I  haye  already  stated. 

Hy  yiew  of  the  case  is,  that  the  **  next  personal  representatiye " 

iueans  ^nearest  of  kin;"  they  take  as  a  dass,  and,  for  want  of 

^ords  of  diyifiion,  they  take  as  joint  tenants.     The  consequence  is, 

that  the  whole  Tested  in  Mrs.  Ashton,  under  whose  will  the  Flain- 

ti&  and  Mrs.  Niehclson  are  entitled. 

There  is  one  point  to.  which  I  wish  to  direct  counsers  attention. 
In  that  case  of  JBooth  y.  Vicars  (1),  Lord  Justice  Knight  Bruce  held 
that  it  was  the  next  of  kin,  according  to  the  statute,  who  took ;  but 
I  think  the  authorities  since  that  decision  are  so  clear  that  a  gift  to 
the  next  of  kin,  as  a  class,  giyes  a  joint  tenancy  to  the  nearest  of 
kin,  that  that  is  my  interpretation  of  this  will.    But  as  that  part 

(1)  1  CoU.  6. 
YoL.  IV.  2F  2 
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y.-O.M.  of  the  case  was  very  slightly  argaed— only  adyerted  to  by  Mr. 

1867  OloMe — ^if  any  party  desires  to  speak  to  that  matter  again,  upon 

Broa^AiM  ^^  point  alone,  I  shall  be  very  happy  that  he  should  do  so. 


V. 
NiOHOLBOV. 


Mr.  Baily  considered  that  the  question  had  been  so  clearly 
settled  by  Withy  y.  Ma/ngles  (1),  and  other  cases,  that  it  woxild  be 
hopeless  to  argue  it. 

'     Mr.  GJasse  concurred  in  this  yiew. 

Sir  E.  Malins,  V.C.  : — 

In  that  case  the  declaration  will  be,  that  in  the  eyents  which 
haye  happened  the  whole  of  the  property  became  yested  in 
Mrs.  AeJdon,  under  whose  will  the  Plaintiff  and  Mrs.  Niehcbon 
became  entitled.  The  result  I  arriye  at  yery  distinctly,  and,  I 
think,  in  conformity  with  all  the  authorities,  that  if  it  had  not 
been  for  the  word  "  next,"  the  gift  would  haye  yested  absolntely 
in  Mrs.  CheeArough.  It  is  purely  upon  the  word  ^  next"  that  1 
come  to  the  conclusion  I  haye  done. 

The  costs  were,  by  agreement,  to  be  paid  out  of  the  legacy 
of  £2000  of  which  Mrs.  CheeArough  was  tenant  for  life. 

Solicitors  for  the  Plaintiffs :  Messrs.  T.  H.  db  A.  B.  Oldman. 
Solicitors  for  the  Defendants:  Messrs.  Eidsdale  &  Oraddod; 
Messrs.  Scott  db  Co. 


May  3, 9. 


▼.-CM.  LOCKE  tf.  LAMB. 

1867 

Construction  of  TFiZT— *"  Aa  they  shaU  attain  ttuenty-one  "^--Period  cf  Vettwg. 

Bequest  of  a  ram  of  stock  to  be  divided,  after  the  death  of  an  annuituit, 
between  all  the  children  of  X  jS.  as  they  should  attain  his  or  her  age  of 
twenty-one  years : — 

Held,  that  the  fund  was  to  go  to  rach  of  the  children  of  A,  B.  as  were 
living  when  the  first  attained  twenfy-one,  and  who  had  attained,  or  wbo 
should  attain,  twenty-one. 

JL  HIS  bill  was  filed  for  the  purpose  of  obtaining  the  opinion  of 
the  Court  as  to  the  construction  of  the  will  of  Anna  Loeke,  widow, 

(1)  10  a  &  F.  215. 
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dated  the  2l8t  of  February,  1839,  whereby  (inter  alia)  she  gaye     y.JO.  H. 
and  bequeathed  to  Henry  Saunders  and  Wadham  Locke  £1000       i867 
stock  in  the  Boyal  Aeeuranee  Company,  London,  to  receiye  the      i2aa 
diyidends  and  increase  thereof,  and,  in  the  first  place,  to  pay  to       ^^^ 
Jane  Hiiehena  (her  late  servant)  an  annuity  of  £15,  and  the  re- 
mainder of  the  dividends,  with  any  increase  that  might  be  thereon, 
to  be  laid  out  in  the  £8  per  Gent  Consols,  to  accumulate  during 
the  life  of  the  said  Jane  Hitchens,  and  upon  her  death,  the  divi- 
dends of  the  said  £1000  stock  to  be  added  to  the  accumulation  in 
the  said  £3  per  Cent.  Consols,  and,  with  the  £1000  to  be  equally 
diyided  between  all  the  children  of  Wadham  IJoeke,  as  they  should 
attain  his  or  her  age  of  twenty-one  years ;  and,  after  giving  certain 
l^ades,  the  testatrix  deviaed  and  bequeathed  the  residue  and 
remainder  of  her  moneys,  and  real  and  personal  estate,  her  debts, 
I^iacies,  and  funeral  expenses  being  thereout  first  paid  and  dis- 
charged, to  the  said  Wadham  Loeke,  and  appointed  him  sole 
executor.    The  testatrix  died  on  the  31st  of  July,  1839,  leaving 
Jane  Hiichene  and  Wadham  Locke  surviving,  Wadham  Locke  at 
the  date  of  the  will,  and  at  the  time  of  the  testatrix's  death,  had 
two  children,  Wadham  Locke  and  Caroline  Locke*     Wadham  Locke 
(the  son)  died  an  infant  on  the  8th  of  December,  1842,  and  no 
administration  had  been  taken  out  to  his  estate.    On  the  21st  of 
April,  1844,  WadJiam  Locke,  being  a  widower,  married  his  present 
wife,  and  had  by  her  eight  children,  of  whom  four  were  the 
PJaintifGs  and  three  Defendants.    Jane  Eitchene  died  in  February, 
1847,  and  Henry  Saunders  in  October,  1850,  leaving  Wadham 
Locke  the  elder  the  sole  legal  personal  representative  of  the  tes- 
tatrix.    Caroline  Jjocke  married  Qeorge  Henry  Lamb,  and  attained 
twenty-one  on  the  8th  of  November,  1857.    Bcbert  Locke,  another 
of  the  children,  died  on  the  11th  of  March,  1858,  an  infant,  and 
no  adnoinistrator  had  been  appointed  of  his  estate.    The  Plaintiffs, 
and  Mrs.  Lamb,  and  the  two  deceased  children,  Wadham  Locke 
(the  son)^  and  Bobert  Locke,  were  the  only  children  who  were  bom 
before  Mrs.  Larnb  attained  twenty-one.    The  PlaintifT,  Wadham 
Locke  the  younger,  who  was  a  child  of  the  second  marriage, 
attained  twenty-one  on  the  6th  of  March,  1866,  and  thereupon 
became  entitled  to  a  share  of  the  £1000  stock  and  accumulations, 
and  doubtB  having  arisen  upon  the  construction  of  the  will,  this 

2  FZ  2 
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y.-O.  H  suit  was  institated  by  Wadham  Loehe  the  younger,  and  thiee  of 

1867  the  infant  children,  against  Wadham  LockSj  the  father,  Hr.  and 

j^^^  Mrs.  Lamb,  and  the  other  infant  children  to  determine  those 

T^  questions,  and  came  on  upon  motion  for  decree. 

Mr.  Kenyan,  Q.C.,  and  Mr.  Bueh,  for  the  Plaintiffs  :— 

Those  children  only  are  included  in  this  gift  who  were  bom 
before  the  eldest  attained  twenty-one.  The  line  is  drawn  directly 
the  first  attains  twenty-one:  Ellison  v.  Airey  (1);  Ayhn  t. 
Ayton  (2).  Had  all  such  children  taken  a  Tested  interest,  it 
would  have  been  on  their  birth,  although  the  time  of  payment 
was  postponed  until  they  attained  twenty-one:  Saunders  t. 
Vaviier  (3) ;  Hanson  v.  Graham  (4) ;  Boraston^s  Case  (5) ;  Leah 
V.  Bdbinson  (6) ;  Pearson  v.  Bolman  (7) ;  Waison  v.  Waison  (8), 

Mr.  C  Herbert  8mUh,  for  Wadham  Locke,  the  &ther,  who  was 
appointed  by  the  Court  to  represent  the  two  deceased  infants, 
Wadham  Locke,  the  son,  and  Robert  Locke : — 

In  order  to  exclude  the  children,  who,  though  bom  before  the 
eldest  attained  twenty-one,  yet  died  under  twenty-one,  from  the 
benefit  of  the  gift  the  words  "  as  they  attain  twenty-one,"  must  be 
construed  to  be  eqtuyalent  to  *'  such  as  should  attain  twenty-one. 
They  cannot  be  grammatically  so  treated,  as  it  is  not  a  limited 
class  of  that  kind,  and  the  shares  of  those  dying  under  twenty-one 
did  not  accrue  to  the  others  or  survivors:  Pearman  v.  PBctr- 
man  (9).  It  is  true  that  the  words  are  ambiguous,  but  wbeie 
the  words  are  ambiguous,  the  Court  will  rather  lean  to  give  a 
vested  construction  to  them ;  and  these  words  must  be  constnied 
in  the  same  manner  as  if  there  was  a  direction  to  divide,  and 
then  to  pay  at  twenty-one,  the  age  merely  pointing  to  the  period 
of  enjoyment  The  testator  directs  that  all  the  children  are  to 
take,  and  there  is  no  survivorship  between  them,  and  no  gift  over, 
all  tending  to  shew  that  the  interests  are  vested  at  the  birth: 

(1)  1  Yes.  Sen.  lU.  (5)  3  Rep.  19  a. 

(2)  1  Cox,  327.  (6)  2  Mer.  363. 

(3)  Cr.  &  P.  240.  (7)  Law  Sep.  3  Eq.  315. 

(4)  6  Ves.  239.  (8)  11  Sim.  73. 

(9)  33  Beav.  394—6.      , 


Jnne  4.    Sib  R  Malins,  V.O.  :— 

In  this  bequest  there  is  no  gift  of  the  interest^  or  direction  as  to 
its  application  for  the  benefit  of  the  legatees,  bnt  it  is  directed  to 
be  accumnlatedy  and  fonn  part  of  the  capital 

The  direction  to  divide  is  the  only  gift,  and  that  gift  is  only  to 
attach  to  the  children  who  shall  attain  twenty*one. 

The  rule  laid  down  by  Sir  WiUiam  Grant  as  to  such  a  bequest, 
in  his  celebrated  judgment  in  the  case  of  Leake  y.  Bdbinson,  is 
this  (14) :  *'  If  there  were  an  antecedent  gift,  a  direction  to  pay 
Qpon  the  attainment  of  twenty-fiye  certainly  would  not  postpone 
the  vesting ;  but  if  I  give  to  persons  of  any  description  when  they 
attain  twenty-five,  or  upon  their  attainment  of  twenty-five,  or, 
&om  and  after  their  attaining  twenty-five,  is  it  not  precisely  the 
same  thing  as  if  I  gave  to  such  of  those  persons  ^  should  attain 

(1)  1  Coll.  128*  (8)  3  Drew.  98. 

(2)  4  J>eQ.  &  Sm.  105.  (9)  1  Mac.  &  Q.  854. 

(3)  6  VeL  239.  (10)  10  Ves.  81. 

(4)  1  Dr.  Sb  Sm.  858.  (11)  12  Beav.  192. 

(5)  26  Beav.  236.  (12)  1  Burr.  238. 

(6)  2  Mer.  863.  (13)  Cr.  Sb  F.  240. 

(7)  5  Beav.  20L  (14)  2  Mer.  386. 


LOOODi 

Lamb. 
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Bree  v.  Perfect  (1) ;  Eedee^  v.  BirJcM  (2) ;  Hanson  v.  Oraham  (3) ;     V.^  M. 
In  re  Wrangham's  Trad  (4) ;  WAster  v.  Parr  (5).  1867 

Mr.  Wiehens,  for  Mrs.  Lamb : — 

Leake  v.  Bobinsan  (6)  governs  this  case,  and  is  an  authority 
that  no  judge  has  ever  attempted  to  call  in  question.  In  Bree  v. 
Perfeet  there  was  a  gift  over,  and  that  makes  the  case  distinct 
from  the  present.  Eedes  v.  Birkett  was  a  case  in  which  there 
was  a  donation  for  maintenance.  [He  also  cited  Daviee  v. 
Fisher  (J) ;  Shim  v.  Edbbs  (8) ;  In  re  Bartholomew's  Trusts  (9).] 

Mr.  Chitty,  for  the  three  infant  Defendants,  referred  to  Bax  v. 
Whid^ead  (10);  Harrison  v.  Orimwood  (11). 

Mr.  Kenyon,  in  reply,  cited  Ooodtiffe  v.  Whitby  (12) ;  Saunders 
y.  Tavtier  (13). 
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VXl  M.  twenty-fiye  ?  None  but  a  person  who  can  predicate  of  liimself 
18G7  that  he  has  attained  twenty-five  can  claim  anything  under  socii 
x2^  gift."  In  Hanson  y.  Cfrdham  (1),  the  case  mainly  relied  upon 
•  ^^      by  Mr.  Kenyan,  and  so  frequently  cited,  the  bequest  was  of  £500 

a^piece  to  the  three  children  of  the  testator's  daughter,  Mary  Esn- 

8091,  when  they  should  respectively  attain  their  ages  of  twenty-one 
years,  or  days  of  marriage.  And  he  declared  that  the  interest  of 
the  several  sums  of  £500,  as  often  as  the  same  should  become  pay- 
able, should  be  laid  out  at  the  discretion  of  the  executors,  for  tke 
benefit  of  his  grandchildren  till  they  should  attain  their  respectire 
ages  of  twenty-one ;  and  Sir  WUUam  Orani,  after  a  most  elaborate 
judgment,  came  to  the  conclusion  that  the  whole  of  the  legacies 
vested  in  the  legatees,  although  they  died  before  they  attained 
twenty-one;  and  (2)  he  thus  expresses  himself,  after  disputing 
the  opinion  of  the  Master  of  the  Bolls,  in  May  y.  Wood  (3):  ^I 
diould  have  determined  against  the  Plaintiffs  if  it  stood  merely 
upon  the  first  words,  but  then  it  is  contended  that  they  are  entitled 
because  interest  is  given,  and  that  they  come  within  an  established 
rule  of  the  Courts  that  though  such  words  are  used  as  would  not 
have  vested  the  legacy,  yet  the  circumstance  of  giving  interest  is 
an  indication  of  intention  explanatory,  and  denoting  that  tlie 
testator  meant  the  whole  legacy  to  belong  to  the  legatee.  On 
the  other  side  it  was  contended  that  the  interest  is  not  so  given  as 
to  bring  it  within  the  general  rule,  but  what  is  given  is  more 
like  maintenance.  It  is  true  it  has  been  held  that  has  not  the 
same  effect  as  giving  interest,  upon  this  principle,  that  nothing 
more  than  maintenance  can  be  called  for — ^what  can  be  shewn  to  be 
necessary  for  maintenance — ^however  large  the  interest  may  be; 
and  therefore  what  is  not  taken  out  of  the  fund  for  maintenance 
must  follow  the  fate  of  the  principal,  whatever  that  may  be.  Bat 
by  this  will  it  is  clear  the  whole  interest  is  given.  Can  there  be 
any  doubt  that  in  this  case  all  the  interest  became,  as  it  fell  due, 
the  absolute  property  of  these  in&nts,  as  separated  altogether  from 
the  residue  ?  All  that  is  left  to  the  trustees  is  to  determine  in 
what  manner  it  may  be  best  employed.  It  is  not  merely  so  much 
of  the  interest  as  shall  be  necessary  for  the  maintenance,  but  the 
interest  entirely,  separated  from  the  prindpaL  It  is,  the^ore,  the 
(1)  6  VeB.  239.  (2)  6  Ves.  249.  (3)  3  Bio.  C.  C.  471. 
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ample  case  of  interest.''    After  referring  to  another  contention,  he     V.-o.  M. 
concludes: — ^''The  legacy  is  accompanied  with  an  absolute  gift  of       i867 
the  interest^  which,  according  to  the  established  role,  has  the       l^^ 
effect  of  vesting  it.    1  am,  therefore,  of  opinion  that  the  Plaintiffs       .  ** 
are  entitled*"    It  is  dear  that  he  considered  the  whole  interest       — — 
giren,  because  he  held  that  the  legacy  was  Tested  and  not  contin- 
gent^ as  he  would  have  held,  if  it  had  not  been  for  the  gift  of  the 
interest    Now  the  case  of  Hanson  t.  Oraham  (1)  was  decided  by 
Sir  W.  Orant  in  1801,  at  the  commencement  of  his  judicial  career, 
and  Leake  y.  Bcbinson  (2)  in  1817,  at  its  conclusion ;  and,  there- 
fore, daring  the  whole  of  his  judicial  life  he  adhered  to  the  same 
nile,  that  a  gift  of  a  legacy,  **  as,"  or  *'  when,"  or  •*  if,"  the  party 
attains  twenty-one,  renders  the  gift  contingent.    In  this  case  there 
is  no  gift  whateyer  of  interest,  and  therefore,  as  this  case  Mis  so 
distinctly  within  the  rule  laid  down  by  Sir  William  Oranl  in  Leaks  • 

T'  Bcbinson,  and  his  decision  in  Hanson  v.  Qraham,  where  the  gift 
would  haye  been  held  contingent  if  it  had  not  been  for  the  gift 
of  the  interest  for  the  benefit  of  the  children  during  the  minority, 
I  should  haye  had  no  hesitation  in  deciding  against  the  represen- 
tatives of  children  who  had  died  under  the  age  of  twenty-one,  at 
the  conclusion  of  the  arguments,  if  I  had  not  been  pressed  by 
nmnerous  authorities  which  appeared  to  haye  impugned  the  deci- 
sion of  Sir  Win,iam  Oranif  in  LeaJce  y.  Bobinson.  I  haye  now 
carefully  considered  those  authorities,  and  I  am  satisfied  that  the 
role  laid  down  in  that  celebrated  case  is  still  the  rule  of  the 
Court.  Mr.  Wiekens,  who  argued  the  case  for  Mrs.  Lamb,  against 
the  claim  of  the  children  who  died  preyiously,  correctly  stated 
that  no  Judge  had  eyer  proceeded  so  far  as  to  oyemile  Leake  y. 
Bcbinson,  or  to  decide  in  contrayention  of  the  rule  laid  down  by 
Sir  WiUiam  Orani,  and  it  will  be  found  that  all  the  authorities 
relied  upon  depend  on  their  own  particular  circumstances,  which 
distinguished  the  gifts  decided  upon  in  those  cases,  from  that  in 
Leaker.  Bcbinson. 

I  wiU  take  the  cases  in  the  order  in  which  they  were  cited  by 
Mr.  Herbert  Smith,  Iffr.  Eenyon,  and  Mr.  Btuih,  who  represented 
conflicting  interests,  and  did  not,  consequently,  press  the  con- 
struction in  £ftyour  of  the  infant  children  so  mucL    The  first 
(1)  6  Yes.  239.  (2)  2  Mer.  d68. 
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Y.  0.  M.     case  is  Pearman  y.  Pearman  (1),  where  there  was  a  gift  to  the 
1867       children  of  the  tenant  for  life,  as  and  when  he,  she,  or  they 
^2aL      should  respectiYely  attain  the  age  of  twenty-one,  but  in  case 
^^       ibey  died  under  that  age,  then  there  was  a  gift  oyer;  it  iras 
decided  by  Lord  BomiUy  that  the  children  took  Yested  interests 
at  their  birth,   on  three  grounds:  first,  that  it  was  a  gift  of 
residue ;  secondly,  that  there  was  a  gift  oYer ;  and,  thirdly,  that 
there  was  a  gift  of  maintenance  in  the  meantime,  every  one  of 
which  are  wanting  in  the  present  case.    In  Bree  y.  Perfect  (2) 
there  was  a  gift  of  £3000  to  Frances  Bree  for  life,  and  at  her  death 
to  be  divided  amongst  such  of  her  children  as  should  be  Uving  at 
the  time  of  her  death,  as  they  respectively  attained  the  age  of 
twenty-one  years;  but  if  she  should  die  without  leaving  issuer 
then  the  £3000  to  be  paid  to  another  person,  and  that  depended 
on  the  gift  over  on  the  fiedlure  of  issue,  which  is  wanting  here. 
The  Yice-Ghancellor  said: — ^^ Taking  the  whole  disposition  to^ 
gether,  and  especially  considering  that  the  limitation  over  is  upon 
the  niece  dying  without  leaving  issue^  the  true  construction  of  the 
will  is,  that  the  shares  did  vest  in  the  children  on  the  death  of  the 
tenant  for  life."    In  Be  WnmghavCs  Trud  (3),  the  testator's 
daughter  had  a  life  interest^  and,  after  her  death,  the  principal 
to  her  children  on  their  attaining  the  age  of  twenty-one^  bnt 
should  the  daughter  die  without  leaving  any  issue,  there  was  a 
gift  over,  Sir  Biehard  Kinderdey  held  the  gift  to  be  contingent. 
Not  only,  therefore,  was  that  gift  dependent  on  the  attainment  of 
twenty-one,  but  there  was  a  gift  over  on  the  daughter  dying 
without  leaving  issue,  shewing  that,  as  in  Bree  y.  Perfed  there 
was  an  intention  that  the  gift  should  vest;  and  so  tax  from  Sir 
Biehard  Kinderdey  being  in  favour  of  vesting,  he  said  that  such  a 
gift  rendered  the  legacy  contingent,  and  not  vested.    That»  there- 
fore, is  a  decision  which  completely  supports  the  construction 
which  I  intend  to  put  on  this  wilL 

In  Eedes  v.  Birhett  (4),  the  gift  was  to  pay  to  each  of  ''my 
children  who  shaU  be  living  at  the  time  of  my  decease,  as  and 
when  they  shall  respectively  attain  the  age  of  twenty-five  years, 
the  sum  of  £3000;  and  I  declare  it  shall  be  lawful  for  my 

(1)  83  Beav.  894.  (8)  1  Dr.  &  Sm.  868. 

(2)  1  Ck>ll.  128.  (4)  4  De  G.  &  Sm.  105. 


V. 

Laxb. 
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trustees  to  apply  all  or  any  part  of  the  income  of  such  respe^^tive     V.-G.  K. 

share  for  his  or  her  maintenance,  or  otherwise  for  his  or  her        i867 

benefit,  till  he  or  she  shall  attain  the  age  of  twenty-five  years."       Locks 

And  Lord  Justice  Knight  Bruce  (then  Yice-Chancellor)  held  that 

the  legacy  was  vested  at  the  death  of  the  testator.    The  report 

merely  says  *'he  held/'  the  reasons  for  the  judgment  are  not 

given ;  but  there  can  be  no  doubt  that  the  decision  proceeded  on 

the  ground  that  interest  was  given  for  the  benefit  of  the  legatees ; 

and,  therefore,  that  although  they  might  die  under  twenty-five, 

the  legacy  would  be  vested.    In  Webster  v.  Parr  (1),  the  last  case 

dted  by  Mr.  Herbert  Smdth,  the  three  daughters  of  the  testator, 

about  whose  shares  the  question  arose,  all  attained  twenty-five. 

There  could  be  no  question,  therefore,  of  remoteness,  because,  to 

take  at  all,  they  must  be  living  at  the  time  of  his  death,  and  all 

attaining  twenty-five,  and  there  was  no  question  of  contingency, 

bat  the  decision  wholly  turned  upon  their  dying  without  issue, 

leaving  it  simply  on  attaining  twenty-five,  with  a  gift  over  if  they 

died  without  issue,  which  the  Master  of  the  Bolls  held  would  bo 

too  remote.    In  addition  to  the  other  cases,  Mr.  Wiehens  cited  and 

commented  upon  In  re  Barthclameufs  Trwt  (2),  Davies  v.  Fisher  (3), 

and  iS&um  v.  Sdbbs  (4) ;  and  Mr.  Chitty  dted  Harrison  v.  Orim* 

w)od  (5).    In  Be  BarthoUmefufs  Tniut  the  gift  was  to  the  mother 

for  life,  and  after  her  death  upon  trust,  to  **  stand  possessed  of 

£2000  upon  trust  to  pay  the  same  unto  or  between  or  amongst 

all  and  every  the  child  and  children  of  my  said  daughter,  as  and 

when  they  shall  severally  attain  the  respective  ages  of  twenty-one 

years  ...  to  whom  I  give  and  bequeath  the  same  accordingly, 

with  benefit  of  survivorship  to  and  amongst  such  child  or  children, 

in  case  of  the  death  of  any  one  or  more  of  them  before  such  share 

or  shares  of  and  in  the  said  sum  of  £2000  shall  become  payable." 

And  Lord  Cotlenham  and  Sir  Laneebt  ShadweU  held  that  the 

l^acies  were  vested  in  an  only  child  at  her  birth,  but  they  did  so 

on  the  ground  that  the  words  amounted  to  an  inunediate  gift,  with 

a  direction  to  pay  at  twenty-one,  and  therefore  they  did  not 

attempt  to  impugn  the  rule  laid  down  in  the  case  of  Leaike  v. 

(1)  26  Beav.  236.  (3)  5  Beav.  201. 

(2)  1  Mac.  &  a.  854.  (4)  3  Drew.  93. 

(5)  12  Beav.  192. 
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y.-O.  M.     BoUnson  (1),  bnt,  on  the  contrary,  they  in  terms  npheld  it  I  oonfeas 

1867        I  shotild  feel  myself  bound  by  In  re  Bartholomew's  Trud  (2),  but 

j2^      I  cannot  see  the  distinction  which  Lord  Oottenham  drew  in  respect 

«•         of  the  words,  **  to  whom  I  give  and  beqneath  the  same  accordingly." 

He  evidently  attached  extraordinary  importance  to  those  words. 

But  it  always  has  appeared,  and  still  does  appear  to  me  that  they 
were  a  mere  redundancy,  a  mere  description  of  the  objects  of  the 
gift.    But  it  is  sufficient  to  say  that  he  decided  the  case  expressly 
on  those  words,  as  giving  an  immediate  gift  to  the  children,  with 
payment  directed  at  twenty-one,  which  is  always  a  vested  legacy. 
In  Bavies  v.  Fitker  (3),  the  trust  was  during  the  life  of  TFiSiam 
DameSf  to  pay  the  income  to  him,  and  after  his  decease  in  trust  for 
his  children  as  they  severally  attained  the  age  of  twenty-five  years, 
equally  to  be  divided,  if  more  than  one,  and  if  but  one,  then  the 
whole  to  such  one,  the  income  to  be  applied  during  their  lespective 
minorities,  by  their  guardians,  for  their  respective  support,  main- 
tenance, and  education.    And  in  case  no  child  of  William  Davies 
should  attain  twenty-five,  there  was  a  gift  over.    Now,  there  it 
was  held  that  the  legacy  was  vested,  but,  on  the  very  distinct 
groimd  of  the  income  being  given  during  the  minorities,  con- 
stituting the  di£Eerenoe  between  that  and  the  present  case :  in  this 
case  there  being  ^  no  direction  for  maintenance,'*  and  there  Lord 
Langdale  says  (4) :  ^  I  think  that  if  the  directions  to  divide 
had  stood  alone,  the  gift  would  have  been  too  remote.    In  this 
case,  as  in  Leake  v.  Bdbinson,  it  is  only  through  the  medium  of  the 
directions  given  to  the  trustees  that  we  can  ascertain  who  were  the 
persons  intended  to  take,  and  what  benefits  were  intended  for 
them ;  and  the  trust  is  for  all  the  children  of  W,  Dames,  as  they 
severally  attain  the  age  of  twenty-five  years;  none  were  to  be 
excluded,  and  none  to  have  anything  till  the  age  of  tw^ity-five 
years  was  attained.    This  would  be  too  remote;  but,  secondly, 
expressions  of  this  kind,  of  themselves  importing  a  postponement 
of  the  vesting,  may  be  so  controlled  by  other  expressions  and  cir- 
cumstances, as  to  postpone  payment  or  possession  only,  and  not 
the  vesting,  and  it  has  been  held  that  a  direction  to  apply  the 
interest  for  the  benefit  of  the  l^atee  affords  evidence  of  intention 

(1)  2  Mer.  368.  (3)  5  Beav.  201. 

(2)  1  Mac.  &  Q.  354.  (4)  Ibid.  209. 
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to  Test  the  capital ;  and  it  has  not  been  disputed  that  if  the     T.-O.  H. 
testator  had  directed  the  whole  interest  to  be  applied  for  the        1867 
benefit  of  the  legatees,  during  the  whole  time  between  the  death       logkb 
of  the  tenant  for  life  and  the  time  of  payment,  and  if  there  had       yf* 
been  no  gift  over,  it  must  have  been  held  that  the  capital  was        -^ 
Tested."    Thi^  is  a  very  simple  gift,  and  Lord  LanffdMs  judg- 
ment is  entirely  in  accordance  with  the  rule  I  have  referred  to, 
bat  he  adds :  ^  Too  much  reliance  must  not  be  placed  on  the 
exprearion,  *  the  whole  interest,'  which  has  been  used  in  some  of 
the  cases."    The  objection  to  the  gift  being  vested  was  overruled, 
simply  on  the  ground  that  interest  was  given,  and  therefore  it  was 
held  vested. 

8kum  V.  Hollbs  (1),  cited  by  Mr.  Wiekens^  was  a  very  peculiar 

case,  having  no  immediate  application  to  the  present,  but  the 

judgment  of  Sir  BuJuird  Kinderdey  is  favourable  to  holding  such 

a  gift  as  this  contingent.     In  Harrison  v.  Orimwood  (2),  the 

gift  was  to  pay,  and  apply,  and  divide  among  the  children,  when 

and  as  they  should  attain  the  age  of  twentynsiz  years ;  and  there 

was  a  trust  for  maintenance.    The  Master  of  the  Bolls  said :  ''And 

though  when  the  gift  is  found  or  implied  only  on  the  direction 

to  pay,  and  is  not  otherwise  affected  or  explained  by  the  context  of 

the  will,  the  Court  may  reasonably  construe  the  direction  to  be 

only  for  the  persons  to  whom  the  payment  is  directed  to  be  made^ 

and  who  are  to  receive  at  the  time  indicated ;  yet^  as  the  meaning 

is  ambiguous,  and  as  the  nature  of  the  gift  is  only  known  by 

impL'cation,  we  must  look  at  other  parts  of  the  will  with  a  view  to 

discover  whether  they  afford  any  further  indication  or  explanation 

of  the  implied  gift.      This  case,  like  all  others  of  the  same 

class,  appears  to  me,  partly  from  the  nature  of  the  subject,  and 

partly  from  the  state  of  the  authorities,  to  be  very  doubtftiL 

Ba^  observing  the  right  given  to  the  children  to  be  maintained 

out  of  the  interest  or  income  given  to  their  mother,  and  arising 

or  accruing  on  the  share  eventually  given  to  them ;  observing 

the  direction  in  the  case  of  minorities  to  place  out  that  share 

and  apply  the  interest  or  a  competent  part  of  the  interest  arising 

from  it  (though  it  is  not  necessarily  all  the  interest  which  is  directed 

to  be  applied,  and  that  only  during  minority),  and  noticing  also 

(1)  S  Drew.  93.  (2)  12  Beav.  192. 
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y.-0.  IL     the  power  given  to  the  trustees  to  advance  them  in  the  world,  I 

1867       think  that  I  ought  to  conclude  that  a  vested  interest  was  given  to 

LoGKB      ^^  children  of  the  daughter."    And,  therefore,  it  all  depended  on 

jj^       the  circumstance  of  maintenance  being  given.    Barasloni  Ckae  {\\ 

. — -       and  OoodtiUe  v.  WhUby  (2),  cited  by  Mr.  Kenyon,  were  devises  of 

land  totally  different  from  this  case  as  to  the  principles  inTohed, 

and  do  not  govern  it. 

In  this  state  of  the  authorities  I  am  bound  to  decide  that  the 
fund  goes  to  such  of  the  children  of  Wadham  Loeke  as  were  liying 
when  Mrs.  Lamb  attained  twenty-one,  and  who  have  attained  or 
shall  attain  twenty-one.  I  may  add  that  my  own  view  is,  that  it 
would  be  much  more  for  the  convenience  of  families,  that  a  gift  of 
this  kind  should  not  vest  until  twenty-one,  although  maintenance 
is  given  in  the  meantime ;  that  it  is  much  more  desirable  that 
they  should  vest  when  the  child  requires  it,  and  not  go  to  the 
personal  representative,  who  in  most  cases  is  the  fietthei. 

Solicitors  for  the  Plaintiffs :  Messrs.  Bickards  &  Walker. 
Solicitors  for  the  Defendants :  Messrs.  Johmon  4b  WealhercdU, 
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,^y^  Pecuniary  and  Buiduary  LegaUeS'-^Loss  if  AneU  <ifter  ApprppriaHon^ 

Juneh  Abatement. 

A  testotor,  by  his  will,  dated  in  1829,  gaye  £2300  Ymnk  annuities  to 
trostees  upon  tnigt  to  pay  bo  much  of  his  debts  as  hia  ready  money  ahoold 
be  iuBuffioient  to  satisfy,  and  to  invest  the  residue  and  pay  the  interest  to  his 
wife  for  life ;  and  after  her  decease  to  pay  aeven  different  legacies  amoimtiiig 
to  £1075^  and  to  pay  the  residue  to  A  B.  absolutely.  The  testator  died  in  1832, 
and  the  estate  was  completely  administered  and  wound  up,  and  no  part  Wng 
required  for  debts,  the  £23CK)  was  set  apart  and  appropriated  as  trust  fuvi^ 
and  transferred  into  the  names  of  the  trustees  upon  the  trusts  of  tbe  i;nlL 
Both  trustees  died,  and  the  administrator  of  the  suryivor  got  posaessioo  of 
the  funds  and  misappropriated  the  greater  part,  so  that  only  £716  vas 
forthcoming.    The  widow  died  in  1862  ^— 

Edd^  that  there  having  been  a  complete  appropriation  of  the  fund  avaitiog 


(1)  8  Bep.  19  a.  (2)  1  Burr.  288. 
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only  the  period  of  distribution,  and  there  being  no  deficiency  of  assets,  the      Y.<;.  M. 
pecuniary  legatees  must  abate  pcari  pcum  with  the  residuary  legatee,  each         .  g^- 
being  entitled  to  the  proportion  they  would  hare  had  if  the  whole  amount 
bad  been  forthcoming, 

WlLUAM  MACBOFT,  by  his  will,  dated  in  March,  1829,  gave 

and  bequeathed  a  sum  of  £2300  reduced  bank  annuities  to  /.  A.  BeU 

and  /.  Os&niTfi,  upon  trust  to  sell  so  much  thereof  for  payment  of 

his  debts  as  his  ready  money  and  dividends  then  payable  should 

be  insufficient  to  satisfy,  and  to  invest  the  residue  and  pay  the 

interest  to  his  wife  for  life,  and  after  her  decease  to  sell  the  said 

£2300,  and  stand  possessed  of  the  proceeds  thereof,  and  of  all  other 

Us  personal  estate  and  effects  whatsoever  and  wheresoever,  in  trust 

to  pay  certain  legacies  to  seven  different  persons  (amounting  in 

the  whole  to  £1075),  and  as  to  all  the  rest  and  residue  of  the 

moneys  and  personal  estate  and  effects  not  thereinbefore  disposed 

of,  in  trust  for  W.  M.  Baron^  to  and  for  his  sole  use  and  benefit. 

The  testator  died  in  February,  1832,  and  the  said  J.  A.  BeU  and 
J'  OAoum  completely  administered  and  wound  up  the  estate  of 
the  testator,  and  set  apart  the  sum  of  £2300  stock  as  trust  funds, 
according  to  the  directions  of  the  will,  and  transferred  the  same 
into  the  names  of  the  said  J.  A.  BeU  and  J.  Ostxyum  upon  the 
trusts  declared  thereof,  and  no  part  was,  or  ever  had  been,  required 
for  the  purpose  of  dischai^ng  the  debts  of  the  testator. 

/.  A.  Bdl  died  on  the  12th  of  November,  1856,  and  /.  OAoum, 
his  co-executor  and  trustee,  died  intestate  on  the  22nd  of  Novem- 
ber, 1856,  leaving  a  son,  J.  Maerqfi  Osboumy  who  took  out  letters 
of  administration  to  his  estate  and  effects. 

At  the  time  of  the  death  of  James  OAoum,  the  said  sum  of 
£2300  stock  was  standing  in  the  names  of  J.  A.  BeB  and  /• 
OAoum,  and  the  interest,  or  a  sum  equal  to  the  interest,  thereof 
was  duly  paid  half-yearly  by  /.  Maerofl  OAoum  to  the  widow  of 
the  testator  till  her  death,  which  took  place  in  March,  1862. 

WiOiam  M.  Barony  the  residuary  legatee,  died  in  June,  1848, 
ftnd  the  defendants  were  his  legal  personal  representatives. 

On  the  death  of  the  testator^s  widow  it  was  discovered  that 
/.  Maeroft  OAawm  had  sold  out  the  whole  of  the  diSSOO,  and 
^propriated  the  proceeds  to  his  own  private  use. 
In  consequence  of  this  misappropriation  of  the  moneys,  /•  Jlfo- 
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YX),  M.     croft  OAaum  was,  on  the  18th  of  July,  1862,  taken  into  costody 
1867       and  duly  committed  for  trial,  and  in  the  following  year  he  was 
sentenced  to  three  years'  penal  servitude. 

At  the  time  of  his  apprehension  he  gave  up  to  the  police  officer 
who  arrested  him,  the  key  of  a  box,  which  he  said  **  contained  all 
with  reference  to  the  matter"  for  which  he  was  apprehended. 

In  this  box  the  sum  of  £716  in  notes  and  gold  was  found,  and 
it  was  admitted  by  all  parties  that  this  sum  consisted  of  moneyB 
received  by  /.  Maeroft  Otiboum  out  of  the  proceeds  of  the  sale  of 
the  £2300,  and  that  this  was  all  that  remained  of  the  said  gmn. 

The  £716  was  thereupon  paid  into  the  hands  of  two  solicitors, 
and  was  now  held  by  them  upon  trust  for  the  parties  entitled 
under  the  wilL 

The  Plaintiffs,  who  were  the  pecuniary  legatees,  or  who  repre- 
sented such  legatees,  under  the  will  of  James  Maeroft,  filed  this 
billy  praying  a  declaration  that  the  said  sum  of  £716  and  interest 
was  applicable  in  the  first  place  to  the  payment  of  the  several 
legacies  to  which  they  were  entitled  under  the  will,  in  priority  to 
any  claim  or  right  of  the  Defendants  as  the  representatives  of  the 
residuary  legatee,  W.  M.  Baron,  and  that  such  sum  might  be 
ordered  to  be  paid  to  them  in  proportion  to  the  amounts  to  which 
they  were  respectively  entitled. 

The  Defendants,  as  representing  the  estate  of  the  residuary 
legatee,  insisted  that  the  sum  of  £716  and  interest  ought  to  be 
distributed  rateably  between  them  and  the  PlaintifiTs,  according  to 
the  respective  proportions  which  the  several  legacies  directed  to  be 
paid  by  the  will,  would  have  borne  to  the  residue  of  the  said  sum 
of  £2300  bank  annuities. 

Mr.  Olasse,  Q.C.,  and  Mr.  Everitt,  for  the  PlaintifiTs  :— 

The  residuary  legatee  is  not  entitled  to  any  share  in  this  Amd 
until  the  pecuniary  legatees  have  been  paid  as  far  as  the  fond  will 
permit.  This  is  a  rule  upon  which  the  Court  always  acts.  The 
residuary  legatee  can  take  nothing  but  the  residue  after  payment 
of  the  legacies,  and  there  is  nothing  to  alter  the  principle  in  the 
present  case.  This  was  acted  upon  in  Harky  v.  Moon  (1),  where, 
upon  a  fund  being  insufficient  for  payment  of  both  pecuniary  and 

(I)  lDr..dpSm.62&  ; 
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residuary  legatees,  it  was  held  that  the  pecuniary  legatees  were  y.-0.  M. 

not  to  abate,  and  the  redduary  legatee  took  only  so  much  as  might  1867 

happen  to  be  the  residue.    The  same  principle  was  acted  npon  in  bakeb 

WOmoa  T.  Jenkins  (1>  j.JJ,^ 

Hr.  Horseif,  for  one  of  the  legatees. 

Mr.  BaUy,  Q.C.,  and  Mr.  Jason  Smithy  for  the  Defendants : — 

This  case  differs  from  those  in  which  the  residuary  legatee  has 
been  held  to  take  only  what  remains,  because  here  the  fund  was 
actually  appropriated.     The'  debts  were  all  paid  without  having 
recourse  to  this  fund,  and  the  estate  was  completely  wound  up. 
There  was  no  deficiency  of  assets,  and  the  actual  amount  given  by 
the  testator  was  transferred  into  the  names  of  the  trustees  to  await 
the  period  of  distribution,  that  is,  the  death  of  the  tenant  for  life ; 
and  this  was  done  thirty  years  before  the  period  of  distribution 
arrived.  In  Dyote  v.  Dyote  (2),  where  a  testator  gave  £3000  arpiece 
to  his  two  younger  sons,  and  the  surplus  to  his  eldest  son,  and 
a  deficiency  arose  in  the   assets   owing  to  the  default  of  the 
executor,  the   residuary  legatee  was  allowed  to  come  in  fari 
fctssu  with  the  other  legatees,  and  the  same  thing  was  done  in 
Ex  parte  Chadwin  (3) ;  PartingUm  y.  CarringUm  (4) ;  and  Hum- 
phreys T.  Humjphreys  (5). 

Mr.  Okme,  in  reply : — 

The  case  of  Dyose  t.  Dyose  was  decided  upon  the  particular  cir- 
cumstances which  arose.  It  was  dear  that  the  testator  never 
intended  'his  two  younger  sons  to  have  a  larger  legacy  than  his 
eldest  son.  The  testator  intended  the  residue  to  be  a  specific 
legacy  to  the  eldest  son. 

Sib  R  Mamns,  V.C.  :— 

The  main  point  raised  by  this  bill  is  one  of  considerable  nicety ; 
but  there  have  been  some  points  argued  in  the  case  which  I 
iliink  admit  of  no  doubt  whatever.    The  will  is  one  by  which 

(1)  1  Beav.  401.  (3)  3  Sw.  380. 

.  (2)  1  P.  Wms.  305.  W  6  Jiir.  (N.S.)  1093.      . 

(6)  2  Cox,  184. 
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Y.-O.H.     the  testator  (who  died  thirty-eight  years  ago)  gaye  a  spedfic 
1867        legacy  of  £2300  Beduced  Bank  AnnuitieSy  the  income  of  which 
^^^      was  to  be  paid  to  his  wife  for  life,  and  after  her  death  certain 
legacies  were  to  be  paid  out  of  the  prodnoe  of  the  stock,  and 
what  remained  after  payment  of  those  legacies  was  to  &I1  into 
the  residue,  and  the  general  residue  of  the  estate  was  then  given 
to  W.  M.  Baron.    Now,  some  reliance  has  been  placed  upon  the 
circumstance  that  this  £2300  is  made  liable  to  the  debts  of  the 
testator,  but  that  does  not  make  any  difference  in  the  result, 
because,  however  clearly  a  person  may  give  a  specific  legacy,  if  his 
assets  are  otherwise  insufficient  to  pay  his  debts,  the  specific 
legacy  must  contribute  towards  the  payment  of  them  if  the  general 
assets  are  not  sufficient.    It  turns  out  that  no  part  of  this  money 
was  required  for  the  payment  of  the  debts.    The  result  is,  that 
there  is  a  specific  legacy  as  to  which  the  widow  is  entitled  to  the 
life  interest,  and,  after  the  legacies  are  paid,  what  remains  is  to  go 
to  the  residuary  legatee. 

Upon  one  of  the  points  which  have  been  argued  I  should  feel  no 
doubt,  namely,  that  if  the  assets  of  the  testator  should  prore 
insufficient  to  pay  these  legacies,  the  pecuniary  legatees  would  be 
entitled  to  priority  over  the  residuary  legatees  to  the  extent  of 
their  legacies.  If,  therefore,  the  assets  of  the  testator  had  been 
originally  insufficient  to  produce  £2300,  or,  being  8uffi(uent  ori- 
ginally to  produce  that  amount,  the  stock  had  fallen  to  such  an 
extent  as  to  render  it  insufficient  for  the  payment  of  the  legacies, 
then  the  deficiency  must  have  fallen  upon  the  residuary  legatees, 
it  being  clear  to  my  mind  that  the  pecuniary  legatees  are  entitled 
to  priority  as  between  them  and  the  residuary  legatees;  but  it 
turns  out,  as  I  have  said,  that  the  assets  are  abundantly  suffidenti 
because  the  statement  in  the  bill  is,  that  in  1832,  which  is  thirty 
years  before  the  death  of  the  tenant  for  life,  there  was  a  complete 
appropriation  of  this  stock.  The  bill  leaves  no  doubt  whatever 
as  to  the  appropriation,  because  the  Plaintiffs'  statement  is,  *'  h^^ 
they  duly  and  completely  administered  and  wound  up  the  estate  of 
the  testator,  and  set  apart  and  appropriated  the  sum  of  £2300  3^ 
per  Cent.  Bank  Annuities  as  trust  funds,  according  to  the  directions 
of  the  testator's  will,  and  transferred  the  same  into  the  names  of 
the  said  James  Abraham  Bdl  and  James  OAoum,  upon  the  trusts 
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declared  lliereof  by  the  testator's  will,  and  no  part  of  the  said  sum     y.^.  h. 
of  £2300  bank  annuities  is,  or  eyer  has  been,  required  for  the       i867 
pnrpoee  of  discharging  the  debts,  funeral  or  testamentary  ex-      slm 
peoses."  Therefore,  not  only  from  the  circumstance  of  the  trustees     _  *- 

canying  the  amount  of  this  legacy  into  their  own  names,  more       

than  thirty  years  ago,  but  because  it  is  stated  by  the  Plaintiff  in 
their  own  bill,  I  hold  that  this  is  a  final  appropriation  of  that 
legacy  of  £2300  stock. 

That  being  so,  what  is  the  position  of  the  parties  with  regard  to 
this  appropriated  legacy?    It  is  quite  clear  that  the  residuary 
legatees  and  the  pecuniary  legatees  have  a  common  interest  in 
the  fund,  and  haying  that  common  interest,  what  was  their  posi- 
tion?   If  the  stock  had  been  sold  the  pecuniary  legatees  must 
first  haye  been  paid  in  full ;  secondly,  all  that  remained  must  go 
to  the  residuary  legatees.    The  result  is,  that  the  fund  was  one 
which  was  abundantly  sufficient,  not  only  to  'pay  the  legacies,  but 
also  it  is  clear  that  this  was  a  fund  in  which  practically,  and  for  all 
purposes,  the  pecuniary  legatees  were  entitled  to  one-half,  and  the 
residuary  legatee  was  entitled  to  the  other  half.    In  this  state  of 
things  a  common  calamity  happens  to  them  both,  by  the  dishonesty 
of  the  persons  in  whose  charge  the  fund  was.    The  result  is,  that 
mstead  of  £2300  stock,  there  is  only  £716  now  forthcoming. 
What  does  fairness  and  justice  require  under  such  circumstances? 
I  consider  that  justice  requires  that,  as  they  haye  a  common  inte- 
rest in  the  fund,  and  as  the  calamity  is  common,  so  the  loss  should 
be  common  also ;  in  other  words,  that  they  should  bear  the  loss  in 
proportion  to  their  interest,  because  this  priority  of  the  legatees 
has  no  application  here,  there  being  no  deficiency  of  assets  to  pay 
the  l^;acy  in  fiill.   I  must  consider  both  of  these  parties  as  being  in 
the  paasession  of  the  legacy  through  the  possession  of  the  trustees, 
who  await  the  period  of  distribution,  namely,  the  life  estate  falling 
in,  and  upon  that  period  of  distribution  arriying,  if  it  had  not  been 
for  the  de&nlt  of  the  trustee,  the  whole  fund  would  haye  been  forth- 
coming; and  there  would  haye  been  enough  to  pay  all,  and  the 
residue  would  haye  gone  to  the  residuary  legatee. 

Now,  as  regards  authority,  the  cases  are  yery  distinct  upon  the 
subject.     I  amjglad  to  find  that  I  am  not  fettered  by  authority. 
In  ihe  first  place  there  is  the  decision  of  Lord  Cotoper  in  Dyose  y. 
Vol.  IV.  2  G  2 
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V^.  M.     JDyoss  (l)y  and  I  think  the  &eta  of  that  case  have  been  somewhat 
1867        overlooked.    That  was  a  case  in  which  the  testator  gave  to  two  of 
his  sons  a  legacy  of  £1000,  and  the  residue  to  his  third  son.  Upon 
general  principles  there  can  be  no  doubt  that,  under  those  dicTim* 
stances,  the  residue  being  given  to  the  third  son,  if  the  assets  of 
the  testator  had  only  been  sufficient  to  pay  the  legacies  of  £1000 
each,  the  residuary  legatee  would  have  gone  without  anything  at 
alL    But  that  is  not  the  case.    The  assets  were  about  £20,000,  and 
there  being  £20,000  forthcoming,  the  executor  afterwards  wastes 
the  afisets,  and  the  question  is,  whether  that  wasting  of  the  assets 
is  to  &11  wholly  upon  the  residuary  legatees,  or  whether  it  is  to 
be  borne  rateably  by  the  pecuniary  legatees  and  the  residuary 
legatees.    The  judgment  of  Lord  Oowper  was  that,  under  ftose 
circumstances,  it  was  to  be  borne  rateably,  according  to  tlie 
interests  of  the  several  parties.    Mr.  CHasse  has  very  much  pressed 
upon  me  the  case  of  WtUmott  v.  Jenkins  (2).    Now,  as  I  read  that 
case,  the  decision  is  one  which  completely  bears  out  the  view 
which  I  take.    In  Wianiott  v.  Jmhiw  the  &ct8  stood  thus:  "^  An 
executor,  who  was  also  trustee,  divided  the  assets.     He  paid  to 
the  adult  legatees  their  shares,  and  invested  the  share  of  an 
infant  in  his  own  name,  but  he  executed  no  declaration  of  tmst 
thereof.     He  afterwards   applied  these  sums  to  his  own  as& 
Further  assets  having  unexpectedly  fallen  in,  it  was  held  that 
they  ought  in  the  first  place  to  be  applied  in   making  good 
the  in£uit's  legacies."    On  what  ground  was  that  case  decided? 
Why  on  the  very  ground  of  the  absence  of  the  circumstanoe 
which  exists  here,  namely,  the  effectual   appropriation  of  the 
legacy.    The  Master  of  the  BoUs,  Lord  La/ngdala^  saya:  (3)  "1^ 
an  executor  makes  payments  to  a  l^atee  in  person,  or  to  a  trostee 
for  a  legatee,  or  makes  such  an  appropriation  as  is  equivalent  to 
payment,  the  other  persons  entitled  under  the  will  are  not  to  be 
called  on  to  contribute  for  any  loss  which  may  afterwards  happen 
to  the  fund  so  paid  or  appropriated.    But  if  there  be  no  pay- 
ment, and  no  appropriation  equivalent  to  payment,  I  do  not  see 
why,  if  anything  afterwards  comes  to  the  hands  of  the  exeoutoiS)  it 
should  not  be  applied  in  discharge  of  the  legacies  of  the  unpaid 
legatees,    I  must  take  it  that  all  these  sums  were  oarried  to  one 
(1)  1  P.  Wms.  305.  (2)  1  Bcav.  401.  (8)  1  Beav.  404. 
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acconnt,  and  blended  together  in  the  name  of  the  executor ;  so  that    V  .-C.  M. 
in  effect  there  was  no  appropriation,  although  the  executor  might       1867 
haTe  intended  it.    The  point  has  been  well  put,  that  in  cases      Bakzb 
wbeie  an  executor  is  also  trustee,  and  no  appropriation  is  made, 
one  cannot  see  where  executorship  ceases  and  trusteeship  begins. 
I  think  there  was  an  intention  to  appropriate,  but  that  such  inten- 
tion was  not  carried  into  effect.    I  must  declare  that  this  fund  is 
applicable  in  the  first  place  in  paying  the  unpaid  legacies ;  and, 
seoandlj,  in  satisfying  such  of  the  residuary  legatees  as  were  infants 
and  received  nothing  on  the  former  division ;  the  remainder  will 
then  be  divisible  amongst  all  the  residuary  legatees  equally." 
Now,  it  is  clear  from  that  judgment  that  the  whole  argument,  and 
the  whole  decision,  turned  upon  the  fact  of  there  being  no  appro- 
priation ;  and  it  is  clear  from  that  that  Lord  Langdale  would  have 
considered  that»  if  the  infiEmt's  legacy  had  been  appropriated,  the 
loflB  would  have  fallen  upon  them,  and  not  upon  the  general 
estate.    It  being  once  paid,  if  the  legatee  wastes  his  money  it  is 
his  own  fault.     So  if  there  has  been  an  appropriation,  if  the  appro- 
priated funds  are  misapplied,  the  consequences  of  the  misapplication 
mnst  fall  upon  those  in  whose  favour  the  appropriation  has  been 
made.     With  regard  to  Ex  parte  Chadwin  (1),  that  was  a  case  in 
which  there  had  been  an  appropriation.    In  one  case  there  had 
not  been  an  appropriation,  and  in  the  other  case  there  had  been. 
Lord  Eldan's  view  was,  that  such  had  been  the  course  of  dealing 
between  the  executor  and  the  legatee,  that  the  legatee  had  agreed 
to  look  to  the  executor  only ;  and  there  having  been  an  appropria- 
tion, and  the  executor  having  become  bankrupt^  the  loss  fell  upon 
those  in  whose  favour  the  appropriation  had  been  made,  and  they 
vera  not  allowed  to  come  on  the  general  estate. 

From  these  cases  I  collect  that  wherever  there  has  been  a  com- 
plete appropriation,  and  afterwards  any  misapplication,  the  whole 
of  the  loss  must  fsdl  upon  the  legatee  whose  legacy  has  been  mich 
applied.  In  this  case  there  has  been  a  complete  appropriation, 
which  took  place  more  than  thirty  years  before  the  death  of  the 
tenant  for  life.  The  appropriated  fund  has,  in  fetct^  been  stolen  to 
a  certain  extent>  for,  out  of  £2300,  £716  only  remains ;  and  I  am 
very  clearly  of  opinion,  upon  principle  as  well  as  upon  authority, 

(1)  3  Sw.  380. 

2  (7  2  2 


390  EQUITT  GASES.  [L.B. 

V.-0.  M.     that  the  conseqnenoes  of  the  robbery,  or  the  loss  of  the  appio- 
1867        priated  fimd  after  the  appropriation  has  been  once  made,  mnst  fall 
upon  all  the  legatees  in  proportion  to  the  legacies,  because  tliis  is 


^  ^-         an  appropriation  as  much  for  the  benefit  of  the  specific  l^tees  as 
—        for  the  benefit  of  the  residuary  legatees.    What  I  have  to  do  is  to 
apply  the  same  mle  as  would  have  been  applied  if  the  whole  were 
forthcoming.    The  fund  has  been  diminished,  not  by  any  act  of  the 
testator,  or  by  any  accident  for  which  he  was  responsible,  bnt  by  a 
subsequent  event  which  has  occurred  after  the  appropriation,  and 
that  must  fall,  in  my  opinion,  upon  the  share  of  every  one  in- 
terested in  the  appropriated  fund.    Therefore  the  dedaration  wH. 
be,  that  the  Plaintiffs,  who  represent  the  pecuniary  l^atees,  and  the 
Defendants,  Farmer  and  Pudney,  who  represent  the  residuary 
legatees,  will  be  entitled  to  the  £716,  or  so  much  as  remains  after 
payment  of  the  costs,  in  the  same  proportion  in  which  they  would 
have  shared  if,  at  the  death  of  the  widow,  the  £2300  had  \)eeii 
forthcoming. 

Solicitors  for  the  Plaintiffs :  Messrs.  Duffidd  &  Bruiy. 
Solicitors  for  the  Defendants :  Messrs.  Drew  &  WiCkineon. 


June^ 


v.o. lit  SMITH  V.  GHEBBILL. 

VdutUary  SeUkment — Collateral  Relatives — 13  Eliz,  e.  6. 

A  lady  being  indebted  to  the  Plaintiff  at  the  time  of  marriage,  settled  all  her 
real  and  personal  property  (with  the  exception  of  jewels  and  fumituie  exceed- 
ing in  value  the  amount  of  her  debt),  upon  failure  of  issue  of  the  marriage, 
in  favour  of  certain  collateral  relatives,  including  a  niece  whom  she  bad 
adopted  as  her  daughter. 

The  lady  survived  her  husband,  and  died  without  issue,  leaving  no  assets  :— 
Held^  that  the  settlement,  so  far  as  it  was  made  in  favour  of  collaterals,  wis 
voluntary,  and  must  be  set  aside  to  the  extent  of  the  PlaintifiTs  debt 

This  suit  was  instituted  by  the  Plamtiff,  Susanna  8miS^  on 
behalf  of  herself  and  all  other  the  creditors,  if  any,  of  Franee$  i»J* 
Smith,  deceased,  against  the  trustees  of  a  settlement  made  upon  the 
marriage  of  Frances  Ann  Smith,  and  against  the  persons  beneficially 
interested  under  that  settlement,  seeking  to  set  it  aside,  sb  far  as 
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it  would  enable  the  Plaintiff  to  obtain  payment  of  a  debt  of  £350,     T*  0.  H 
due  to  the  Plaintiff  from  F  .A.  SmitK  1867 

The  bill  stated  that  in  the  month  of  May,  1862,  F.  A.  Smiih      g^ 
borrowed  from  the  Plaintiff  a  sum  of  £300,  and  by  way  of  secnrity    OHu^aju 
for  that  snm,  as  well  as  a  snm  of  £50  previously  lent  by  the        — 
Plaintiff  to  the  fiist  husband  of  F.  A.  Smithy  F.  A.  Smith  gave  to 
tile  Plaintiff  a  promissory  note  for  £350,  with  interest  at  £5  per 
oeni    On  the  8rd  of  November,  1862,  a  settlement  was  executed 
opon  the  marriage  of  jP.  A.  SmOh  with  Charles  Ddbson  Smith, 
whereby  various  sums  of  money,  and  certain  real  and  personal 
property,  were  vested  in  the  Defendants,  Sidney  CherrSl  and 
Thomas  Abbott  Tibbitts,  upon  trust  to  pay  the  interest  and  annual 
proceeds  thereof  to  F.  A.  Smith  for  her  life,  and  after  her  death  to 
stand  seised  and  possessed  of  the  said  property  in  trust  for  the 
children  of  the  marriage,  if  there  should  be  any,  and  if  not>  then  in 
tmst  for  the  benefit  of  the  several  persons  following,  namely, 
Matilda  ChenriU  (the  mother  of  F.  A.  Smith),  Fanny  English  (the 
niece  and  adopted  daughter  of  F.  A.  Smith),  Matilda  Wdtje  (the 
sister  of  F.  A.  Smith),  and  Matilda  English  (the  sister  of  Fanny 
BnglOh),  with  provisions  in  &vour  of  their  respective  husbands 
and  issue  (if  they  should  have  any)  in  the  shares  and  proportions 
therein  mentioned,  and  in  the  same  way  as  if  they  had  been  the 
children  of  the  [settlor,  with  an  ultimate  trust  in  favour  of  the 
nest  of  kin  of  the  said  F.  A.  Smith  ;  and  the  settlement  contained 
a  power  enabling  F.  A.  Smith  to  appoint  an  annuity  of  £200  after 
her  death  to  the  said  Charles  Ddbson  Smith,  her  intended  husband. 
There  was  no  child  of  the  marriage. 

F.  A.  Smith  died  on  the  2nd  of  October,  1865,  having  by  her 
will  executed  the  power  of  appointment  in  favour  of  her  husband 
given  to  her  by  the  settlement,  and  the  Defendant  Sydney  CherriU 
was  her  legal  personal  representative. 

F,  A.  Smith  paid  to  the  Plaintiff  interest  on  her  said  debt  up  to 
the  month  of  November,  1864 ;  and  since  her  death  the  Plaintiff 
bad  applied  to  Sydney  CherriU  for  payment  of  the  debt^  and  the 
interest  due  thereon,  but  he  had  refused  payment,  and  alleged,  as 
the  &ct  was^  that  F.  A.  Smith  had  left  no  assets  applicable  to  the 
payment  thereof 
The  bill  prayed  that  it  might  be  declared  that  the  settlement  of 
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Y^.  11     the  3rd  of  [NoYonber,  1862,  so  &r  as  the  trusts  and  proYuions 

1867       thereof  were  in  fayoor  or  for  the  benefit  of  the  Defendants,  Matilda 

^^      OherrtU^  Fa/nniy  Enfflish,  Matilda  Weltjey  and  Matilda  English,  and 

^    ^'         their  respectiye  husbands  and  issue,  and  the  next  of  kin  of  the 

said  F.  A.  Smith,  was  fraudulent  and  void  as  against  the  Plaintiff 

and  the  other  creditors  (if  any)  of  the  said  F.  A.  Smith,  and  tkit 
the  same,  to  the  extent  of  such  trusts  and  provisions,  might  be  set 
aaide  accordingly;  that  an  account  might  be  taken  of  what  waa 
due  to  the  Plaintiff  and  the  other  creditors  of  F.  A.  SmUh,  and 
that  the  amount  so  found  due,  with  the  costs  of  the  suit,  might 
be  raised  and  paid  out  of  the  property  comprised  in,  or  subject  to, 
the  trusts  of  the  settlement. 
It  was  stated  by  the  answer  of  the  Defendants  that  the  jeweUery, 
,   plate,  and  furniture  belongii^  to  F.  A.  Smith  upon  her  marriage, 
which  was  of  the  value  of  more  than  £600,  was  not  comprised  in 
•    the  settlement^  and  that  the  same  went  to  Gharles  D.  Smith  in 
his  marital  right ;  that  all  the  remainder  of  her  property  waa 
comprised  in  the  settlement ;  and  further,  that  there  was  no  other 
daim  against  the  estate  of  F.  A.  Smithy  except  that  of  the  Plaintiff. 

Mr.  BaUy,  Q.O.,  and  Mr.  Chapman  JBarl)er,  for  the  Plaintiff:^ 

We  do  not  seek  to  set  aside  this  settlement,  so  &r  as  it  is  made 
in  fervour  of  those  who  are  objects  of  a  valuable  consideration,  bnt 
only  as  regards  the  collateral  relatives  who  are  mere  yolunteezs,  in 
&vour  of  whom  no  consideration  passes. 

It  was  decided  in  Johnson  v.  Lega/rd  (1)  and  OottereU  v.  Mimer  (2) 
that  where  a  settiement  was  made  upon  the  usual  tmsts  for  the 
husband  and  wife,  and  issue,  with  ulterior  limitations  in.  favour  of 
collateral  relatives,  the  limitations  to  the  collaterals  were  voluntazy. 

There  have  been  cases  in  which  a  settiement  has  been  upheld 
where  the  limitations  were  in  fietvour  of  children  by  a  former 
marriage,  as  in  Newstead  v.  Searles  (3) ;  or  where  there  was  a  pro- 
vision for  illegitimate  children,  as  in  Dickenson  v.  Wright  (4),  and 
Seap  V.  Tonge  (5) ;  but  a  settlement  in  favour  of  collateral  relative^ 
such  as  we  find  in  this  deed,  has  never  been  upheld.    This  debt 

(1)  3  Madd.  283.  (3)  1  Atk.  265. 

(2)  13  Sim.  506.  (4)  5  H.  &  N.  401. 

(5)  9  Hare,  90. 
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existed  at  the  time  of  the  settlement,  and  if  it  is  seen  that  the  Y.-O.  M. 

rights  of  such  a  creditor  are  defeated  or  delayed,  then  the  settle-  1867 

ment,  being  rolnntary,  cannot  be  supported  as  regards  such  volon-  bmjtb' 

teera    This  was  decided  in  Spiretl  y.  WShwB  (1).    In  this  case  it  (i^J^m. 

is  pioyed  that  the  estate  of  the  settlor  was  not  sufficient,  after  her  -— * 
death,  to  meet  the  claims  existing  at  the  time  of  the  yolontary 
settlement,  and  this,  according  to  the  case  of  Skairf  y.  Soulby  (2), 
is  sufficient  to  inyalidate  it 

Mr.  Cotton^  Q.C.,  and  Mr.  Simmands,  for  the  trustees  of  the 

settlement : — 

la  this  case  the  limitations  in  &your  of  the  collateral  relatiyes 
were  made  the  subject  of  an  express  bargain,  and,  consequently, 
thej  are  not  yolunteers,  and  the  limitations  in  the  settlement  are 
not  defiaasible.  There  was  a  good  consideration  to  support  the 
imitations  in  fayour  of  collaterals.  It  is  proyed  to  haye  been  part 
of  the  baigain.  The  cases  are  yery  numerous  upon  this  subject 
^  Diekenton  y.  Wrigkl  (3),  when  the  case  came  on  upon  appeal  to 
the  Exchequer  Chamber  (Clarie  y.  Wrighi  (4)  )  one  of  the  reasons 
given  for  the  settlement  being  good  in  &your  of  an  illegitimate 
cUld  was,  because  it  was  presumed  that  the  deed  was  made  by 
^^gKement  between  the  parties  as  part  of  the  marriage  bargain 
^  the  estate  should  be  so  settled. 

The  cases  of  Jolmson  y.  Legard  (5),  and  CottereU  y.  Homer  (6), 

vere  decided  on  the  statute  of  27  Eliz.  c  4 ;  but  the  Plaintiff  seeks 

to  bring  the  impeached  part  of  this  settlement  under  the  statute 

13  Eliz.  c.  5,  which  ayoids  conyeyances  of  lands  and  chattels 

^e  with  intent  to  defeat  creditors,  where  they  are  not  founded 

on  a  good  consideration,  or  made  bond  fde.    Now,  assuming  that 

the  impeached  portion  of  this  settlement  is  yoluntary,  still  it  is  not 

bad  nnder  the  statute  13  Eliz.  c.  5,  for  though  where  a  man  is 

indebted  and  makes  a  yoluntary  settlement  the  law  will  imply  an 

intention  to  defeat  creditors,  yet  the  existence  of  the  intention  is 

not  80  far  a  necessary  inference  but  that  it  may  be  negatiyed. 

It  is  impossible  to  suppose  that  the  limitations  in  this  settlement 

(1)  11  Jur.  (N.  8.)  70.  (4)  6  R  &  N.  849. 

(2)  1  Mac  &  G.  364.  (5)  3  Madd.  283. 

(3)  5  H.  ft  N.  401.  (6)  18  Sim.  606. 
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y.-0.  M.     which  are  impeached  were  inserted  with  any  intention  of  ddeatr 

1867       ing  creditors.    It  may  also  be  said  in  favour  of  a  settlement  by  a 

Bmm      ^^  ^^  simultaneously  with  the  settlement  coming  into  foice, 

^^^j^  she  gives  the  creditors  a  new  debtor,  though  she  does  in  feet 
—  take  her  own  property  out  of  the  readi  of  process.  Moreover, 
R  A.  Smith  had  at  the  time  of  her  marriage,  and  left  unsettled 
personal  property  more  than  sufficient  to  pay  this  debt  It  is  not 
suggested  ^that  she  owed  any  other  debt.  It  is  dear  tbat  the 
limitations,  if  voluntary,  are  not  void  as  against  the  creditors. 

All  the  limitations  in  this  settlement  are  grounded  on,  and  sup- 
ported by,  the  contract  upon  the  marriage,  and  even  if  that  be  not 
so,  still  none  of  the  limitations  can  be  impeached  under  13Eliz.c5. 
In  Thowpson  v.  WAtter  (1),  the  settlement  was  made  on  condi- 
tion that  the  husband  paid  an  existing  debt  of  £300,  and  he 
omitted  to  pay  it ;  still  the  settiement  was  upheld,  because  it  ym 
not  made  **  with  intent  to  defraud  his  creditors."    The  principle  is, 
that  a  voluntary  settlement  is  not  void  unless  made  with  intent  to 
defraud.    This  was  a  hma  fde  settiement,  made  in  consideration 
of  the  marriage,  as  well  as  for  the  purpose  of  providing  for  the  rela- 
tives of  the  wife,  one  of  whom  was  her  adopted  child,  and  towaids 
whom  she  stood  in  loco  parentis :  Ptdveriofl  v.  Pulvertofi  (2).   H 
the  settlement  had  not  been  executed,  all  the  wife's  property 
would  have  gone  to  the  husband  for  life,  and  the  oonsideiation  vas 
the  benefit  for  the  collaterals. 

The  Plaintiff,  moreover,  had  notice  of  the  settlement  She  knew 
of  its  being  executed,  but  she  was  content  to  receive  her  interest, 
and  has  lain  by  for  four  years  without  trying  to  upset  it  If  she  had 
asked  for  repayment  at  once,  she  could  have  got  the  money  from 
F.  A.  Smith,  and  it  is  too  late,  now  that  she  is  dead,  to  raise  this 
contest 

Mr.  Humphreys,  for  the  persons  entitled  under  the  settiement 

Sib  R  Malins,  V.C.  : — 

Had  I  felt  any  doubt  on  this  important  question,  I  should  haie 
heard  a  reply,  but  I  do  not  I  regret  that  in  so  simple  a  case^ 
where  common  honesty  requires  that  this  debt  should  be  paid, 

(1)  4  Drew.  628.  (2)  18  Ves.  84. 
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with  an  estate  of  £600  a  year^  it  should  have  be^n  resisted.    The 
question,  howeyery  is,  whether  the  estate  is  liable.    I  have  always 
understood,  and  stQl  tmderstand,  the  law  as  it  was  settled  by 
the  case  of  Johnson  y.  Legard  (1),  and  by  the  same  case  as  decided 
by  Loid  Eldon  (2),  and  by  many  other  cases,  to  be  this :  that 
when  a  marriage  settlement  goes  beyond  the  immediate  objects  of 
the  marriage,  and  (as  in  this  case)  there  are  proyisions  for  colla- 
teral relatiyes  from  whom  no  yaluable  consideration  moyes,  then 
fftoad  those  objects,  the  settlement  has  nothing  to  do  with  the 
marriage,  bnt  is  to  be  considered  as  a  settlement  pnrely  for  the 
pnrpose  of  proyiding  for  those  relatiyes.    If,  therefore,  this  settle- 
ment had  been  executed,  only  containing  a  proyision  for  the  colla- 
teial  relatiyes  of  Francis  Anne  Smiih,  that  would  haye  been  strictly 
voluntary,  and  being  without  consideration,  absolutely  yoid  as 
against  creditors  whom  it  defeated  and  delayed.    Much  has  been 
said  about  the  intention,  but  it  is  unnecessary  to  proye  that  there 
was  an  intention  of  delaying  or  defeating  creditors,  if  it  is  seen 
that  the  effect  has  been  to  do  so.    You  are  then  bound  to  attribute 
SQch  an  intention  to  the  persons  who  executed  the  deed.    In  this 
case,  this  lady,  owing  money,  intended,  no  doubt,  to  pay  it,  and 
why  her  husband  has  not  done  so,  is  a  matter  I  cannot  enter  into. 
The  husband  cannot  now  be  called  upon  to  pay  the  debt,  because 
on  the  wife's  death  the  property  under  the  settlement  which  would 
haye  gone  to  the  heir  or  deyisee  of  the  wife,  but  for  the  settle- 
ment, has  now  passed  into  the  hands  of  the  trustees ;  and  the  ques- 
tion is,  whether,  in  their  hands,  it  is  not  liable  to  pay  her  debts? 
in  other  words,  what  is  the  effect  of  the  settlement?    It  is  ad- 
mitted that  the  only  property  of  this  lady  not  put  into  settle- 
ment was  household  furniture  and  jewels,  and  some  other  matters, 
which  became  by  the  marriage  the  property  of  the  husband.    She 
completely  depriyed  herself  of  the  means  of  paying  the  debt^  and 
the  qu^tion  is,  whether  the  property  which  she  yoluntarily  settled 
<iid  not  still  remain  liable  to  it.    The  doctrine  of  the  CJourt^  which 
is  weU  established,  is  this :  if  a  person  makes  a  yoluntary  settle- 
ment,  and  is,  at  the  time,  indebted  to  the  extent  of  insolyency,  or  if 
the  effect  of  the  settlement  is  to  depriye  him  of  the  means  of 
P^y^i^gj  that  settlement  is  yoid  as  against  creditors.    This  lady 

(1)  6  M.  &  S.  60.  (2)  T.  &  R.  281. 
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V^,  M.     was  not  iiiBolyent  at  the  time  of  the  marriage,  but  she  pat  every- 
1867        thing  into  the  settlement,  and  the  effect,  therefore,  was  to  lender 
^^      her  insolvent^  and  to  deprive  her  of  the  means  of  payment    This 
^-         settlement^  so  £bu:  as  the  ultimate  limitations  go,  is  not  for  value, 
—        but  purely  voluntary ;  and  what  does  justice  require  but  that 
those  who  are  bound  to  pay  should  not  be  sheltered  ?    Koi  can 
any  other  construction  be  put  upon  it,  but  that  the  debt  should  be 
paid,  and  that  volunteers  should  not  take  property  which  ought 
to  have  paid  the  debt,  without  discharging  the  obligation.    It  has 
been  said,  that  the  rules  laid  down  by  Lord  Wetdbury  in  SpireU  t. 
WiOowB  (1)  are  opposed  to  those  enunciated  in  Thcmfwn  v. 
WAder  (2),  which  proceeded  on  the  ground  that  there  was  no 
evidence  that  the  settlor  was  insolvent  at  the  time  when  the 
settlement  was  made  by  him,  but  it  appeared  to  Sir  Biekard 
Kinderdey  that  the  result  had  been  to  deprive  him  of  the  means 
of  paying  the  debt,  and  that  would  make  it  void  as  against 
creditors.    With  r^ard  to  the  authority  mainly  relied  upon  in  the 
Exchequer  and  Exchequer  CShamber,  of  Diekenaon  v.  Wright  (3)» 
and  Clarke  y.  Wright  (4),  those  cases  proceeded  upon  no  principle 
which  touches  this  case,  because  they  followed  the  decision  of 
Lord  Hardwieke  in  Newslead  v.  Searles  (5),  where  he  held  that  the 
object  being  to  make  a  settlement  on  the  issue  of  the  children  of  a 
former  marriage  to  take  with  those  of  a  fature  marriage,  that 
settlement  was  not  void  as  against  creditors  or  a  purchaser,  under 
the  statute  of  the  13  EUz.     All  that  was  decided  in  Clarhe  t. 
Wriffhl  was,  that  inasmudi  as  the  parties  had  agreed  to  treat  an 
illegitimate  child  of  the  wife  as  legitimate,  and  the  husband  being 
bound  to  support  an  illegitimate  child  of  the  wife,  there  was  an 
obligation  on  the  husband  that  the  illegitimate  child  should  be 
treated  in  the  same  manner  as  the  legitimate.     That  case  has 
no  application  to  the  present,  where  it  is  for  collateral  relatives 
only.    One  argument  I  should  have  been  happy  to  yield  to, 
namely,  the  provision  for  Fanny  English^  called  the  adopted  child 
of  Mrs.  WhUdy  and  intended  to  take  the  same  proyision  as  her 
issue  would  have  been  entitled  to.    The  expression  of  an  inten* 

(1)  11  Jur.  (N.  S.)  70.  (3)  5  H.  &  N.  401. 

(2)  4  Drew.  628.  (4)  6  Ibid.  849. 

(5)  1  Atk.  265. 


YOL.  R] 


EQUTTT  OASES. 


397 


tiaQ  to  pat  them  all  on  a  footing  of  equality  is  no  doubt  a  Tery 
strong  exptesedon,  but  the  word  ^  adopted  "  is  very  indefinite.  As 
there  were  no  children  of  the  marriage,  I  can  only  treat  her  in  the 
sune  way  as  the  collateral  lelatives,  and  there  being  no  obligation 
to  proyide  for  them,  I  must  take  the  whole  limitations  together, 
and  consider  them  voluntary.  There  being  no  other  property 
that  can  be  reached,  there  must  be  a  declaration  that  so  £su:  as 
the  debt  of  £350  is  concerned,  the  settlement  is  fraudulent  and 
Toid,  and  must  be  set  aside;  and  the  debt  being  a  ch^ge  upon  the 
property,  it  must  be  raised,  if  necessary,  with  interest. 

Solicitor  for  the  Plaintiff:  Mr.  Taume. 
Solicitor  for  the  Defendants :  Mr.  T.  A.  TObitts. 


V.-O.  M. 

1867 


9. 

Chbbbox. 


LATAUD  V.  MAUD. 

A^  haying  contraoted  to  parchase  an  adyowson,  borrowed  from  JB,  £2500, 
and  corenanted  with  him  to  pay  for  and  conyey  the  adyowBoa  to  him  within 
Bx  months.  A.  completed  the  pmrchase  of  the  adyowson,  bat  neyer  con* 
▼eyed  it  nnder  the  coyenant  He  Babseqnently  boirowed  £1000  from  C^ 
and  ooyenanted  to  oonyey  to  him  the  adyowson,  and  deposited  with  him  the 
title  deeds^  bat  there  was  no  conyeyanoe  of  the  legal  estate : — 

BMf  that  the  first  mortgage  most  be  postponed  to  the  second. 

iHIS  was  a  foreclosure  suit  by  the  transferees  of  a  legal  mortgage 
^  property  in  Warwiehhire,  and  of  an  equitable  mortgage  of  the 
adroivBon  of  Basdey. 

There  was  no  dispute  as  to  the  legal  mortgage,  but  the  Defen- 
dants, the  Messrs.  EalfcTd,  claimed  priority  to  the  Plaintiffs  as  to 
the  adyowson. 

In  NoTember,  1851,  WiUicm  Edwards  Woody  by  deed,  conyeyed 
to  Beryamiin  Audm  in  fee  a  mansion-house  and  grounds,  called 
StcmkhiU  Park,  by  way  of  mortgage  to  secure  the  repayment  of 
£5800  and  interest. 

By  indenture,  dated  the  23rd  of  July,  1858,  made  between 
W.  K  Wood  of  the  one  part,  and  B.  Austen  of  the  other  part, 


v.^.  M. 

1867 
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y.-C.  M.     reciting  the  aforesaid  mortgage,  and  that  W.  E.  Wood  had  con- 

1867        tracted  with  the  devisees  in  trust  of  Sir  Edmund  Atiirdbw  for  the 

l^^^     purchase  of  the  advowson  of  Sasdey  for  £2800,  but  that  the  same 

V-         had  not  been  conveyed  to  him,  and  reciting  that  W.  E,  Wood  had 

'      applied  to  B.  Austen  to  lend  him  £2500,  which  he  had  agreed  to 

do  on  having  the  repayment  secured  with  interest  on  the  Blank- 
hill  estate,  and  also  upon  the  advowson ;  it  was  witnessed  that  in 
consideration  of  the  sum  of  £2500  paid  to   W.  E.  Wood  by 
B.  Austen,  W.  E.  Wood  did  subject  and  charge  the  SbnlM 
estate  with  the  £2500  and  interest,  and  declared  that  the  same 
should   not  be   redeemed  until  payment  should    be  made  to 
B.  Austen^  his  executors,  administrators,  or  assigns^  as  well  of 
the  £2500  and  interest  as  the  sum  of  £5800  and  interest;  and 
W.  E.  Wood  covenanted  with  B.  Austen,  his  executors,  adminis- 
trators, or  assigns,  that  he,   W.  E.  Wood,  or  his  heirs,  shonld, 
within  six  calendar  months  from  the  date  of  the  indenture,  pay 
to  the  vendors  of  the  said  advowson  of  Easdey  the  purchase-money 
for  the  same,  and  all  other  money  payable  to  them  under  the 
contract ;  and  also,  within  six  calendar  months,  grant  and  oonyey 
the  said  advowson,  with  the  appurtenances,  to  B.  Austen,  his  heirs 
and  assigns,  or  as  he  or  they  should  direct^  subject  to  redemption 
on  payment  by  W.  E.  Wood  to  B.  Austen,  his  executors,  adminis- 
trators, or  assigns,  of  the  £2500  and  interest  intended  to  be  thereby 
secured.    Benjamin  Austen  died  on  the  20th  of  August^  1861} 
having  by  his  will  devised  all  his  property,  including  estates 
vested  in  him  on  mortgage,  to  Sarah,  his  wife,  subject  to  tbe 
equities  of  redemption,  and  also  appointed  her   sole  executrix. 
Sarah  Austen  proved  the  will,  and  by  an  indenture,  dated  the  4th 
of  August,  1863,  transferred  the  said  mortgages  and  the  securities 
for  the  same  to  the  Plaintiffs. 

In  June,  1860,  W.  E.  Wood  paid  the  purchase-money  for  the 
advowson  of  Easdey,  and  at  the  same  time  the  advowson  was  con- 
veyed to  him  in  fee,  and  the  deeds  relating  thereto  were  delivered 
to  him. 

By  an  indenture  of  mortgage,  dated  the  16th  of  October,  1860, 
made  between  W.  E.  Wood  and  the  Defendants,  Charles  Edjori 
and  Thomas  Halford,  W.  E.  Wood,  in  consideration  of  £1000,  core- 
nanted  with  the  Defendants  that  the  advowson  of  Haseley  should  be 
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a  security  to  them  for  the  sum  so  advanced  to  him ;  and  it  was     Y.-C.  M. 
witnessed  that  W.  E.  Wood  had  deposited  with  the  Defendants  his       1867 
title  deeds  to  the  advowson,  and  he  also  covenanted  that  he  would,     lItabd 
when  reqniredy  execute  a  legal  mortgage  to  them,  subject  to      ^- 

redemption,  on  payment  of  the  £1000  and  interest,  and  tiiie       

indenture  contained  a  power  of  sale. 

On  the  advance  of  the  £1000  by  the  Defendants  to  W.  E.  Wood, 
the  title  deeds  of  the  advowson  were,  with  the  last-mentioned 
indenture,  delivered  to  them. 

It  was  stated,  and  believed  to  be  true,  that  the  Defendants, 
Charbs  and  Thomas  Ealford,  at  the  time  of  the  advance  of  the 
£1000,  had  no  notice  of  there  being  any  charge  affecting  the 
advowson. 

In  December,  1863,  W.  E.  Wood  was  adjudicated  a  bankrupt. 

In  May,  1864,  Messrs.  Halford  having  advertised  the  advowson  for 

sale  under  their  power,  the  Plaintiffs  gave  notice  of  Benjamm 

AusMs  charge,  and  the  bill  was  filed  in  August,  1865,  and  the 

cause  now  came  on  upon  motion  for  a  decree.    Subsequently  to 

the  filing  of  the  bill,  the  Defendants  became,  for  the  first  time, 

aware  of  a  letter  written  to  Mr.  Wood  on  the  8th  of  May,  1860,  and 

signed  by  Messrs.  Atuten  and  De  Oex,  solicitors,  in  which  firm 

Mr.  Benjamin  Austen  was  a  partner,  containing  the  following 

passage :  ^  You  are  of  course  aware  that  you  are  under  a  covenant 

to  Mr.  Austen  to  include  the  advowson  in  his  mortgage.    He  has 

no  wish  to  do  anything  which  may  appear  uncalled  for,  but  in 

waiving  this  he  thinks  some  little  consideration  should  be  made  as 

to  payment  to  Mr.  Bt^rtonJ* 

Mr.  Sehornberffy  Q.C.,  and  Mr.  Shee,  appeared  for  the  Plain- 

m:— 

The  ordinary  rule  is,  that  where  parties  have  equal  equitable 
interests,  they  rank  according  to  their  priorities,  supposing  there 
is  no  fiaud,  or  no  such  gross  negL'genoe  as  is  considered  in  this 
Court  tantamount  to  fraud. ..  In  this  case  Mr.  Austen  got  all 
that  he  could  get;  Mr.  Wood  had  not,  in  1858,  obtained,  nor, 
indeed,  until  June,  1860,  could  he  obtain,  possession  of  the  deeds 
relating  to  the  advowsons,  and  whatever  de&ult  there  was  in 
Mr.  Ausien,  in  not  obtaining  possession  of  the  deeds,  arose  from 
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y.-a  M.     the  act  or  omission  of  the  mortgagor.    There  has  been  no  groes 

1867       negligence  in  Mr.  Austen,  or  those  claiming  under  him ;  he  was, 

j^^^^     and  they  were,  onlj  passiye,  and  the  cases  shew  that  where  the 

^*         first  mortgagee  has  been  inactiye,  or  has  lent,  or  not  improperly 

parted  with,  the  deeds,  though  highly  imprudent^  he  has  not 

been  postponed.    The  uniform  tenor  of  the  authorities  indicate 
that  there  must  be  either  fraud,  or  what  this  Court  considers 
tantamount  to  fraud,  and  no  such  imputation  applies  to  Mr. 
Awien  or  his  transferees :  Peter  y.  Buesd  (1) ;  Plumb  y. JPZttttt(2). 
In  Evam  y.  BickneU  (3),  it  was  held  that  the  proposition  laid 
down   by  Justice  Butter   in  Ooodtitte  y.  Mofyan  (4),  "that  a 
second  mortgagee  haying  the  title  deeds  must  be  preferred,'' 
was,  upon  the  then  late  decisions,  incorrect :  Beckett  y.  Oardky  (5). 
The  only  cases  in  this  Court,  in  which,  where  the  equities  aie 
equal,  a  subsequent  mortgagee  has  priority,  is  where  he  has  got 
an  actual  conyeyance  of  the  legal  estate  without  notice,  or  the 
first  mortgagee  has  been  guilty  of  what  is  deemed  &aud :  TourieJ. 
Band  (6).    In  Harper  y.  Faulder  (7),  the  principle  laid  down  in 
Peter  y.  Buesei  (8),  and   the  other  cases  of  that  class,  is  not 
impugned,  namely,  that  the  mere  parting  with  the  deeds  does  not 
destroy  the  priority  of  a  first  mortgagee.    It  was  there  held  that 
an  annuitant  was  not  postponed  to  a  second  incumbrancer  by 
reason  that  the  deeds  were  retained :  Oolyer  y.  Finch  (9) ;  lyk  y. 
Webb  (10) ;  AOen  y.  Kniffhi  (11) ;  Boberls  y.  Croft  (12) ;  Mdnntn^ 
ford  y.  Toleman  (13) ;  WhUbread  y.  Jordan  (14) ;   S^aekhom  r. 
Countess  of  Jersey  (15) ;  Frazer  v.  Jones  (16) ;  PhUKps  y.  PW- 
lips  (17) ;  Martinez  y.  Cooper  (18).    The  rule  «  qui  prior  est  »» 
tempore,  potior  est  in  jure,'*  applies  to  eyery  case  where  the  mort- 
gages or  charges  are  equitable,  and  there  is  an  absence  of  fraud, 
or  gross  negligence  tantamount  to  fraud. 

(1)  1  Eq.  Ca.  Ab.  321-2.  (10)  6  Beav.  562. 

(2)  2  Anstr.  432.  (11)  5  Hare,  272L 

(3)  6  Vea.  174.  (12)  2  De  a.  &  J.  1. 

(4)  1  T.  R  765.  (18)  1  CoU.  670. 

(5)  1  Bro.  C.  0.  363.  (14)  1  Y.  &  0.  Kx,  803w 

(6)  2  Ibid.  660.  (15)  IJ.  &  H.  721. 

(7)  4  Madd.  129.  (16)  5  Hare,  475. 

(8)  1  Eq.  Ca.  Ab.  321.  (17)  3  Gift  200, 

(9)  5  H.  L.  C.  905.    ^  (18)  2  Ross.  198. 
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Mr.  Qhsse,  Q.C.y  and  Mr.  Arehibald  Smith,  for  the  Messrs.  -    v.-CH 

Ealford :—  iser 

Mr.  Aiuten  relied,  and  intended  to  rely,  upon  the  equity  that  he     Latabd 
had;  and  never  having  enforced  the  covenant  for  conveyance  of      mam. 
the  estate,  or  got  possession  of  the  deeds,  he  must  take  the  con- 
sequences:   Eiee  v.  Bice  (1);   Hewitt  v.  Looeemare  (2);   Dawle 
v.  Sawnders  (3).     Colyer  v.  Findk  (4)  settled  the  law:   Perry* 
EerrUk  v.  Aitwood  (5) ;  Fonblanque's  Treatise  on  Equity  (6) .  ^ 

There  are  two  points,  priority  and  waiver.    As  to  the  latter  it  is 

clear  that  the  letter  of  the  8th  of  May  gave  up  the  right  to  insist 

on  the  charge ;  it  assumed  that  the  mortgagee  had  given  it  up, 

otherwise  the  words,  **  but  in  waiving  this  **  had  no  meaning.    If 

that  is  so,  all  question  about  priority  is  at  an  end.  Then,  as  to  the 

mortgage  itself,  what  was  it  but  a  charge  upon  something  which 

Mr.  Wood  had  not  got  possession  of,  but  merely  a  right  to  have 

conveyed  to  him  ?    Whereas  the  Messrs.  Ealford  got  a  mortgage 

upon  an  estate  which  the  mortgagor  had  in  possession,  accom- 

panied  with  a  deposit  of  deeds,  and  without  notice  of  any  prior 

incumbrance.    It  is  impossible  to  conceive  anything  which  can 

give  a  better  titla    Here  Messrs.  Scdford  were  innocent  parties 

without    any  notice,    and    the    prior    mortgagee    n^lected    to 

do  what  he  might  have  done,  and  Mr.  Austen  and  his  tran»* 

ferees  never  gave  any  notice  to  the  vendors  of  the  advowson, 

of  their  deed  of  1858 :  WoJdron  v.  Bloper  {7) ;  Foster  v.  Blael^ 

^one  (8). 

Mr.  Sehotnberff,  in  reply  :— 

With  respect  to  the  waiver  by  the  letter,  it  is  not  clear  what  it 
means,  the  expression  is  merely  ''he  has  no  wish  to  do  anything 
which  may  appear  uncalled  for." 

Bice  V.  Bice  was  a  case  where  the  vendor,  by  the  most  cul- 
pable negligence,  enabled  the  purchaser  to  deal  with  the  estate  as 
if  he  was  the  absolute  owner;  and  therefore  it  was  held,  and  justly 
held,  that  the  vendor,  having  actually  permitted  the  executed 

(1)  2  Drew.  73.  (5)  2  De  G.  &  J.  21. 

(2)  9  Hare,  449.  (6)  5th  Ed.  wl  i.  p.  166-7. 

(3)  2  H.  d^  M.  242.  (7)  1  Drew.  193. 

(4)  5  H.  L.  a  905*  (8)  1  My.  &  K.  297*^06. 
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Y.-O.  M.     conyeyanoe  to  be  in  the  purchaser's  possession  before  payment  of 

1867        the  pnichase-money,  his  lien  for  the  purchase-money  unpaid  must 

lI^bd     S^^®  ^*y  *^  *^*  ^^  *^®  innocent  mortgagee.    That  case,  therefore, 

^'         is  not  analogous  to  the  present.    If  the  law  on  the  subject  were 

*      res  nova,  it  might  be  not  unreasonable  to  hold  that  the  absence  of 

the  possession  of  the  title  deeds  should  postpone  the  first  equitable 
mortgagee ;  but  Peter  y.  Bussd  (1),  and  that  line  of  cases,  lays 
down  the  rule  of  the  Court  most  distinctly,  that,  unless  there 
is  something  more  than  the  mere  parting  with  the  deeds,  the 
priorities  are  the  guide.    All  the  recent  cases  go  on  the  same  prin- 
ciple, unless  there  are  circumstances  of  fraud  or  gross  negligence. 
Were  it  otherwise,  a  third  or  fourth  mortgagee,  without  making 
any  inquiry,  or  upon  getting  som^  specious  answer,  might  indirectly 
in  some  manner  get  possession  of  the  deeds,  and  thus  squeeze  ont 
the  prior  incumbrancers,  which  would  be  most  unjust.    No  such 
rule  oyer  has  been  recognised.    Evana  y.  BtekneU  (2)  distinctly 
repudiates  the  idea  of  any  such  abstract  proposition,  as  that  the 
mere  possession  of  title  deeds  giyes  priority  oyer  another  and  first 
mortgagee  in  fistyour  of  a  second  mortgagee. 
[WUmot  y.  Pike  (3)  was  also  referred  to.] 

Sib  B.  Malins,  V.O.  : — 

In  this  case  there  are  two  questions ;  first,  is  there  any  mort- 
gage at  all  ?  No  doubt,  originally,  the  indenture  of  July,  1858, 
constituted  a  yalid  equitable  charge  as  between  Mr.  Atulen  and 
Mr.  Wood;  but  it  is  contended  that  the  letter  of  the  8th  uf 
May,  1860,  amounted  to  a  waiyer  of  that  security ;  and  if  that 
be  so,  then,  at  the  time  of  the  execution  of  the  deed  in  iayour 
of  Messrs.  Halford — that  is,  in  October,  1860, — of  course  there 
was  no  yalid  mortgage  to  Mr.  Austen.  Mr.  Wood,  haying  taken 
a  conyeyance  of  the  adyowson,  was  then  in  a  position  to  give 
to  the  Messrs.  Hdlford  a  yaUd  mortgage,  whether  that  letter  did 
or  did  not  amount  to  an  absolute  waiyer  of  Mr.  Auslen^s  right. 
Mr.  Wood  has  put  the  interpretation  upon  it  that  it  was,  and  I 
think  he  was  warranted  in  so  doing ;  and,  therefore,  considering 
that  the  property  was  not  in  mortgage,  he  went  to  Messrs.  Halford. 

(1)  1  Eq.  Oa.  Ab.  321.  (2)  6  Ves.  174. 

(3)  5  Hare,  14. 
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Bot)  in  the  Tiew  I  take  of  this  case,  it  is  not  necessary  to  go  into     .Y-O.M. 
the  consideration  of  that  minor  question,  although,  if  it  were,  I       isc? 
shonld  come  to  the  conclusion  that  it  was  the  deliberate  intention 


Latabd 

of  Mr.  Auslen  to  abandon  his  security  on  the  adyowson.     It  is      ^^• 

obTioos  that  when  the  mortgage  was  made  to  him  it  was  of  no       ' 

practical  value,  until  Mr.  Wood  had  got  a  conyeyance  of  the 
adyowflon  and  paid  the  purchase-money,  which  he  had  then  no 
power  to  do ;  and  there  being  that  difficulty,  and  Mr.  Auslen, 
bowing  that  circumstance  when  the  letter  of  the  8th  of  May  was 
written,  attached  little  importance  to  that  mortgage,  and  con- 
sidered, perhaps,  that  it  might  facilitate  WooSs  arrangements  to 
baye  it  out  of  the  way ;  and  I  think  that  he  deliberately  intended 
this,  and  adyisedly  used  the  expression  ''but  in  waiving  this," 
meaning  that  he  did  **  waive"  and  intend  to  abandon  his  claim ; 
and  it  is  likely,  if  he  were  now  alive,  it  never  would  have  been  set 
up;  but  the  Plaintiffs,  as  trustees,  filed  this  bill,  having  probably, 
as  SQch,  no  option  but  to  do  so,  and  perform  their  duty  by  bring- 
ing the  matter  before  the  Court.     I  do  not,  however,  desire  to 
decide  the  question  on  that  point,  but  upon  what  is  the  rule  of  this 
Court  upon  the  other  and  more  important  question — ^a  question  of 
ike  greatest  public  moment  as  affecting  the  mode  of  dealing  with 
property — arising,  in  this  case,  upon  this  simple  state  of  &cts :  Mr. 
Wood^  having  nothing  but  an  equitable  title  at  the  time,  gave  an 
equitable  charge  in  favour  of  Mr.  Austen.    This  was  in  July,  1858. 
The  property  having  been,  in  the  meantime,  conveyed  to  him,  he, 
in  Octoher,  1860,  went  to  Messrs.  Hdlford,  saying  that  he  was 
entitled  to  the  property,  and  gave  them  all  the  title  deeds  there 
and  then,  being  in  a  sitoation  to  make  them  a  perfect  title.    It 
was  argued  by  Mr.  Schomberg  that  Mr.  Awten^  having  an  equitable 
claim,  and  no  imputation  of  fraud  attaching  to  him,  there  was  no 
fosahla  mode  of  ousting  that  charge  except  by  a  conveyance  of 
the  legal  estata    If  that  were  so,  see  what  a  monstrous  result 
would  follow :  K  a  man  borrow  £100  without  executing  a  legal 
mortgage,  the  lender,  in  order  to  make  his  security  effectual,  is 
tx)und  to  see  who  is  the  ^  possessor,"  and  who  has  the  evidences  of 
title.     Common  sense  and  honesty,  and  the  necessities  of  mankind 
require  that  if  a  man  is  in  possession  of  land,  and  has  all  the  evi- 
dences of  ownership,  he  must  be  considered  as  the  owner,  and  in 
Vol.  IV.  2  H  2 
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y^.  U.     a  situation  to  deal  with  the  property  in  the  mode  most  adyan- 

1867       tageoiis  to  himself  and  those  who  deal  with  him ;  and  that  is  tk 

Latabd     ^^^  of  this  Court  with  respect  to  a  simple  deposit  of  deeds  with 

mIud.      ^  without  any  writing.     Here  there  is  a  writing  in  favour  of 

Messrs.  TlcUfcri^  but  they  did  not  take  a  legal  conveyance ;  and  I 

am  at  a  loss  to  see  why,  by  that  omission,  they  are  to  be  pre- 
judiced.   Mr.  Schowherg  admitted  that,  if  there  had  been  sadi 
,  legal  conyeyance,  the  bill  could  not  have  been  sustained  against 
them,  except  for  redemption.    The  question  is,  then,  were  Messrs. 
Halford  bound,  in  order  to  make  their  security  perfect,  to  take 
such  conveyance  ?    I  think  not^  because,  on  principle,  if  a  man 
is  in  possession  of  property,  with  evidences  of  title,  every  one  is  at 
liberty  to  treat  him  as  the  owner ;  and  the  safety  of  persons  con- 
tracting with  him  requires  that  such  persons  should  be  oonsdeTed 
as  thereby  acquiring  a  good  title  as  against  the  whole  world.  That 
is  not  only  what  the  law  is,  but  what^  I  think,  it  ought  to  be ;  and 
I  am  happy  to  find  that  the  numerous  cases  cited  support  that 
view. 

The  case  of  Bke  v.  BUe  (1)  was  a  strange  and  peculiar  one: 
The  vendor  filed  the  bill  to  establish  a  Uen  for  unpaid  purchase- 
money,  as  against  an  equitable  mortgagee  of  the  purchaser,  having, 
as  between  him  and  the  purchaser,  a  lien  on.  the  estate.     The 
vendor  in  that  case,  therefore  by  signing  the  receipt  for  the  par- 
chase-money  without  receiving  it,  put  it  into  the  power  of  the 
purchaser  to  commit  a  fraud ;  and  the  very  just  and  reasonable  deci- 
sion of  Sir  Bichard  Kinderdey  vras,  that  the  man  who  had  put  the 
purchaser  in  such  a  position  and  enabled  him  to  deal  with  the 
property,  if  a  loss  occurred  should  bear  it^  and  not  the  person  who 
had  lent  the  money,  the  vendor  having  misconducted  himself  by 
executing  the  deed  and  receipt  for  the   purchase-money,  and 
leaving  it  in  the  purchaser's  possession.    Mr.  Austen  was  veil 
known  as  a  man  not  likely  to  be  guilty  of  negligence.    Mr.  Wood 
was  his  client,  and  he  had  considerable  confidence  in  him,  and 
therefore,  probably  for  that  reason,  did  not  attach  much  import- 
ance to  his  memorandum  of  charge ;  and  he  omitted  to  give  notioe 
to  the  devisees  of  Sir  Edmund  AnirobuSf  the  vendors  of  the  ad- 
vowson,  on  the  completion  of  the  purchase,  that  he  had  a  claim, 

(1)2  Drew.  73. 
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and  to  ask  that  the  title  deeds  should  be  handed  over  to  him ;  if     V.^.  M. 
lie  had  done  so,  no  doubt  he  wonld  haye  got  them,  and  the  mort-        1867 
gage  to  Messrs.  HalfoTd  wonld  not  have  been  effected.     If  Mr.      latabd 
Awien  had  a  claim,  on  whom  ought  the  loss  now  to  fall  ?    Messrs.       ^ 

Edfori  found  Mr.  Wood  in  possession  of  the  property  and  the        

deeds,  and  it  was,  in  £EUsty  admitted  that  they  had  no  knowledge 
of  Mr.  AustenCs  charge.    How  could  they  find  out?  were  they  to 
inquire  of  all  mankind,  and  adyertise  in  the  newspapers  ?  for  the 
argnment  must  go  to  that  extent.    If,  on  the  one  side,  a  person  is 
not  guilty  of  negligence,  and  on  the  other  side  there  is  a  man  of 
ordinary  understanding,  who  has  omitted  to  do  something  which  the 
dronmstances  would  have  entitled  him  to  do,  and  which  he  ought 
to  hare  done,  but  the  omission  of  which  has  caused  the  mis- 
chief complained  of,  surely  the  latter  must  suffer.    Mr.  Schovfiberg 
considered  Mice  v.  Biee  (1)  not  applicable,  contending  that  Mr. 
Auden  had  not  been  guilty  of  any  fraud,  or  anything  tantamount 
to  it,  and  the  Defendant's  security  was  only  a  coyenant  when  they 
might  have  had  a  legal  conyeyance,  and  their  negligence  in 
not  taking  such  conyeyance  produced  the  present  litigation ;  and 
that  negligence  was  more  imputable  to  them  than  to  Mr.  Auden. 
hi  Rice  T.  Itieey  though  the  purchaser  took  subject  to  the  lien, 
yet  there  being  no  notice  to  the  mortgagee  that  the  purchase- 
money  was  unpaid,  the  lien  was  held  to  be  absolutely  discharged, 
and  therefore  the  yendor  was  defeated.  There  is,  in  the  present  case, 
no  application  for  the  maxim,  **qui  prior  est  in  tempore,  potior  eel 
in  jure/*     Assuming  that  Mr.  Austen  and  Messrs.  Halford  had  an 
equal  title,  one  haying  a  charge  with  deeds,  the  other  without — 
although  he  might  haye  had  them,  but  fiuled  from  his  own  negli- 
gence—both being  equal  in  other  respects,  the  possession  of  the 
deeds  tarns  the  balance.    In  Boberts  y.  (froft  (2)  the  whole  case 
proceeded  on  the  hd  of  possession  of  the  deeds  by  the  bankers, 
which  gave  them  priority.     Waldron  y.  Shper  (3)  went  upon  the 
same  principle,  namely,  that  giying  up  the  possession  of  the  title 
deeds  gives  priority.    With  respect  to  Stackhouse  y.  Countess  of 
Jersey  (4),  I  thought,  for  some  time,  that  that  case  was  fayourable  to 
the  Plaintiffs ;  but,  on  looking  into  it^  it  clearly  appears  that  Yice- 

(1>  2  Drew.  73.  (3)  1  Drew.  193. 

(2)  2  De  G.  a?  J.  1.  (4)  IJ.  a?  H.  721. 
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Y..G.  M.     Chancellor  Wood  did  not  intend  to  infringe  upon  the  general  mle— 

1867       that  where  the  equitable  rights  are  equals  possession  of  the  deeds 

Layard     ^^^^  *^^^  ^^^  balance ;  for  he  decided  on  the  ground  that  the  party 

j^^       had  not  been  guilty  of  negligence^  shewing  clearly  that  if  he  had, 

that  would  have  given  priority  to  the  other.    That  case,  therefore, 

does  not  infringe  upon  the  general  rule.    With  respect  to  that 
long  line  of  authorities,  beginning,  with  Peter  v.  Bused  (1),  where 
it  was  laid  down  that  the  mere  parting  with  the  title  deeds  does 
not  postpone  a  legal  mortgagee ;.  they  all  proceeded  on  the  gTOTind 
that  there  was  a;  legal  mortgage.     Mr.  SeJiomherg  considered  that 
in  the  case  of  Hcvirper  y.^Fatilder  (2)  there  was  not  a  legal  mort- 
gage, and  it  was  there,  held  that  parting  with  the  title  deeds  did 
not  destroy  the  priority  of  the. mortgagee ;  but  I  have  great  doubt 
whether,  in  the  present  day,  those  old  cases  would  be  supported. 
My  impression  is,  thatif  a  first  mortgagee,  having  possession  of  the 
deeds,  thinks  fit  to  give' them. up,  and  the  mortgagor  borrow 
money  of  another  person,  principles  of  honesty  require  that  the 
party  giving  up  possession  of; the. deeds  should  suffer,  the  other 
having  got  the  security.,  Lhave  not  a  shadow  of  doubt  that  where 
there-  is  merely  an  equit^le  mortgage,  unaccompanied  by  the 
legal,  estate,  in  every  case.;  where  the  equitable  mortgagee  either 
omits  to  get,  or,  having  got,  gives  up  possession  of  the  deeds,  he 
must  always  be  postponed.  >   In  this  case  I  must  come  to  the  con- 
clusion that  there  is  that  degree  of  negh'gence   in  Mr.  iLusten 
which  will  postpone  his  claim  as  first  mortgagee  to  that  of  Messrs. 
Sdlford.    I  decide  this*  case  on  the  general  principle  that  one 
equitable  mortgagee,  without  possession  of  the  deeds,  must  be 
postponed  to;  another  who  has  that  possession.      There  must  be 
the  usual  foreclosure  decree  as  to  the  Stankhttt  property,  and  a 
declaration  that  the  Defendants,  the  Halfords,  have  priority  to  the 
Plaintiffs  as  to  the  advowson,  and  the  Plaintiffs  to  be  at  liberty  to 
redeem  the  HaJforde. 

Solicitors  for  the  Plaintiffs :  Messrs.  Austen^  Be  <?«c,  c6  Harding- 
Solicitors  for  the  Defendants :  Messrs.  Chwrch  dk  Sons  ;  Mr.  Do}/U* 

(1)  1  Eq.  Ca.  Ab.  321.  (2)  4  Madd.  129. 
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MAXWELL  v.  HT8L0P.  V.-0.  m. 

Locke  Ktng'i  Act  (17  A  18  Vict.  e.  113)— AoteA  EeritaUe  Bmd^Direetum  far        ^^ 
Payment  of  Debts — Exoneration  of  Mortgaged  Estate — Election — Mainte-      Hay  8,  9. 
nanee^  additional  or  substitutional,  

A  domiciled  Englishman  executed  a  trost  disposition  and  settlement,  in 
the  Scotch  fomiy  of  an  estate  in  Scotland.  He  then  made  an  English  will, 
declaring  that  it  should  not  affect  the  previous  settlement  of  his  Scotch 
estate,  and  charged  his  residuary  real  and  personal  estate  with  payment  of  his 
debts.  He  suhsequently  charged  the  Scotch  estate  with  £14,000,  by  means 
of  a  Scotch  heritable  bond : — 

Edd^  that  the  residuary  estate  was  liable  to  payment  of  the  £14,000  in 
exoneration  of  the  Scotch  estate. 

After  the  date  of  his  will  the  testator  purchased  other  freehold  property  in 
Scotland^  which  passed  by  intestacy  to  his  heir : — 

Edd,  that  the  heir  was  not  bound  to  elect,  but  had  the  same  right  to  that 
property  which  he  would  have  had  if  there  had  been  no  will. 

The  before-mentioned  trust  disposition  and  settlement  provided  a  fund  for 
the  maintenance,  education,  and  advancement  of  the  settlor's  children ;  and 
his  will  gave  power  to  the  trustees  to  make  advances  to  the  children  during 
minority  for  maintenance  and  education  :-— 

Eddf  that  the  provisions  in  the  will  were  to  be  considered  as  additional  to^ 
and  not  snbetitutional  for,  the  provisions  for  the  like  purpose  in  the  settle- 
ment. 

On  the  26th  of  Febrnary,  1859,  Wdlicaod  MaaweU,  and  Mizabelh 
his  wife,  executed  at  Liverpool,  in  the  Scotch  form,  a  trofit  dis- 
position and  settlement  of  his  Olenlee  estate  in  Scotland,  by  which, 
with  the  [Tiew  of  settling'  his  heritable  property  in  Scotland  in 
theeyent  of  his  death,  W.  MaosweU  conveyed  to  trustees  all  his 
lands  and  barony  of  GlerUee  to  be  holden  upon  the  trusts  therein 
laeniionedy  and  he  assigned  the  rents  of  the  said  estate,  first, 
in  the  event  of  his  pre-deceasing  his  wife,  upon  trust,  so  long 
^  she  remained  unmarried  a  second  time,  or  until  his  child  or 
children   entitled  to  the  fee  of  the  estate,  as  thereinafter  pro- 
Tided,  shonld  attain  the  age  of  twenty-one  years,  or  marry,  to  give 
her  possesBion,  for  her  own  use  and  enjoyment^  of  the  mansion- 
house  at  OlefUee  Park,  with  the  land  lying  round  and  adjacent 
thereto,  and  extending  to  eighty  acres,  rent  free,  and  to  pay  over 
to  her  the  rents,  profits,  and  duties  of  his  said  estate  for  the  purpose 
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y.-O.  m;     of  keepingup  the  same,  and  for  the  mamtenanoey  education,  and 

1867        adyanoement  of  his  child  or  children ;  secondly,  if  he  should  have 

Maxwiui    o^y  0^^  child  who  should  survive  him  and  attain  twenty-one,  he 

Htmx>p      directed  his  trustees  to   convey  to  him  his  lands  at  Gfcnfee, 

subject  to  the  bequest  in  favour  of  his  wife,  and  if  he  should 

have  two  sons,  then  he  directed  his  trustees  to  convey  the  greater 
portion  of  such  estate  to  his  eldest  son,  and  the  remainder  to  his 
second  son,  upon  their  attaining  twenty-one. 

On  the  26th  of  May,  1862,  Wdlwood  Miwwea  made  his  will  in 
the  English  form,  and  after  reciting  that  he  had  executed  a  trnst 
disposition  and  settlement  of  his  Olenlee  estate,  he  declared  that 
the  devises,  bequests,  and  provisions  of  his  will  should  be  con- 
strued and  take  effect  so  as  not  in  any  manner  to  affect  his  Glenlee 
estate  or  the  trust  disposition  and  settlement  thereof,  or  to  pat  to 
his^  her,  or  their  election  any  person  or  persons  who  might  claim 
both  under  such  trust  disposition  and  settlement^  and  under  his 
wilL    The  testator  then  made  certain  specific  devises  and  bequests, 
and  he  gave  the  residue  of  his  real  and  personal  estate  to  his 
trustees  to  sell  and  convert  the  same  into  money,  and  to  pay  and 
discharge  thereout  all  his  just  debts,  funeral  and  testamentaiy 
expenses,  and  the  legacies  bequeathed  by  his  will,  and  to  inTest 
the  residue,  and  stand  possessed  of  the  same   upon  trust  for 
the  benefit  of  his  widow  and  children  in  manner  therein  men- 
tioned, and  the  will  contained  a  power  to  the  trustees  to  make 
advances  to  the  children  during  their  minority,  for  their  mainte- 
nance and  education,  out  of  the  shares  to  which  they  would  be 
entitled. 

On  the  2nd  of  October,  1862,  WeBwood  Maawdl  executed  at  Glen- 
lee  a  heritable  bond  and  disposition  in  the  Scotch  form,  whereby 
he  charged  his  estate  at  Olenlee  with  the  sum  of  £14,143  Os.  &!• 
In  the  year  1864,  WeHwood  MaaweU  purchased  a  piece  of  land, 
with  two  messuages  thereon,  in  New  ChUowatf,  in  Sooiland,  of 
the  value  of  about  £1000,  but  having  made  no  dispoation  as  to 
that  estate,  it  passed  to  the  Plaintiff,  his  eldest  son,  by  intestacy. 

WeUwood  MaasweU  died  on  the  12th  of  July,  1866,  a  domiciled 
Englishman,  and  his  will  was  proved  on  the  6th  of  November, 
1866.  Besides  the  property  already  mentioned,  he  was  entitled 
to  an  estate  in  Canada,  and  also  to  personal  estate  hxEngbaid  and 
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elsewhere,  of  the  aggregate  value  of  £100,000,  or  thereabouts.      V.-aiiL 
He  left  six  children,  three  sons  and  three  daughters,  all  infants,        1807 
and  the  Plaintiff,  George  Maoctvett,  was  the  eldest  son.  Mj^wmUs 

The  bill  prayed  that  it  might  be  declared  that  the  debt  of  „  ^' 
£14,143  0&  8d.,  and  interest,  was  payable  out  of  the  residuary  real  — — - 
and  personal  estate  of  W.  MamoeU  in  exoneration  of  the  estate  at 
Glenke,  on  which  it  was  charged  by  the  bond  and  disposition  in  se- 
curity; that  the  Plainti£f,  as  heir  of  W.  Maxtodl,  was  entitled  to  the 
piece  of  land  and  messuages  at  New  Galloway ^  and  that  he  was  not 
bound  to  collate  his  estate  and  interest  in  those  premises ;  and  that 
the  provisions  in  the  will  of  W.  MaooweU  for  maintenance  and 
education  of  his  children  were  to  be  considered  as  in  addition  to, 
and  not  in  substitution  for,  the  provisions  for  the  like  purpose 
contained  in  the  last  disposition  of  the  26th  of  February,  1859. 

Mr.  Anderson,  Q.G.,  and  Mr.  Appaeh,  for  the  Plaintiff: — 

The  main  point  is,  whether  an  intention  is  disclosed  in  the  will, 
that  the  charge  on  the  estate  at  OUrUee  should  be  paid  out  of  the 
residuary  real  and  personal  estate. 

The  domicil  being  English,  the  law  of  England  must  govern 
&e  construction  of  the  will  as  to  whether  it  discloses  an  in- 
tention to  pay  the  heritable  debt  out  of  any  other  than  the 
heritable  estate  upon  which  it  was  charged.  It  is  laid  down  in 
the  caae  of  Trotter  v.  Trotter  (1),  that  if  the  domicil  is  in  one 
country  and  the  real  estate  in  another,  the  question  of  intention 
as  to  the  meaning  of  a  will  must  be  determined  by  the  law  of  the 
country  of  domicil.  The  heritable  bond,  like  all  other  bonds  of 
a  like  nature,  contains  a  personal  obligation  for  payment  of  the 
luoney,  and  then  the  lands  are  charged  in  security  of  the  personal 
obligation.  The  heritable  bond  gives  a  right  of  personal  action 
against  the  debtor  or  grantor  of  the  bond,  and  his  executors  and 
representatives,  for  payment  of  the  sum  for  which  the  heritable 
security  is  granted ;  and  the  real  or  heritable  security  is  added  for 
the  safety  of  the  creditor,  to  the  personal  obligation  of  the  debtor. 
This  was  settled  in  Jemingliam  v.  Herbert  (2),  and  the  fact  that  the 
creditor  has  obtained  real  security  for  the  payment  of  his  debt, 

(1)  3  WiL  &  Sh.  407 ;  4  Bligh  (N.S.)  602.  (2)  4  Ross.  388. 
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y.-:0.  M.     does  not  alter  the  right  to  demand  payment  in  a  personal  action 

1867        against  the  debtor  or  his  representatives. 
M^^^T.        '^^  ^^^^  y^^»  therefore,  a  personal  debt  owing  by  the  testator, 
V.         and  he  has  directed  his  debts  to  be  paid  ont  of  his  residoary  per- 

sonal  estate.    There  has  been  a  great  contradiction  among  the 

authorities  since  Locke  King's  Act  (17  &  18  Vict  c,  113),  but  the 
final  conclusion  is  in  the  FlaintifiTs  favour — that  is,  in  the  case  of 
Eno  V.  Taiham  (1). 

[The  Vice-Chancellob  : — I  always  thought  the  case  of  Woolsterh 
croft  V.  WodUtencroft  (2)  was  a  remarkably  sound  decision,  until 
I  was  bound,  by  subsequent  cases,  to  think  otherwise.] 

This  present  case  is  distinguishable  from  Woolstencrqft  v.  WodUetir 
croft,  for  there  the  estate  charged  was  part  of  the  residuary  heri- 
table real  and  personal  estate,  out  of  which  the  debts  were  to  be 
paid ;  whereas  here,  the  testator  has  made  his  will  in  a  form  which 
does  not  touch  the  OlerJee  estate  at  all,  or  any  Scotch  heritable 
property.  In  WocMencroft  v.  WodUtencroft,  the  payment  was  to 
be  out  of  the  testator's  estate  generally,  and  the  real  estate  being 
charged  with  all  his  debts,  the  executora  would  have  the  means  of 
effecting  a  sale  of  part  of  the  real  estate,  if  necessary,  for  payment 
of  the  debts.  That  case  is  not,  therefore,  an  authority  against  oar 
argument,  but  is  on  a  different  species  of  gift  altogether.  It 
merely  settles  this,  that  where  a  mortgaged  estate  and  personal 
estate  are  conveyed  to  the  same  trustees,  then  the  direction  for 
payment  of  debts  does  not  indicate  a  contrary  intention,  because 
the  testator  may  have  intended  that  the  mortgaged  estate  should 
bear  its  own  burthen. 

In  Eno  V.  Tatham  there  was  a  bequest  of  personality  to  the 
executrix  subject  to  the  payment  of  debts,  followed  by  a  devise 
of  real  estate,  part  of  which  was  subject  to  a  mortgage,  and  this 
was  held  to  be  a  sufficient  indication  of  an  intention,  under  Locke 
King's  Act,  that  the  real  estate  should  not  be  primarily  liable  to 
the  payment  of  the  mortgage  debt.  There  was  a  decision  in  con- 
formity with  Eno  v.  Taiham  in  the  case  of  Moore  v.  Moore  (3). 
It  is  clear,  therefore,  that  the  residuary  estate  in  the  hands  of 

(1)  4  Giff.  181.  (2)  2  D.  F.  a?  J.  347. 

(3)  1  D.  J.  &  S.  602. 
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the  DefendantSy  the  trosteeSy  is  liable  to  exonerate  the  Qlenlee     v.-o.  M. 
estate  from  this  charge  of  £14,143.  1867 

,  The  next  point  is  that  of  collation.  Maxwhi. 

.  The  property  in  New  Galloway  was  purchased  in  1864,  which         •• 

was  two  years  after  the  date  of  this  will,  but  the  will  did  not  affect        

that  estate,  as  it  has  no  dispositive  words  to  pass  an  estate  in 
ScoHand;  neither  is  the  will  attested  according  to  the  Scotch  law. 
And  there  is  nothing  to  be  collected  from  the  will  which  can  put 
the  heir  to  his  election,  or  compel  him  to  collate  the  heritable 
property  in  ScoGand,  or  bring  it  into  hotchpot.  For  that  purpose 
Maxwell  y.  MaanoeU  (1)  is  a  conclusive  authority. 

The  remaining  point  is,  whether  the  provisions  made  for  main- 
tenance and  education  of  the  children  by  the  will,  are  in  substitu- 
tion of,  or  in  addition  to,  the  other  provisions  made  by  the  settle- 
ment out  of  the  Qlenlee  estate.     By  the  trust  disposition  and 
settlement^  the  rents  of  a  portion  of  the  estate  at  Olenlee  are 
directed  to  be  paid  to  the  widow  for  the  purpose  of  keeping  up 
the  mansion-house,  and  for  the   maintenance,  education,  and 
advancement  of  the  children.    Then,  by  the  will,  the  testator 
divides  the  estate  into  certain  proportions  among  his  children,  but 
declares  that  their  rights  are  not  to  vest  till  twenty-one,  and  there 
is  a  proviso  that  during  the  minority  of  any  one  or  more  of  the 
persons  entitled,  by  virtue  of  the  will,  either  absolutely  or  in 
expectancy,  to  any  part  of  the  residuary  trust  property,  the 
tmsteea  shall  receive  the  annual  produce  of  such  property,  and 
shall  apply  the  same,  or  a  component  part  thereof,  for  their  main* 
tenance  and  education.    We  contend  that  the  clause  in  the  will 
is  not  substitutional  for  the  provision  out  of  the  Olenlee  estate  for 
maintenance  and  education,  but  is  additional,  and  the  children 
take  cumulatively  so  &r  as  the  Olenlee  rents  are  not  sufiScient  for 
the  purpose  of  maintaining,  educating,  and  advancing  the  five 
younger  children  left  by  the  testator.    It  comes  under  the  ordinary 
rule  of  law  of  maintenance  given  out  of  two  different  sums  for 
different  purposes. 

Mr.  Osborne^  Q.C.y  and  Mr.  SiaUard,  for  the  trustees  of  the  will, 
took  no  part  in  the  discussion. 

(1)  2  D.  M.  &  G.  705. 
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y.-C.  H.        Mr.  Baily,  Q.C.,  and  Mr.  Wiekens^  for  the  widow  of  the  testator, 
1867        supported  the  view  taken  by  the  Plaintiff: — 

Maxwzui        From  the  terms  of  the  bond,  it  is  a  personal  liability  as  well  as 

Htblop.     a  secnrity  upon  real  estate.    The  testator  has  created  a  particular 

"~"        fond,  and  declared  the  trusts  of  it  to  be  for  the  payment  of  his 

debts.     That  trust  cannot  be  performed  unless  all  the  debts  are 

paid  out  of  it. 

Mr.  Haddan,  for  the  Defendant  WeHiJOOod  MaosweB,  the  second 
son  of  the  testator,. supported  the  Plaintiff's  argument,  and  cited 
Enohin  v.  Wylie  (I),  as  to  the  administration  of  the  personal  estate 
belonging  to  the  Court  of  the  country  where  the  deceased  was 
domiciled ;  and  Drummond  y.  Drummand  (2)>  to  shew  that  the  vili 
and  English  law  had  excluded  the  Scotch  law;  and  TTtZsonT. 
DtMsany  (S),  where  it  was  held  that  the  priorities  of  creditors 
were  to  be  regulated  by  the  domicil  of  the  testator;  and  Oud^* 
Qcring  (4). 

Mr.  Karddke,  Q.C.,  and  Mr.  Neish,  for  the  younger  children:— 

Our  contention  is,  that  the  Scotch  estate  must  bear  its  own 
burthen,  and  the  debt  created  by  the  heritable  bond  is  not  to  be 
paid  out  of  the  residuary  estate  under  the  wilL  The  incumbrance 
created  by  a  heritable  bond  on  a  Scotch  real  estate  is  altogether  a 
different  incumbrance  in  its  nature  from  a  mortgage  created  by  an 
English  document  upon  an  English  estate.  If  the  domicil  of 
this  gentleman  had  been  Scotch,  and  he  had  died  Intestate,  haTiog 
mortgaged  his  estate  by  a  heritable  bond,  the  land  would,  under 
the  law  of  Scotland,  have  been  the  primary  fund  for  payment  of  the 
charge.  By  the  law  of  Scotland  it  would  require  a  much  stronger 
expression  of  intention  to  exonerate  an  estate  from  a  Scotch  heritable 
bond  than  would  be  necessary  according  to  the  English  rule ;  the 
Scotch  law  would  require  an  express  declaration  by  a  testator  that 
property  capable  of  being  di^Kwed  of  by  him  for  the  purpose  of 
paying  his  debts,  should  exonerate  that  particular  estate  from  the 
particular  debt.  It  would,  consequently,  require  a  different  form 
of  words— much  more  forcible — to  exonerate  the  Scotch  estate,  to 

(1)  10  H.  L.  C.  L  (3)  18  Beav.  293. 

(2)  6  Bro.  P.  C.  601.  (4)  Ibid.  383. 
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bring  the  case  within  Locke  King^s  Act,  than  if  it  were  an  English     Y..0.  M. 
estate.    The  testator,  in  his  will,  refers  to  the  trust  disposition  and       ise? 
settlement,  and  declares  that  the  provisions  of  his  will  shall  not  in    ma^^t. 
any  manner  affect  the  GletUee  estate.    Then  he  gives  all  the  resi-         ^' 

due  of  his  estate,  which  ezclndes  the  OlerUee  estate,  to  trustees,        

and  charges  it  with  his  debts ;  by  which  he  must  have  meant  only 
his  testamentary  debts  and  legacies.  Under  these  circumstances, 
it  is  evident  he  intended  to  leave  the  Scotch  estate  subject  to  any 
charges  that  might  be  effected  upon  it  before  his  death. 

The  authorities  cited  afford  very  little  assistance,  as  they  are 
all  more  or  less  dehors  the  will  in  this  case.  The  best  treatise  on 
the  subject  is  the  judgment  of  Yice-Chancellor  Wood,  in  the  case 
of  MeUuih  V.  VdUina  (1),  where  he  held  there  was  a  sufficient  indi- 
cation on  the  part  of  the  testator  that  the  land  shguld  not,  under 
Locke  Eing^B  Act,  be  primarily  liable.  But  that  was  a  case  of  an 
English  will  and  English  property.  There  His  Honour  had  the 
opportunity  of  considering  all  the  previous  cases.  The  case  of 
Botoson  V.  Harrison  (2)  is  also  a  valuable  one,  in  which  all  the 
other  cases  were  cited,  as  well  as  Pembrooke  v.  Friend  (3),  and 
AUen  V.  AHen  (4),  and  there  the  Master  of  the  Bolls  came  to  the 
conclusion  that  a  direction  to  pay  all  debts  out  of  the  testator's 
personal  estate  was  not  a  sufficient  expression  of  a  contrary  or 
other  intention  so  as  to  prevent  a  devisee  of  a  mortgaged  estate 
taking  ctMn  onere  under  Locke  King's  Act. 

■ 

Sm  B.  Malins,  Y.O.  : — 
First,  it  is  agreed  on  all  hands  that  the  testator  s  domicil  was 

"RTlgllflll, 

That  being  so,  I  have  a  will  before  me  of  a  domiciled  native 
Englishman,  and  the  will  therefore  must,  not  only  on  principle, 
bat  on  all  the  authorities,  be  construed  by  the  English  law.  With 
i^^aid  »to  the  point  on  Mr.  Locke  King^s  Act,  the  authorities  have 
now  settled  that  whenever  a  testator  has  mortgaged  his  estates, 
and  by  his  wiU  provides  a  fund,  either  his  residuary  personal 
estate,  or  an  estate  devised  for  the  purpose,  or  the  general  personal 
estate  and  other  property  mixed  up  with  it,  or,  in  other  words, 

(1)  2  J.  &  H.  194.  (3)  IJ.  &  H.  132. 

(2)  Sl.Beav.  207.  (4)  80  Beav.  396. 
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V.-O.  M.     when  he  provides  a  fund  of  any  description  whatever  for  the  pay- 

1867        ment  of  his  debts :  that  is  an  indication  of  an  intention  that  the 

^s^^jj^    land  is  not  to  be  the  primary  fund  within  Mr.  Locke  King's  Ad ; 

V-  but  that  the  personal  estate,  or  the  particular  fond  provided,  is  to 

*     exonerate  it  from  the  mortgage  debt    Now,  in  the  present  case  it 

is  not  attempted  to  be  denied,  indeed  I  may  take  it  as  admitted  on 
all  hands,  that  the  Scotch  heritable  bond  executed  by  the  testator 
constituted,  in  the  strongest  sense  of  the  word,  a  debt  for  which  he 
might  have  been  sued  in  the  tribunals  of  this  country. 

The  simple  question,  therefore,  to  be  asked,  is,  whether  this  is  a 
debt  which  the  testator  owes,  because  if  it  is  a  debt,  and  one  for 
which  he  may  be  sued,  he  has  said  in  the  most  positive  terms  that 
out  of  a  particular  fund,  namely,  the  residuary  real  and  persosal 
estate,  it  is  to  \^  paid.  The  trust  is  thus : — "  Upon  trust  with  and 
out  of  the  moneys  which  shall  come  to  their  or  his  hands  by  virtne 
of  the  aforesaid  residuary  devise  and  bequest,  and  of  the  trusts 
relative  thereto,  jtft  p^y  ^^i  discharge  all  my  ]"«^  ^jlf^hta.  funeral 
and  testamentary  expenses." 

The  question  I  have  to  decide  is,  whether  this  Scotch  bond,  im- 
posed on  a  Scotch  estate,  making  a  charge  on  a  Scotch  estate,  is  to 
be  paid  out  of  the  fund  provided  by  the  testator  ?  How  is  that  to 
be  answered  ?  It  is  not  only  a  debt,  but  a  just  debt  for  money  he 
had  received  ;  and  he  has  expressly  said,  out  of  this  fund  all  his 
just  debts  are  to  be  paid. 

The  argument  against  this  has  mainly  turned  on  the  danse  in 
the  will  declaring  that  it  shall  take  effect  so  as  not  to  affect  his 
Olerdee  estate.  Now,  the  circumstances  under  which  this  clause 
was  inserted  must  be  looked  at  The  testator  had  made  a  settle- 
ment of  this  Glenlee  estate  in  1859.  His  will  was  made  in  1862. 
The  settlement  of  his  Scotch  estate  was  for  the  benefit  of  his  \ni^ 
his  eldest  son,  and,  in  a  contingent  event,  his  second  son.  The  will 
provides  for  all  his  children,  and,  having  made  the  Scotch  disposi- 
tion of  the  estate,  he  recites  that  iauct,  and  then,  as  I  apprehend, 
merely  for  the  purpose  of  shewing  that  by  his  will  he  does  not 
intend  to  undo  or  to  affect  anything  that  he  had  done  by  the 
Scotch  settlement,  he  says, ''  I  hereby  expressly  declare  that  the 
devises,  bequests,  and  provisions  of  this  my  will  shall  be  construed 
and  take  effect  so  as  not  in  any  manner  to  affect  my  Okid^ 


V. 

Htblof. 
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estate,  or  the  trust  disposition  and  settlement  thereof,  or  to  put  to     V.-C.  M. 
his,  her,  or  their  election,  any  person  or  persons  who  may  claim        1867 
both  nnder  such  trust  disposition  and  settlement,  and  this  my    Maxwell 
will."    In  other  words,  he  says :  "  What  I  have  done  with  regard 
to  the  Scotch  estate  is  to  remain  precisely  as  if  I  had  made  no 
wilL    It  is  not  to  be  in  any  way  affected." 

What  does  he  do  subsequently  ? '  H©  borrows  a  sum  of  £14,000, 
and  charges  it  by  heritable  bond  on  the  Scotch  estate.  What  does 
the  will  say  ?  Inasmuch  as  .he  has  now  created  a  debt,  the  will 
provides  a  fond  out  of  which  the  debt  is  to  be  paid,  and  having 
put  a  debt  on  the  estate,  his  will  takes  the  debt  off  again. 

Therefore  the  result  will  be  (and  it  is  what  I  am  satisfied  the 
testator  intended),  that  the  OlenUe  estate  will  be  put  into  precisely 
the  same  situation  as  if  he  had  never  created  that  debt  That  is 
the  law  as  settled  by  Moore  v.  Moore  (1). 

If  I  might  have  indulged  in  my  own  opinion  on  Locke  King^s 
Ad,  I  should  have  been  inclined  to  follow  Woolstenerqft  v.  Wodsien- 
croft  (2),  which  I  thought  was  good  law,  and  if  the  Appeal  Court 
had  not  decided  the  other  way  I  should  have  gladly  followed  it ; 
bat  the  authorities  have  completely  overruled  that  decision  of 
WooUenerqfi  v.  Woolstenerofi,  particularly  Moore  v.  Moore  and  the 
other  cases  cited,  and  it  is  settled  that  Locke  King's  Act  is  entirely 
excluded  from  the  case  by  the  contrary  intention  shewn  by  the 
testator.  • 

I  must  make  a  declaration  that  the  fund  provided  by  the  clause 
in  the  will,  that  is,  the  residuary  real  and  personal  estate,  is  the 
primary  fiind  for  the  payment  of  that  Scotch  heritable  bond. 

The  next  point  is,*  whether  the  will  puts  the  heir-at-law  to  his 
election  with  regard  to  the  Galloway  estate.  I  am  clearly  of 
opinion,  upon  the  authority  of  the  case  of  Maxwell  v.  MawweU  (3), 
that  the  will  does  not  put  the  heir-at-law  to  his  election,  and, 
therefore,  that  he  has  the  same  right  to  that  Scotch  estate  as  if 
there  had  been  no  will  at  all. 

The  only  other  point  is,  whether  the  children  are  entitled  to  the 
provision  made  for  maintenance  by  the  Scotch  deed,  and  to  the 
provision  made  by  the  will. 

(1)  1  D.  J.  &  S.  602.  (2)  2D.Y.&  J.  347. 

(3)  2  D.  M.  &  G.  706. 
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y.-O.  M.  I  am  of  opimon  that  the  provision  made  by  the  will  is  an  addi- 

1867  tional  provision,  and  that  whatever  they  take  under  the  will  they 

^i[^^^^  take  in  addition  to  the  settlement. 

V-  There  must,  consequently,  be  a  declaration  to  that  effect 

—  The  costs  of  all  parties  will  come  out  of  the  estate. 

;    Solicitors  for  all  parties:  Messrs.  Dunean  it  llwrton. 


MayZ. 


v.-c.  M.  In  re  BENHAM'S  TRUST. 

1867 

Fraumption  cf  Dtath — Expiraiion  qf  Beven  Tean, 

Where  a  man  has  not  been  heard  of  for  seven  years,  there  can  he  no  pre- 
samption  of  his  death  until  the  ezpration  of  that  period ;  those  who  allege 
the  death  within  that  period  are  hound  to  prove  the  fact  Gonseqnently, 
where  a  legacy  was  left  to  a  man  who  was  last  heard  of  in  1854,  by  a  teatator 
who  died  in  1860,  the  l^acy  was  held  not  to  have  lapsed,  bat  to  he  pay- 
able to  his  personal  representatives. 

WiLLUM  BENHAM,  by  his  will,  dated  the  17th  of  December, 
1855,  gave  the  residue  of  his  real  and  personal  estate  to  tmstees 
upon  tmst^  after  payment  of  his  debts  and  legacies,  to  sell  and 
divide  the  proceeds  into  two  parts ;  and  as  to  one  moiety  thereof 
npon  trust  to  divide  and  transfer  the  trust  moneys  and  secniities 
constituting  such  moiety  between  and  amongst  the  six  nephews 
and  nieces  of  his  late  wife,  to  be  equally  divided  between  them  as 
tenants  in  common,  for  his  and  her  own  use  and  benefit  reepectivelj; 
and  the  testator  declared  that^  if  either  of  the  persons  thereinbefore 
named  to  whom  any  legacy  or  share  of  property  was  given  by  his 
will  should  die  in  his  lifetime,  or  before  the  same.respectivelj 
should  become  payable,  leaving  a  child  or  children  him  or  her 
surviving,  the  legacy  or  share  of  each  such  parent  should  go  and 
belong  to  his  or  her  child  or  children,  and  be  paid  and  disposed  of 
as  his  trustees  should  think  most  advantageous  for  the  person  or 
persons  entitled  thereto. 

The  testator  died  on  the  27th  of  August,  1860,  and  his  will  was 
proved  on  the  8th  of  September,  I860. 

Thomaa  Davies,  a  nephew  of  the  testator's  wife,  and  one  of  the 
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persons  named  in  his  will  as  equally  entitled  to  share  in  the  afore-     y..c.  h. 
said  moiety  of  the  residoary  estate,  married  Charlotte  Shinner,       iger 
and  many  years  ago  went  to  reside  in  Ameriea.  ^^ 

The  said  ThomM  Dcmes  was  in  the  habit  of  leaving  his  wife,  Benham's 

Tbust 

and  absenting  himself  from  her  for  periods  of  some  dnratioiu  * 

In  the  year  1854,  he  was  residing  with  his  wife  at  At(lAoro\  in 
Ehode  Idand,  and  daring  that  year  he  left  AtiM)oro\  and  went 
with  his  wife  to  reside  at  LanewSle,  about  eight  or  nine  miles  &om 
MiUoro\  and  in  the  summer  of  the  year  1854  he  left  his  wife, 
and  no  tidings  or  communications  had  been  received  of  or  from 
him  since  the  year  1854,  notwithstanding  frequent  inquiries  made 
oonoeming  him  by  Charlotte  DameSj  his  wife. 

After  the  death  of  the  testator,  William  Benham,  the  trustees 
Idealized  the  property  left  by  him,  and  a  sixth  part  of  the  moiety  of 
the* residue,  being  the  share  payable  to  !thomcL8  Davies^  if  living, 
was  invested  in  the  sum  of  £909  Is.  lid.  consols,  and  was  trans- 
ferred into  the  name  of  the  Acoountant-General,  to  the  credit  of 
an  account  entitled  ''In  the  Matter  of  the  Trusts  of  the  Will  of 
William  Benham,"*  and  the  dividends  which  had  since  accrued  had 
heen  paid  to  the  same  account. 

The  Petitioner,  Benjamin  Davies,  the  brother  of  ThomM  Davies, 
sabndtted  that^  under  the  circumstances  aforesaid,  the  said  Thomas 
Davies  must  be  presumed  to  have  survived  the  testator,  and  to  have 
died  in  the  year  1862,  or  1861  at  the  earliest,  intestate,  leaving  his 
widow,  Charlotte  Davies,  and  the  Petitioner,  his  sole  next  of  kin. 

Charlctte  Daviee  died  intestate,  on  the  20th  of  September,  1866, 
at  TawtueTcet,  in  America,  and  Thomae  Davtee  never  had  any  child. 
Letters  of  administration  of  the  personal  estate  and  effects  of 
Thomas  Davies  were  granted  to  the  Petitioner. 

The  Petition  prayed  that  the  amount  so  paid  in  by  the  trustees, 
in  respect  of  the  share  to  which  Thomcu  Davies  was  entitled  under 
the  will,  might  be  transferred  to  the  Petitioner,  after  deducting 
the  costs  incurred  in  the  matter, 

Ur.  Boasburffhf  Q.C.,  and  Mr.  Oraham  Hastings,  in  support  of 
the  Petition  :— 

It  was  decided  in  Lanibe  v.  Orton  (1)  that  where  a  person  has 

(1)  29 1*.  J.  (Ch.)  286. 


418  EQUITY  GASES.  [LP. 

v.-o.  M.     not  been  heard  of  for  seven  years,  there  is  no  presumption  of  law 

1867        that  he  died  at  any  particular  period  during  that  time,  and  in 

^^g       Dunn  V.  Snaipden  (1),  where  a  legatee  had  not  been  heard  of 

^m^^,^'®    since  the  year  1848,  and  there  being  no  evidence  to  fix  the  death 

at  any  particular  period,  it  was  held  that  he  had  died  subsequently 

to  the  testator,  who  died  in  1851.  If  you  cannot  presume  any 
particular  period  of  death  during  the  seven  years,  it  must  be 
assumed  that  he  was  living  during  the  whole  of  the  seven  years. 
In  this  case  it  follows  that  the  legatee,  Thonuis  Davies,  cannot  be 
presumed  to  have  died  before  the  year  1862,  or,  at  the  earliest 
1861,  since  he  was  last  heard  of  in  1854,  and  was.  therefore  alive 
at  the  death  of  the  testator  in  1860.  The  same  principle  was 
adopted  in  Thomas  v.  HThomas  (2),  and  in  Be  Smith  (3). 

Mr.  Taylor f  eonira : — 

It  is  for  the  Petitioner  to  prove  that  Thomas  Davies  was  alive 
in  the  year  1860.  He  was  not  heard  of  after  1854,  and,  in  all 
probability,  he  died  immediately  afterwards,  or  he  would  have 
communicated  with  his  wife.  Ko  time  can  be  fixed  upon  during 
the  first  six  years  at  which  he  can  be  said  to  have  been  alive,  he 
must,  therefore,  have  been  dead  at  the  death  of  the  testator  in 
1860. 

In  Dovoley  v.  Wvnfield  (4),  the  legatee  went  abroad  in  1830, 
on  board  a  ship,  and  the  testator  under  whose  will  he  claimed  died 
in  1833,  the  legatee  had  been  last  heard  of  twenty  months  before 
the  death  of  the  testator,  and  the  Court  there  ordered  the  share 
to  which  the  legatee  would  have  been  entitled  to  be  transferred  to 
the  testator's  next  qf  kin ;  and  in  Nepean  v.  Knight  (5),  Lord  Denman 
said,  the  presumption  of  the  fact  of  death  seemed  to  lead  to  the 
conclusion  that  the  death  took  place  some  considerable  time  be- 
fore the  expiration  of  the  seven  years;  and  he  also  observed  that 
of  all  the  points  of  time  within  the  seven  years,  the  last  day  was 
the  most  improbable,  and  most  inconsistent  with  the  ground,  of 
presuming  the  fact  of  deatL  The  presumption  of  law  related  only 
to  the  fact  of  death,  and  the  time  of  death  must  be  the  subject  of 

(1)  32  L.  J.  (Ch.)  104.  (3)  31  L.  J.  (P.  &  M.)  182. 

(2)  2  Dr.  &  Sm.  298.  (4)  14  Sim.  277. 

(5)  2M.&W.894. 
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distinct  proofl    It  was  therefore  held  that  there  could  be  no  legal  V.-0.  M. 
presomption  as  to  the  exact  period  of  death.    So,  in  In  re  OreecCs       iser 
Trust  (1),  it  was  held  that  there  was  no  presumption  of  death  at       ji^Te 

any  partLcnlar  period.  Bewham'b 

Mr.  Eddis,  for  parties  interested  under  the  wilL 

Sm  B.  Malins,  V.C.  : — 

The  case  of  Datdey  y.  Winfidd  (2)  is  rather  in  favour  of  Mr. 
Tayhr*$  aifpunent,  but  it  appears  to  me  that  that  case  turned 
upon  its  own  particular  circumstances,  and  the  Yice-Chancellor 
authorized  the  amount  of  the  legacy  to  be  given  up  to  the 
nert  of  kin  only  upon  his  giving  security  to  refund  it  in  case 
the  missing  legatee  should  be  living,  or  should  have  died  after 
the  testator. 

The  general  rule,  which  is  well  established,  is,  that  a  person  not 
being  heard  of  is  considered  to  be  dead  at  the  end  of  seven  years. 
But  it  is  laid  down  in  Nepean  v.  Knight  (3),  that  there  can  be  no 
presumption  of  death  at  any  particular  period  within  that  time. 
The  law  only  presumes  the  fact  of  the  death,  but  not  that  it  took 
place  at  the  beginning  or  the  end  of  the  particular  period  of 
seven  years. 

All  that  is  presumed  is,  that  he  is  dead  when  the  seven  years 
have  expired.    But  if  you  cannot  presume  death  at  any  particular 
period  during  the  seven  years,  then,  at  the  end  or  expiration  of 
the  seven  years,  you  must  presume  for  the  first  time  that  he  is 
dead,  and  you  must  also  presume  that  within  that  time  he  is  alive. 
I  agree  ihat»  on  the  probabilities  of  the  case,  he  may  be  supposed 
to  have  died  before  the  end  of  the  seven  years,  as  that  would,  in 
fact^  account  for  his  silence.    But  the  rule  which  I  have  referred 
to  was  established  for  general  convenience,  the  true  principle 
being  that  those  who  argue  for  the  death  at  or  within  any  par- 
ticular period  are  bound  to  prove  the  fact.    In  this  case  Thomoa 
Dams  was  the  residuary  legatee  under  the  will  of  a  testator  who 
died  in  .1860,  and  if  TImMU  Davis  was  alive  in  1860,  when  the 
testator  died,  he  took  what  was  bequeathed  to  him ;  if  he  died 

(1)  1  Drew.  235.  (2)  U  Sim.  277. 

(3)  2  M.  &  W.  894. 
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y.-€.  M.     before  that  time,  the  legacy  lapsed,  and  went  to  the  next  of  kk 

1867        Now>  the  next  of  kin  must  prove,  as  a  presumption  of  law,  that  he 

j^0       actually  died  in  the  lifetime  of  the  testator ;  and  here  there  is  no 

Bbiham's    gy^]^  proo£     It  is  clear  that  he  was  heard  of  in  1854,  and,  there- 

fore,  there  is  no  presumption  of  law  that  he  was  dead  in  1860 

when  the  testator  died. 

This  principle  has  received  statutory  authority,  for  where  a 
lessee  is  not  heard  of  for  seven  years,  the  landlord  may  re-enter; 
and  so  it  is  ieilso  clearly  settled  that  where  a  woman's  husband  is 
not  heard  of  for  seven  years,  she  may  marry  again,  and,  if  she 
does  so  after  the  expiration  of  the  seven  years,  she  does  not  com- 
mit the  crime  of  bigamy ;  and  if  her  first  husband  comes  back, 
although  she  is  the  wife  of  the  first  husband,  by  marrying  anotlier 
man  in  the  meantime,  she  has  not  been  guilty  of  any  crime.  My 
predecessor.  Sir  B.  Kindersletf,  in  fact  decided  this  very  point, 
because  he  decided  that  where  a  legatee  had  not  been  heard  of  for 
three  years  before  the  death  of  a  testator,  he  must  be  presumed  to 
have  survived  him,  and,  acting  on  that  presumption,  he,  in  effect, 
decided  that  he  must  be  taken  not  to  have  died  either  at  the  ^d 
or  the  beginning  of  the  seven  years. 

So,  also,  he  decided  in  Lanibe  v.  Orion  (1)  and  in  Thomas  ^. 
Thomas  (2) ;  and  in  Be  Smith  (3)  the  Court  of  Probate  acted  on 
the  same  principle. 

It  is  clear  that  Sir  JZ.  Eindersleff  entirely  adhered  to  that  view 
in  Dunn  v.  Snowden  (4).  I  think,  therefore,  that  the  general  mle, 
adopted  for  convenience,  is  a  very  pr(^)er  rule,  and  that  those  wbo 
assert  that  a  person  died  at  any  particular  period  must  prove  that 
he  did  so  die.  Here  there  is  no  proof  of  the  legatee  having  died 
before  the  testator,  and,  therefore^  he  must  be  taken  to  have  been 
living  at  the  time  of  the  testator's  death.  His  legal  personal 
representative  is  therefore  entitled. 

Solicitors  for  the  Plaintiff :  Messrs.  Beane  dt  Chfibb. 
Solicitors  for  the  Defendants :  Messrs.  Johnson  dt  Master. 

(1)  29  L.  J.  (Ch.)  286.  (3)  31  L.  J.  (P.  &  M.)  182. 

.  (2)  2  Dr.  &  Sm.  29a  (4)  32  U  J.  (CSb.)  104. 
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LANFBANOm  v.  MACKENZIE.  V.^.  M. 

^  1867 

Freseriptum-'AncierU  Light — Light  necessary  for  Special  Purpose  or  IVade, 

In  order  to  establish  the  right  to  the  access  of  an  extraordinary  amoimt  of 
light  Ldcessary  for  a  particular  purpose  or  business  to  an  ancient  window; 
open,  nnmterruptedy  and  known  enjoyment  of  such  light  in  the  manner  in 
which  it  is  at  present  enjoyed  and  claimed  must  be  shewn  for  a  period  of 
twenty  years. 

imS  was  a  suit  by  MessiB.  Lanfranehi  &  Co.,  to  restram  the 
Defendants  from  erecting  a  new  building  in  such  a  manner  as  to 
interfere  with  the  access  of  light  to  a  window  which  they  alleged 
was  an  ancient  light. 

The  Plaintiffs,  who  were  silk  merchants,  carrying  on  a  yery 
large  business,  bad  for  fourteen  years  occupied  the  basement,  the 
whole  of  the  ground  floor,  and  one  room  on  the  first  floor  of  the 
house  No.  5,  Chrown  Court,  in  the  City  of  London,  and  they  held 
the  same  premises  for  the  residue  of  a  term  which  would  expire  at 
Lady  Day,  1873,  at  the  rent  of  £100  a  year. 

The  front  room  of  the  ground  floor,  looking  into  Crown  Oourlf 
was  used  by  the  Plaintifli9  as  a  sample-room,  where  their  customers 
were  in  the  habit  of  attending  for  the  purpose  of  examining  samples 
of  raw  silk. 

The  Defendants,  who  were  the  owners  of  No.  1,  Crown  Court, 

which  stood  on  the  north  side  of  the  court,  in  June,  1866,  pulled 

down  the  old  buildings  thereon,  and  at  the  time  the  bill  was  filed 

had  erected  a  new  building  on  its  site  to  about  the  height  of  the 

old  building;    but  it  being  apparent  that  the  Defendants  were 

intending  to  raise  it  to  an  additional  height,  the  Plaintiffs,  in 

-February,  1867,  instituted  the  present  suit.    The  cause  came  on 

^pon  motion  for  an  injunction  on  the  18th  of  February,  but  the 

niotion  stood  over  to  complete  the  evidence,  and  it  was  arranged 

that  the  cause  should  be  brought  on  upon  motion  for  decree.    The 

Defendants  were  placed  under  no  undertaking,  but  it  was  under- 

fitood  that  they  would  proceed  with  their  building  at  their  own 

peril.    Since  the  filing  of  the  bill  the  Defendants  had  completed 

their  building,  which  was  now  forty-nine  feet  high,  with  a  sloping 
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y^.  11     roof  two  feet  six  inches  higher,  while  the  old  building  was  forty- 

1867       two  feet  three  inches  to  the  top  of  the  roof.    It  appeared  that 

Lauto^ohi  Ciwm  Court  is  eighty-four  feet  long,  and,  of^KNsite  the  Hamtirs 

J-    •• ,        house,  thirty-two  feet  broad.    The   Defendants*  house  was  not 

opposite  the  Plaintiffs'  window,  but  thirty-seven  feet  six  inches 

distant  from  the  nearest  point  of  that  window.  ( 

The  evidence  as  to  the  effect  of  the  new  building  on  the  access 
of  light  to  the  Plaintiffs'  sample-room  window  was  very  conflicting, 
many  witnesses  being  cross-examined  viva  voce  in  Court  on  each 
side.  The  case  set  up  by  the  Plaintiffs  was,  that  a  steady  uniform 
light  was  necessary  for  a  room  used  as  a  sample-room  for  examining 
raw  silk ;  that  the  room  in  question  had,  prior  to  the  new  erection, 
enjoyed  a  good  steady  light,  well  suited  for  the  purpose ;  but  that 
the  new  erection  had  materially  altered  the  light,  the  effect  being, 
that  in  the  morning  the  light  was  diminished  in  quantity,  while  in 
the  afternoon,  when  the  sun  shone  on  the  part  of  the  new  erection 
which  was  higher  than  the  old  building,  it  threw  a  reflected  light 
on  the  window,  which,  though  greater  in  quantity  than  the  light 
formerly  enjoyed,  was,  in  consequence'  of  its  being  a  glaring,  and 
not  an  uniform  steady  light,  quite  unsuited  for  the  purpose  o( 
sampling  raw  silk. 

Mr.  Otasse,  Q.C.,  and  Mr.  ffemitiffs,  for  the  Plaintiffs  :— 

The  right  of  the  Plaintiffs  is  to  have  the  free  uninterrupted  use 
of  the  light  coming  to  their  ancient  window,  without  reference  to 
the  purpose  for  which  that  light  has  been  used,  and  if  their  trade 
is  interfered  with  by  a  new  building,  they  are  entitled  to  the  pro- 
tection of  the  Court.  That  is  the  effect  of  the  recent  casesj  and  it 
is  of  no  avail  to  say  that  the  Plaintiffs  can  carry  on  their  business 
with  the  b'ght  remaining,  or  that  such  light  is  as  good  as  otber 
persons  in  the  same  business  enjoy :  Dent  v.  Auction  Mart  Com- 
pany (1) ;  Yates  v.  Jack  (2) ;  Martin  v.  Headon  (3). 

The  Defendants  having  proceeded  with,  and  finished,  the  build- 
ing since  the  case  came  on  upon  the  motion  for  an  injunction,  the 
Plaintiffs  now  ask  the  Court  for  a  mandatory  injunction. 

(1)  Law  Hep.  2  Eq.  238.  (2)  Law  Rep.  1  Cb.  205. 

(3)  Law  Uep.  2  Eq.  425. 
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Mr.  (Mon,  Q.C.,  Mr.  Wieiens,  and  Mr.  Wathin  WtOiam  (of  the     V.-0.  H. 
<;ommon  law  bar),  for  the  Defendants : —  1867 

The  interference  with  the  Plaintiffs'  light  in  this  case  is  not  Lanfbanobi 
SQch  as  the  Court  would  restrain,  except  on  the  ground  of  the  ^j^, 
extraordinary  amount  and  quality  of  light  required  for  the  pur- 
poses of  a  sample-room,  for  which  the  room  in  question  is  used. 
According  to  the  Plaintiffs'  own  witnesses,  the  damage  chiefly 
complained  of  is  not  so  much  the  diminution  of  light  as  the 
alteration  in  its  quality  caused  by  the  additional  reflected  light ; 
and  although  in  the  case  of  water  the  Court  would  interfere  to 
restrain  an  alteration  in  quality,  no  such  jurisdiction  has  ever  been 
exercised  in  the  case  of  light. 

With  regard  to  the  diminution  of  light,  the  injury  is  not  so 
material  as  would  induce  the  Court  to  interfere :  Aitomey^Oeneral 
T.  Niehd  (1);  WaUer  v.  8dfe  (2);  SoUau  t.  De  Hdd  (3);  Jaehson 
Y.  Duke  of  NeweasOe  (4). 

There  is  no  authority  shewing  that  a  Plaintiff  may,  even  by 
twenty  years'  user,  acquire  a  right  to  a  special  kind  of  light  But 
even  if  he  could,  the  Preserijtion  Ad  requires  that  the  access  and 
use  of  light  should  have  been  actually  enjoyed  for  twenty  yean, 
and  user  for  the  special  purpose  of  sampling  is  shewn  only  for 
about  fourteen  years.  A  Plaintiff  haying  an  ancient  window 
<»imot^  by  any  peculiar  user  of  it  for  any  period  less  than  twenty 
years,  acquire  the  right  to  a  special  amount  or  quality  of  light ; 
if  he  could,  any  user,  however  short,  would  be  sufficient ;  and  no 
man  can,  by  any  act  of  his,  suddenly  impose  a  new  restriction 
upon  his  neighbour :  Martin  v.  QMe  (5). 

The  right  to  light  is  not  proprietary,  but  is  only  an  easement 
acquired  by  prescription ;  and  to  be  so  acquired  it  must  have  been 
enjoyed  openly ;  and  even  twenty  years'  user  would  not  be  suffi- 
cient if  it  was  not  for  an  ordinary  and  known  purpose :  Qale  on 
Easements  (6) ;  Aldred^B  Case  (7) ;  Kent's  Commentaries  (8).  The 
Pre$eription  Act  (2  &  3  Will.  4,  c.  71)  has  not  altered  the  nature 
of  the  right  acquired :  Daniel  v.  North  (9). 

(1)  16  Ves.  338.  (6)  WiU's  Ed.  179. 

(2)  4  De  a.  &  Sm.  315.  (7)  9  Bep.  57  b. 
<3)  2  Sim.  (N.S.)  138.                          (8)  VoL  iiL  p.  564,  Part  vi.  Leo.  52, 

(4)  12  W.  B.  1066.  f  448. 

(5)  1  Gamp.  320.  (9)  11  East,  372. 
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V.-O.  M.         Thid  Court  will  not  interfere  by  mandatory  injunction,  except 

1867        in  cases  where  extreme  or  very  serious  damage  would  ensue  fiom 

Lanfranohi  ite  interference  being  withheld :  DwreU  v.  PrUehari  (1) ;  and  no 

MACEBNziis.  ^^^  damage  is  shewn  here.    Moreover,  the  Plaintifis  have  been 

guilty  of  such  delay  as  would  disentitle  them  to  an  order  to  pull 

down  the  new  building.    The  only  remedy  the  Flaintifis  are  en- 
titled to,  if  at  all,  is  to  damages. 

Mr.  Olasse,  in  reply : — 

The  question  in  this  case  does  not  depend  on  the  special  user 
for  twenty  years.  Up  to  the  passing  of  the  Prescriptum  Ad,  the 
right  to  light  was  an  easement  proper,  founded  on  grants  and  was 
limited  by  the  extent  of  user ;  and  therefore  I  admit  that  MarHn 
v.  Ootie  (2)  was  properly  decided.  But  since  that  case  the  Pre- 
9oription  Ad  has  altered  the  state  of  the  law;  and  TapUng"^' 
Jones  (3)  has  decided  that  the  right  to  light  is  not  to  be  looked  at 
as  an  easement^  but  as  a  right  acquired  to  the  utmost  possible 
amount  of  light  which  can  enter  into  the  aperture  of  the  window ; 
and  the  Prescription  Act  conferring  an  absolute  indefeasible  ligbt 
to  the  whole  light,  the  question  of  user  for  any  particular  purpose 
for  twenty  years  or  less  is  perfectly  immaterial 

In  DwreU  y.  PrUcha/rd  the  buildings  were  completed  befcxe  bill 
filed,  which  was  not  the  case  here ;  and  if  the  Plaintifis  succeed,  the 
Court  will  order  the  new  erection  to  be  pulled  down. 

Sir  R.  Maliks,  V.O.  : — 

Two  questions  arise  on  the  Plaintiffs'  claim  to  relief— namely^ 
whether  they  have  made  out  such  a  case  as  would  entitle  them  to 
the  interference  of  the  Court  by  injunction,  if  the  room  in  question 
had  been  used  for  the  ordinary  purposes  of  business ;  and,  secondly> 
if  not,  are  they  so  entitled  on  the  ground  of  the  extraordinary 
amount  of  light  they  require  for  the  particular  purpose  for  which 
they  have  used  the  room,  namely,  as  a  sample-room  ? 

Upon  the  first  question — ^namely,  as  to  whether  they  would  hare 
been  entitled  to  an  ordinary  injunction  of  any  kind — ^the  con- 
clusion at  which  I  have  arrived  is,  that  they  have  not  made  out  a 

(1)  Law  Bep.  1  Ch.  241.  (2)  1  Gamp.  32a 

(3)  11H.L.C.  290. 
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case  for  relief;  and  that  if  the  room  had  been  nsed  as  a  counting-     V.-O.  M. 
lioase,  or  for  any  other  ordinary  business  purpose,  they  have  not       1867 
established  a  case  in  which  the  Court  would  interfere  LAsnlscEL 

There  are  certain  things  one  does  not  require  evidence  upon,  in 
which,  to  use  an  expression  of  Lord  Cranworth%  in  Taies  t.  Jack  (1), 
teg  ifta  loquitwr.  This  house  of  the  Defendants  is  on  the  north 
aide  of  the  court,  the  rooms  of  the  Plaintiffs  have  all  but  a  direct 
eastern  aspect,  and  if  a  person  is  looking  out  of  the  window,  the 
first  obstruction  to  his  view,  looking  straight  before  the  window,  is 
the  bouse  at  the  east  end  of  the  court  The  window  has  the  morn- 
ing light  from  the  east,  and  this  building  of  the  Defendants,  being 
on  the  northern  side  of  the  court,  does  not,  in  the  slightest  degree, 
intercept  the  direct  view.  The  sun,  towards  the  afternoon,  gets 
lonnd  to  the  west ;  and  the  evidence  of  the  Plaintiffs  themselves 
is,  tbat»  as  soon  as  it  goes  round  to  the  west,  it  strikes  the  increased 
hedgbt  of  this  building  of  the  Defendants ;  and  all  the  witnesses 
agree  that,  from  that  time,  there  is  an  increase  in  the  quantity  of 
light .  No  case  has  ever  occurred  in  which  this  Court  has  inter- 
fered to  prevent  a  person  from  erecting  a  building  which  has  had 
the  eflCect  of  increasing  the  quantity  of  light ;  and  I  apprehend  no 
such  case  can  occur ;  at  all  events,  I  shall  not  be  the  first  Judge  to 
come  to  sudi  a  decision. 

Now,  if  I  divide  the  day  into  forenoon  and  afternoon,  the  utmost 
effect  that  can  be  given  to  the  evidence  of  the  Plaintiffs  is,  that  in 
the  forenoon  there  is  some  slight  diminution  of  light  But  sup- 
posing there  is  the  slightest  diminution  of  light,  this  Court  does  not 
interfere  for  every  slight  diminution.  Mr.  OloMe  has  argued  that 
a  man  is  entitled  to  all  the  light  that  can  come  through  a  certain 
aperture,  and  I  quite  agree  that  he  is  entitled  to  the  whole  of  the 
light  But  if  other  persons  have  certain  rights,  such  as  these 
Defendants  have,  to  pull  down  an  old  house  and  erect  a  new  one 
on  the  site,  and  make  the  new  house  higher  than  the  old  one  was, 
and  they  do  so  without  materially  injuring  their  neighbours,  that 
is  their  right,  as  the  right  of  the  Plaintiffs  is  to  prevent  any  mate- 
rial diminution  of  their  light,  or  any  material  diminution  of  the 
advantages  which  they  have  hitherto  enjoyed.  But  there  is  no 
role  in  this  Court  that  a  Plaintiff  is  entitled  to  every  particle  of 

•     •  (1)  Law  Rep.  1  Ch.  295. 
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V.-a  H.     light  he  had  before  the  alteration  took  place  in  the*  property  of 

1867       his  neighbour.    The  rule  of  the  Court,  after  all  which  has  bee& 

Ladfbakchi  stated  more  than  once  on  both  sides  in  the  course  of  the  aigoment^ 

niJLt^'wKnrtm    ^  ftU  these  cases  which  have  been  so  much  discussed  the  last  few 

jearsy  and  the  last  two  or  three  years  particularly,  in  Clarke  y, 

Clark  (1) ;  Totes  y.  Jack  (2) ;  Dent  t.  Auetian  Mart  Comfany  (3); 
comes  back  at  last  to  the  sound  rule  laid  down  by  Lord  Ndim, 
which  I  quote  now  as  quoted  by  Sir  W.  Page  Wood  in  the  case  (rf 
Dent  y.  Auction  Mart  Company,  which  is  this :  ^  I  repeat,"  says 
Lord  Eldon,  **  the  obsenration  of  Lord  Hardmcke,  that  a  diminntion 
of  the  yalue  of  the  premises  is  not  a  ground ;  and  there  is  as  little 
doubt  that  this  Court  will  not  interpose  upon  eyery  degree  of 
darkening  ancient  lights  and  windows.  There  are  many  obyions 
cases  of  new  buildings  darkening  those  opposite  to  them,  but  not 
in  such  a  degree  that  an  injunction  could  be  maintained,  or  an 
action  upon  the  case,  which,  howeyer,  might  be  maintained  in  many 
cases  which  would  not  support  an  injunction.''  So  that  Lord 
Eldon  lays  down  the  rule  that  there  may  be  such  a  diminution  as 
would  entitle  to  damages  at  law,  but  it  does  not  follow  that  though 
there  be  such  a  diminution  of  light  as  will  entitle  a  Plaintiff  to 
damages  at  law,  this  Court  will  therefore  grant  an  injunction. 

Looking  at  the  eyidence  on  both  sides,  and  haying  r^ard  to  tlie 
fact  that  the  Plaintiffs'  case  rests  on  the  injury  which  they  soatain 
in  consequence  of  the  extraordinary  purpose  for  which  they  use 
the  room,  I  come  to  the  conclusion  that  there  is  not  in  this  case 
that  material  interference  with  the  right  of  the  Plaintiflb,  or  that 
material  diminution  of  the  quantity  of  light  which  hitherto  flowed 
to  their  window,  which  would  justify  this  Court  in  interfering  if 
this  had  been  a  room  used  foi;  the  ordinary  purposes  of  business. 

Then  I  come  to  the  second,  and,  perhaps,  the  still  more  important 
question,  whether  I  should  be  justified  in  interfering  upon  the 
ground  of  the  extraordinary  purpose  to  which  this  room  has  been 
applied.  Now,  in  order  to  arriye  at  a  conclusion  upon  that  subject, 
I  think  one  must  look  a  little  at  the  principles  upon  which  this  role 
as  to  ancient  lights  is  established.  Mr.  Olasie  has  referred  me  to  a 
case  of  Jones  y.  TapUng  (4),  and  has  argued  that  it  now  depends  not 

(1)  Law  Bep.  1  Gh.  16.  (3)  Law  Bep.  2  Eq.  288. 

(2)  Ibid.  295.  (4)  11  H.  L.  0,  290. 
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on  the  common  law,  or  the  ancient  principle,  but  upon  the  statute.    •  V.«0.  M. 
I  do  not  understand  the  statute  to  have  made  any  difference.    I       1867 
only  read  the  statute  as  meaning  this  (and  I  belieye  it  has  been  LAirnjjKBi 
onifotmly  so  read),  that  there  was  no  absolute  period  theretofore,  but   ^^^ 
now  the  period  is  fixed  at  twenty  years.    The  third  section  of  that 
statute  enacts :  "  That  when  the  access  and  use  of  light  to  and  for 
any  dwelling-house,  workshop,  or  other  building,  shall  have  been 
actually  enjoyed  therewitb  for  the  full  period  of  twenty  years  with- 
out interruption,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  any  local  usage  or  custom  to  the  contrary  notwith- 
standing ;"  one  great  object  being  to  abolish  the  local  customs  in  the 
City  of  London,  and  not  enable  any  man  to  block  up  the  windows 
of  his  neighbour,  *'  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  made  or  given  for  the 
pnrpose  by  deed  or  writing." 

The  cases  since  that  statute  have  proceeded  upon  the  same 
principle  as  before ;  namely,  that  in  order  to  establish  the  right 
to  an  ancient  light  you  must  shew  that  there  has  been  an  undis- 
turbed peaceable  enjoyment    Mr.    Waihin   WiUiams  put  it^  I 
think,  with  perfect  accuracy  in  his  argument.    There  must  be  an 
open,  peaceable,  undisturbed  enjoyment^  for  the  period  of  twenty 
years.    Now,  what  is  this  enjoyment  ?    If  a  man  has  the  use  of  a 
window  for  ordinary  purposes,  he  is  entitled  to  have  it  for  all  the 
purposes  for  which  he  has  enjoyed  it ;  but  it  does  not  follow  that^ 
because  he  has  used  it  for  a  particular  purpose  for  less  than  twenty 
years,  that  he  therefore  can  establish  his  right  to  such  particular 
iiser  for  that  particular  period.  Many  observations  have  been  nmde 
on  the  case  of  Martin  v.  Ooble  (1),  but  I  have  always  understood 
Martin  v.  Odble  to  be  law,  and  I  understand  it  to  be  law  now.    It 
certainly  is  founded  on  good  sense.    I  shall  regard  it  as  law, 
And  I  shall  treat  it  as  my  guide  in  this  case.    In  Martin  v.  ChMe 
the  case  was  this : — ^The  building  in  question,  which  had  stood 
between  thirty  and  forty  years,  and  had  been  formerly  used  as  a 
malt-house,  was  conveyed  to  the  Plaintiffs  about  seven  years  pre- 
viously for  the  use  of  the  inhabitants  of  a  parish,  when  it  was  con- 
verted into  a  parish  workhouse;  and  since  that  time  it  had  been 
inhabited  by  the  paupers  belonging  to  the  parish,  and  what  was 

(1)  1  Camp.  320. 
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YrC  M.     sought  to  be  established  was  the  right  to  the  use  of  such  a  quantity 

1^        of  light  as  was  suitable  to  a  building  which  had  been  used  as  a 

LAJonMacBi  dwelling-house  for  seven  years  only,  while  for  twenty  years  there 

Mm 

UAijEmm.  ^^  ^^^  ^^y  ^  quantity  of  light  necessary  for  a  malt-house.  The 
^**~  Chief  Baron,  Sir  AleoDonder  McDonald,  laid  down  the  law  in  a 
manner  to  which  I  entirely  assent,  as  follows :  **  The  house  im 
entitled  to  the  d^ree  of  light  necessary  for  a  malt-house,  not  for 
a  dwelling-house.  The  converting  it  from  the  one  into  Uie  other 
could  not  affect  the  rights  of  the  owners  of  the  adjoining  giound. 
No  man  could,  by  any  act  of  his,  suddenly  impose  a  new  restriction 
upon  his  neighbour."  Now,  it  must  be  borne  in  mind  that  thi& 
right  to  an  ancient  light  is  a  restriction  upon  the  rights  of  the 
neighbour ;  because  if  there  be  the  use  of  an  ancient  light  the 
neighbour  cannot  build  on  his  land  in  such  a  manner  as  to  int^ 
fere  with  that  ancient  light.  Therefore  the  restriction  is  a  restric- 
tion upon  his  right.  As  I  understand  the  law,  and  as  I  intend  to 
act  on  it,  it  is  this,  that  unless  you  can  shew  there  has  been  tbat 
open  uninterrupted  enjoyment  of  the  light  in  the  manner  in  whidi 
it  is  at  pres^it  enjoyed  for  twenty  years,  there  is  no  right  whatever 
to  interfere  with  the  proceedings  of  the  neighbour* 

Now,  in  this  case  it  has  been  argued,  and  I  think  Mr.  Otose 
carried  his  argument  to  that  extent,  that,  assuming,  for  the  sake  of 
the  argument,  there  would  be  no  right  in  the  Plaintiff  to  come  for 
•the  interference  of  the  Court  on  the  ground  of  the  ordinary 
use  of  this  property,  directly  it  is  turned  to  an  extraordinaiy  ii^ 
such  as  a  room  for  a  painter,  for  an  artist,  or  for  eTaminiPg 
diamonds  by  a  diamond  merchant,  or,  as  in  the  present  case,  ex- 
famining  silks  by  a  silk  merchant,  you  have  a  right  so  to  interfere 
with  the  proceedings  of  the  neighbour,  that  a  building  which  he 
might  have  erected,  if  it  had  not  been  for  this  particular  use  of  the 
light,  he  has  no  longer  a  right  to  erect  But  then  the  rule  comes 
into  operation  that  it  must  be  an  open,  well-known,  and  unint^ 
impted  user.  There  is  not  a  particle  of  evidence  in  this  case  to 
•prove  that  the  Defendants  ever  knew  that  tins  room  was  used  for 
ilie  purpose  of  examining  silk  at  all ;  if  the  Plaintiffs  had  com- 
municated to  them  that  fact  before  they  commenced  the  building, 
it  is  very  possible  they  might  have  adapted  their  plans  and  designs 
to  meet  their  views.    It  was  incumbent  upon  the  Plaintifis  to  have 
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given  them  the  earliest  possible  notice  of  the  fact,  in  order  that  they     V.-O.  M. 
might  not  be  taken  by  surprise  and  have  rights  claimed  which        1867 
could  not  have  possibly  been  claimed  but  for  the  particular  user  of  LAxnuiroHi 
the  room.  „    •• 

MACKBNSEi 

Ajs  this  question  has  now  come  before  the  Court  for  decisicm,  for  the        — 
first  time,  as  far  as  I  am  aware,  I  do  not  intend,  as  far  as  my  judg- 
ment is  concerned,  to  leave  it  in  the  slightest  doubt    It  is  clear,  th^t 
if  a  man  has  the  use  of  a  window  looking  over  his  neighbour's  pro- 
perty, and  he  continues  to  use  that  window  for  twenty  years,  the 
very  day  the  twenty  years  expires  a  material  alteration  takes  place 
in  the  rights  of  his  neighbour  as  to  building.    The  day  before  the 
twenty  years  expires  he  can  erect  any  building  which  shall  have 
the  e£Eect  of  diminishing  the  quantity  of  light  which  goes  to  that 
window,  but  on  the  expiration  of  the  twenty  years,  the  rights  are 
most  materially  altered.     Then  is  a  man  suddenly  to  alter  the 
rights  of  another  ?    Take  the  present  case.    Suppose  Messrs.  Lon- 
franchi  dt  Co.  had  occupied  this  room  as  an  ordinary  counting-house 
up  to  the  1st  of  January,  1865, 1  have  already  given  my  opinion 
that  in  that  state  of  things  the  Plaintiffs  could  have  made  no  case 
against  the  Defendants;  and  it  follows  that,  up  to  the  1st  of  January 
1865,  these  Defendants  would  have  had  the  right  to  raise  their 
btdlding  to  the  extent  they  have ;  but,  according  to  the  argument 
of  the  Plaintiffs,  if  these  gentlemen  proceeded  to  use  this  room  for 
a  totally  different  purpose  on  the  1st  of  January,  1865,  the  very 
day  they  commenced  using  it  for  that  particular  purpose  the  rights 
of  the  Defendants  would  have  been  altogether  altered,  and  their 
right  to  raise  their  building  from  that  day  have  absolutely  ceased. 
It  appears  to  me  that  this  falls  within  what  Sir  Alexander  McDonald 
said  in  Martin  v.  GMe  (1) :  ^'No  man  can,  by  any  act  of  his,  sud- 
denly impose  a  new  restriction  on  his  neighbour."    These  gentle- 
men, by  using  this  window  for  the  purpose  of  sampling  silk,  would 
suddenly  and  without  notice  impose  this  new  restriction  on  their 
neighbours,  that  whereas  up  to  that  day  they  might  have  raised  the 
building  higher,  after  that  day  they  could  not. 

It  was  suggested  in  argument,  that  one  side  of  a  street  may  be 
boilt^  the  street  being  twenty,  or  thirty,  or  forty  feet  wide,  as  the 
case  may  be,  I  will  take  it  at  forty  feet  wide,  and  the  owner  of  the 

(1)  1  Camp.  820. 
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y^.  M.    land  at  the  distance  of  forty  feet  from  the  front  of  the  houses  has  a 

1867       contmuing  right  vested  in  him  to  build  at  the  other  side  of  the 

Xjantbanghi  street  and  to  erect  houses  of  the  ordinary  height ;  but  it  might  be 

MAouzfzix.  *^^*  ^^^  ^^y  before  he  proposed  to  erect  the  buildings  some  artist 

had  set  up  his  studio  there,  painted  very  near  the  window,  and 

wanted  a  particular  kind  of  light ;  or  a  diamond  merchant  wanted 
a  particular  kind  of  light  to  examine  his  diamonds;  or  a  silk 
merchant  his  silks.  According  to  the  argument  of  the  PlaintiSs, 
if  the  day  before  the  buildings  had  been  commenced  he  had  set 
up  that  rights  he  would  haye  deprived  the  owner  of  the  land  of 
exercising  the  rights  over  it  which  he  would  have  had  up  to 
that  day.  I  intend  to  decide  this  case  on  broad  general  prin- 
ciples, and  my  view  of  the  law  is  this,  that  if  there  be  a  par- 
ticular user,  and  the  quantity  of  light  claimed  for  that  is  such  as 
would  not  belong  to  the  ordinary  occupations  of  life,  a  person  who 
claims  that  extraordinary  quantity  of  light  cannot  establish  his 
right  to  it  unless  he  can  shew  that  he  has  beai  in  the  enjoyment 
of  it  for  twenty  years.  If  a  man  cannot  establish  a  right  within 
twenty  years  to  an  ordinary  quantity  of  light,  how  can  he  establish 
in  a  less  period  the  right  to  an  extraordinary  quantity?  All  he 
can  establish  is  the  right  to  the  quantity  of  light  he  would  be 
entitled  to  for  ordinary  purposes.  If  he  has  been  in  the  enjoyment 
of  an  extraordinary  user  for  twenty  years,  that  would  establish  the 
right  against  all  persons  who  had  reasonable  knowledge  of  it  It 
was  argued  that  even  after  twenty  years  it  would  not  do,  if  the 
person  had  not  knowledge  of  it.  It  is  not  necessary  to  say  any- 
thing on  that  subject  I  think  there  is  great  force  in  the  aign- 
ment  I  am  by  no  means  stating  that  the  Plaintiffs  would  be 
entitled  to  succeed  in  that  case  unless  they  could  shew  the  De- 
fendants had  knowledge  of  the  use  of  these  rooms  for  a  particnlar 
purpose,  because  it  would  be  the  height  of  injustice  for  a  man  using 
a  room  for  a  particular  purpose  to  say  that  his  neighbours  should 
be  bound  by  a  circumstance  of  which  they  had  no  knowledge,  and 
which  the  man  claiming  the  right  never  gave  them  the  opportunity 
of  knowing.  I  am  by  no  means  prepared  to  say  that  even  if  the 
twenty  years  had  elapsed  in  this  case,  the  Plaintiffs  would  hare 
been  entitled  to  succeed  on  the  extraordinary  user,  unless  they  could 
shew  the  Defendants  had  been  aware  of  that  extraordinary  user.  It 
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is  not  necessary  to  decide  that  point  in  this  case ;  it  has  not  been     V.-O.  H. 
attempted  to  be  shewn  here.    The  evidence  in  this  case  shews  that        1867 
they  commenced  their  occupation  fourteen  or  fifteen  years  ago,  at  LAirrsANCHx 
all  events  within  twenty  years;  and  therefore  they  could  not   maokenhb. 

establish  their  right  to  enjoyment  for  that  period,  which  I  think       

is  essential  to  give  them  the  right  they  claim  in  this  case. 

On  this  question  of  particular  user  for  twenty  years  I  asked  the 
Plaintiffs'  counsel  to  supply  me  with  authority,  and  Mr.  Olasse  re- 
ferred to  one  passage  in  the  judgment  of  Lord  Oranworth,  in  the  case 
of  Tales  v.  Jack  (1).  I  have  looked  into  the  cases,  but  could  find  no 
authority  on  the  subject ;  and  his  argument  mainly  relied  on  that 
passage.  Now,  Lord  Cranworih  says  this :  '^  It  is  comparatively  an 
easy  thing  to  shade  off  a  too  powerful  glare  of  sunshine,  but  no 
adequate  substitute  can  be  found  for  a  deficient  supply  of  daylight ; 
and  an  attentive  consideration  of  the  evidence  of  the  trade  wit- 
nesses, on  the  one  side  and  on  the  other,  has  led  me  to  the  conclu- 
sion,  as  did  the  evidence  of  the  architects,  that  the  erection  of  the 
new  buildings  will  materially  interfere  with  the  quantity  of  light 
necessary  to  the  Plaintiffs  in  the  conduct  of  their  business.  I  desire, 
however,  not  to  be  understood  as  saying  that  the  Plaintiffs  would 
have  no  right  to  an  injunction  unless  the  obstruction  were  such 
as  to  be  injurious  to  them  in  the  trade  in  which  they  are  engaged. 
The  right,  conferred  or  recognised  by  the  statute  2  &  3  Will.  4, 
c  71,  is  an  absolute,  indefeasible  right  to  the  enjoyment  of  the 
light,  without  reference  to  the  purpose  for  which  it  has  been  used. 
Therefore,  even  if  the  evidence  satisfied  me,  which  it  does  not,  that 
the  Plaintiffs  will  still  have  sufficient  light  remaining,  I  should  not 
think  the  Defendant  had  established  his  defence  unless  he  had 
shewn  that,  for  whatever  purpose  the  Plaintiffs  might  wish  to 
employ  the  light,  there  would  be  no  material  interference  with 
it."  But  it  is  plain  that  Lord  Oranworth  was  there  directing  his 
attention  to  a  case  where  the  Plaintiffs  are  claiming  only  the 
ordinary  degree  of  light — that  is,  such  a  light  as  a  person  is 
entitled  to  for  ordinary  purposes ;  and  the  argument  of  the  De- 
fendants there  was  that  it  was  not  necessary  for  them  to  have  the 
ordinary  quantity  of  light,  because  the  business  which  they  were 
carrying  on  was  one  which  required  a  diminished  light  only ;  and 

(1)  Law  Rep.  1  Ch.  297. 
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y.-O.  M.     Loid  Cranivorth  said  that  was  an  argument  he  did  not  accede 

1867       to.    They  had  used  the  light  for  twenty  years,  for  the  ordinary 

Lanmahohi  ptuTposes ;  and  although  they  did  not  require  it  then  for  a  purpose 

-.    ''•  which  required  the  full  benefit  of  that  light>  yet  they  were  entitled 

to  it  to  the  full  extent  to  which  they  had  had  it  for  twenty 

years.  It  is  not  saying  that  a  person  who  uses  it  for  an  extra- 
ordinary purpose  for  twenty  years  has  therefore  established  the 
righty  but  rather  shewing  that  their  ordinary  rights  were  not  to 
be  diminished  by  the  particular  use  to  which  they  had  applied 
them. 

On  all  these  grounds,  therefore,  I  come  to  the  conclusion,  that 
so  far  as  the  Plaintiffs  have  attempted  to  establish  the  case  for  a 
right  to  an  injunction  on  the  ground  of  interference,  or  diminu* 
tion  of  light  for  ordinary  purposes,  their  case  has  wholly  fSedled. 

It  is  not  necessary  for  me  to  express  any  opinion  whether  they 
have  foiled  or  succeeded  in  shewing  a  material  loss  of  light  re- 
quired for  extraordinary  purposes ;  though,  upon  the  whole  weight 
of  eyidence,  I  am  satisfied  that,  even  for  the  extraordinary  purposes, 
they  have  foiled  to  establish  a  case  of  material  injury. 
The  bill,  therefore,  must  be  dismissed  with  costs. 

Solicitor  for  the  Plaintiffi :  Mr.  /.  W.  Sparrow. 
Solicitors  for  the  Defendants :   Messrs.  Mackenzie,  Treheme,  & 
Trinder. 


v.-c.  M.  HILTON  V.  WOODS. 

1867 

y,^.^  Sotieikr  and  Client — Champerty  and  Maintenance — CosU — CcmpeneationfcT 

June  13, 14, 28.  wrongfidly  toorking  a  Coal  Mine, 

The  Plaintiff  agreed  with  a  solicitor  to  give  him  a  portion  of  the  profits 
arising  from  the  successful  prosecution  of  a  suit  to  establish  his  right  to  oe^ 
tain  coal  mines,  upon  being  indemnified  against  the  costs  of  the  prooeedings  :— 

Eeldf  that  the  contract  amounted  to  champerty  and  maintenance,  but  tbe 
Plaintiff  was  not  disqualified  from  suing,  since  his  title  was  vested  in  him 
before  he  entered  into  the  illegal  contract.  A  decree  was  therefore  made  in 
his  favour,  but  without  costs. 

If,  however,  the  solicitor  had  been  the  partj  suing  hy  virtue  of  a  titU 
derived  under  such  a  contract,  his  bill  would  have  been  dismiased. 

In  assessing  compensation  for  coal  already  gotten  by  the  Defendant,  the 
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Gonrt,  being  of  opinion  that  he  had  worked  it  InadTertently,  and  not  tendn-  y,^  m. 
lently,  hidd  that  he  was  to  pay  only  the  fair  Talae  of  snoh  ooal,  as  if  he  had        .g^ 
purchased  the  mine  from  the  Plaintiff.  «^yw 

f¥}  HnAOv 

1  HIS  bill  was  filed  for  the  purpose  of  establishing  the  Plaintiff's  -^  *- 

right  to  the  coal  mines  under  certain  lands,  containing  abont  forty-        

fieyen  acres,  at  Blackrod,  near  Wiffan,  in  the  county  of  Laneagler. 

It  was  proved  in  the  cause  that  James  HiUon,  the  Plaintiff's 
father,  was  seised  in  fee  of  the  lands  in  question  in  and  prior  to  the 
year  1820,  that  he,  together  with  his  mortgagees,  by  lease  and 
release  of  the  26th  and  27th  of  January,  1820,  conveyed  them  to 
one  Niehdas  Marsh,  reserving  to  himself  in  fee  all  the  mines  and 
beds  of  coal  lying  thereunder;  and  that  the  mines  descended  on 
the  Flamtiff  as  his  father's  heir. 

The  surfistce  of  the  lands  so  conveyed  to  Nicholas  Marsh  had,  in 
the  year  1853,  become  vested  in  Mr.  Dodsley,  who  sold  them  to 
the  tmstees  of  a  will,  under  which  Lord  Kingsdown  was  the  tenant 
for  life. 

The  Defendant  Henry  Woods  was  the  owner  of  adjacent  mines, 
and  in  the  year  1859,  being  desirous  of  working  the  mines  now  in 
question  &om  an  adjoining  pit,  he  endeavoured  to  discover  the 
owner  of  them. 

Lord  Kingsdown  set  up  no  claim  to  these  mines,  and,  under  the 
circumstances,  the  Defendant  applied  to  Mr.  Doddey,  the  former 
owner  of  the  surface,  and  it  was  then  considered  that  if  no  other 
owner  could  be  found  Mr.  Dodsley  would  be  entitled,  and  after 
some  negotiation  between  the  Defendant  and  Mr.  Dodsley,  the 
latter,  in  consideration  of  £800,  conveyed  the  mines  under  nine 
acres  of  the  land,  to  the  Defendant,  and  under  such  supposed  title 
the  Defendant  proceeded  to  work  the  coal. 

At  this  period  the  Plaintiff  was  in  complete  ignorance  of  his 
title,  and  so  he  would  have  remained  if  he  had  not  been  informed 
of  it  by  Mr.  Wrighl,  who  was  the  agent  and  local  solicitor  of 
Lord  Kingsdown. 

The  bill  was  filed  in  April  last,  and  it  prayed  an  injunction  to 
restrain  the  Defendant  from  continuing  to  dig  and  get  coal  or 
cannel  under  any  of  the  lands  belonging  to  the  Plaintiff;  that  an 
account  might  be  taken  of  the  coal  which  had  already  been  worked 
or  procured  by  the  Defendant,  and  the  prices  obtained  by  him  for 
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y.^.  M.     the  same ;  that  an  account  might  also  be  taken  of  the  coal  which 

1867        had  been  brought  through  the  PlamtifiTs  mines,  so  worked  by  the 

BjvroK      Defendant,  from  other  mines,  and  that  the  Defendant  might  be 

WiMDfl.      ordered  to  pay  a  proper  sum  for  the  advantage  he  had  deiived 

"""       from  bringing  such  coal  through  the  PlaintiflTs  mines,  and  that  the 

Defendant  might  pay  the  costs  of  this  suit. 

The  Defendant,  in  an  affidavit  filed  in  the  cause,  stated  that  in 
the  year  1858  he  was  the  lessee  of  the  coals  under  the  lands  of  Mr. 
Halibmion,  adjoining  the  Shoemaker's  Fold  estate,  which  formed 
part  of  the  property  upon  which  the  coal  was  now  claimed  by  the 
Plaintiff,  and  being  desirous  of  buying  the  coals  under  the  latter 
estate,  he  applied   to  Lord   KingsdowrCs  solicitor  to  sell  the 
mines  to  him,  but  was  informed  that  Lord  Kingsdown  was  not 
the  owner  of  the  mines.    He  then  made  further  inquiries,  and 
heard  that  Mr.  Doddey  was  the  owner  of  the  mines,  and  he 
entered  into  negotiations  with  Mr.  Doddey ^  who  stated  that  no 
person  had  a  better  title  to  the  mines  than  himself.     In  pur* 
suance  of  these  negotiations,  an  indenture,  dated  the  20th  of 
October,  1859,  was  executed  between  Mr.  Doddey  and  the  Defen- 
dant, whereby,  in  consideration  of  £800  paid  to  J.  Doddey  by 
the  Defendant,  the  said  /.  Doddey  conveyed  to  the  Defendant 
and  his  heirs  all  the  estate,  right,  title,  and  interest,  at  law  and  in 
equity,  of  him,  the  said  J.  Doddey^  in  all  and  every  the  mines^ 
minerals,  and  metals,  under  or  upon  the  lands  and  hereditaments 
called  the  Shoemaker's  Fold  estate.    That  the  said  J.  Doddey  at  the 
same  time  made  a  statutory  declaration  that  he  had  been  in  posseft- 
sion  of  the  estate  called  Shoemaker's  Fold  from  December,  1841,  up 
to  the  year  1854,  when  he  sold  and  conveyed  the  same  (excepting 
the  mines  thereunder)  to  the  trustees  of  the  late  Sir  Robert  LeigK 
and  during  the  whole  period  of  his  possession  no  claim  was  made 
by  or  on  behalf  of  any  person  to  the  mines.    The  Defendant  farther 
stated  that  he  had  not  worked  the  coals  surreptitiously,  but  that 
the  fact  of  his  working  them  was  a  matter  of  notoriety,  and  the 
mines  had  been  visited  by  several  mining  surveyors  resident  in 
the  neighbourhood. 

The  Plaintiff,  upon  being  cross-examined  in  Court  upon  hi& 
affidavit  filed  in  support  of  the  bill,  stated  that  he  was  a  stock- 
broker J  that  about  eighteen  months  ago  Mr.  TVriffM,  who  was  the 
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agent  of  Lord  Kingsdawn's  estates  at  WigcM,  called  upon  him  and     V.-0.  M« 
asked  if  he  was  aware  that  he  was  entitled  to  some  coal  mines        1867 
under  the  HUton  Eouse  estates.    Witness  expressed  his  doubt  as  to      Hiltoh 
his  title,  and  did  not  at  first  feel  willing  to  insist  upon  it  Mr.  Wright 
then  said  he  was  so  clear  about  it  that  he  would  guarantee  him 
against  any  costs.    An  arrangement  was  thereupon  verbally  made 
between  him  and  Mr.  Wright  to  the  effect  that  in  consideration  of 
such  guarantee  Mr.  Wright  should  have  a  portion  of  the  value  of 
the  property,  that  is,  whatever  he  should  make  of  it    Witness 
then  searched  among  some  old  papers,  and  found  certain  deeds, 
and  a  variety  of  other  papers,  which  were  the  foundati<m  of  his 
title. 

Mr.  BaUy^  Q.C.,  and  Mr.  Wright^  for  the  Plaintiff,  submitted  to 
the  Court  the  evidence  of  the  Plaintiff's  title  to  the  coal  mines  in 
question,  and  asked  for  a  decree  in  the  terms  of  the  prayer. 

Mr.  Olas8e,  Q.C.,  and  Mr.  MartineaUy  for  the  Defendant : — 

After  the  evidence  which  has  been  adduced  by  the  Plaintiff  in 
snpport.^of  his  title,  it  is  impossible  to  contend  that  he  is  not  the 
person  entitled  to  the  coal  which  has  been  worked  by  the  De- 
fendant, but  we  submit  that  the  bill  must  be  dismissed  on  the 
ground  that  the  agreement  entered  into  between  the  Plaintiff  and 
Mr.  Wright  amounted  to  champerty  and  maintenance,  and  was 
an  illegal  contract  But  if  the  Court  should  sustain  the  bill,  we 
contend  that  at  any  rate  the  Plaintiff  is  not  entitled  to  costs. 
The  suit  was  instituted  on  the  footing  of  an  arrangement  that 
Mr.  Wright  should  guarantee  and  indemnify  the  Plaintiff  against 
the  costs ;  and,  in  consideration  of  this  indemnity,  the  Plaintiff 
was  to  hand  over  a  portion  of  the  profits  arising  from  the  pro- 
perty to  Mr.  Wright. 

In  BeyneU  v.  Sjprye  (1),  where  a  person  undertook  the  establish- 
ment of  the  claimant's  rights  on  the  terms  of  guaranteeing  the 
expenditure  necessary  for  that  purpose,  and  of  his  having  half  the 
benefit  of  what  should  be  obtained,  it  was  held  that  such  an  agree- 
ment, whether  it  amounted  strictly  in  point  of  law  to  champerty 
or  maintenance  so  as  to  constitute  a  punishable  offence,  or  not, 

(1)  8  Haro,222 ;  1  D.  M.  &  0.660. 
You  IV.  2K  2 
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T.>G.  M.    must  be  canfiidered  as  against  the  policy  of  the  law,  mischievons, 
1867        and  snch  as  a  Court  of  equity  ought  to  discourage  and  relieyo 

HiLTOH      against 

«^*-  In  Ooekle  v.  WhUing  (1),  where  the  bill  was  dismissed  with 

-^ —  costs^  the  Master  of  the  Bolls  said  that  if  the  Defendant  had  esta- 
blished his  allegation^  that  the  solicitor  of  the  PlaintiiF  had 
guaranteed  his  client  against  the  expenses  of  the  suit,  he  wonld 
have  ordered  the  solicitor  to  pay  the  costs,  as  it  was  in  fact  the 
suit  of  the  solicitor.  So  in  this  case,  the  suit  is  to  all  intents  and 
purposes  the  suit  of  the  solicitor. 

In  Earrinffhn  v.  Long  (2),  the  Master  of  the  Bolls  hel  d  that  an 
indemnity  against  all  costs  incurred  in  the  prosecution  of  a  snit 
amounted  to  maintenance.  The  cases  at  law  establish  the  same 
principle.  In  Stanley  y.  Jones  (3),  it  was  held  that  an  agreement 
to  procure  evidence  in  support  of  a  claim  upon  condition  of 
receiving  a  portion  of  the  sum  recovered  was  illegal.  In  Sprye  v. 
Porter  (4),  the  Court  of  Queen's  Bench  held  that  an  agreement  to 
give  a  portion  of  the  profits  derived  from  property  recovered  by 
means  of  information  given  for  the  purpose  of  the  proceedings, 
amounted  to  maintenance ;  and  in  Simpson  v.  Lamb  (5),*  it  was 
held  that  the  purchase  of  the  subject  matter  of  a  suit  by  the 
attorney  was  void,  as  against  the  policy  of  the  law ;  and  it  made 
no  difference  that  the  purchaser  was  not  the  attorney  on  the  record. 
In  Earle'Y,  Hopwood  (6),  a  contract  with  an  attorney  to  remunerate 
him  for  his  exertions  by  a  sum  commensurate  with  the  benefit 
resulting  to  the  client,  was  held  to  be  void  on  the  ground  of  main- 
tenance. 

Then  suppose  the  Court  should  not  dismiss  the  bill,  the  question 
arises,  what  compensation  the  Plaintiff  would  be  entitled  to.  In 
this  case  it  is  evident  that  the  taking  of  the  coal  was  not  fraudu- 
lent. The  Defendant  was  unable  to  ascertain  who  was  the  ovtuer 
of  the  mines.  He  was  anxious  to  purchase,  but  could  find  no  seller. 
In  that  state  of  things  he  naturally  applied  to  the  person  who  had 
last  sold  the  surface  of  the  land,  and  that  person  being  willing  io 
sell  him  the  coal,  he  purchased  it,  believing  he  was  justified  in 

(1)  1  Ruw.  &  My.  43.  (4)  7  E.  &  B.  58. 

(2)  2  My.  ft  K.  590.  (5)  Ibid.  84. 

(3)  7  Bing.  369.  (6)  9  C.  B.  (N.S.)  566. 
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doing  sa    It  was  the  Plaintiff  who  was  to  blame  in  not  coming     V.-C  M. 
forward  to  proclaim  himself  the  owner.    But  the  Plaintiff  was,  in       i867 
faet,  igncmmt  of  his  title,  and  would  have  remained  so  if  it  had  not      Ho^ 
been  for  the  proceedings  set  on  foot  owing  to  the  conduct  of  the      x^JL« 
Defendant    The  cases  as  to  the  method  of  assessing  compensation        — - 
shew  that  there  is  a  different  principle  applied  when  fraud  is 
proved*     In  Martin  y.  Porter  (1)»  the  Court  decided  that  the 
proper  estimate  of  damages  for  a  trespass  of  this  nature  was  the 
value  of  the  coal  when  gotten,  without  deducting  the  expense  of 
getting  it ;  but  in  that  case  the  Court  went  upon  the  supposition 
that  the  Defendant  had  been  guilty  of  fraud  in  the  matter.    In 
Wood  V.  Morewood  (2),  Baron  Parke  told  the  jury  that  if  there  was 
fraud  or  negligence  on  the  part  of  the  Defendant,  they  might  give 
as  dami^es  the  value  of  the  coals  at  the  time  they  first  became 
chattels^  on  the  principle  laid  down  in  Martin  v.  Porter;  but  if 
they  thought  the  Defendant  was  not  guilty  of  fraud  or  negligence, 
but  acted  fairly  and  honestly,  in  the  full  belief  that  he  had  a  right 
to  do  what  he  did,  they  might  give  the  fair  value  of  the  coals  as  if 
.  the  field  had  been  purchased  from  the  Plaintiff,  and  the  jury 
adopted  the  latter  course.    Hood  ^  Boston  (3),  does  not  touch  this 
question,  since  there  was  no  decision  as  to  the  terms  upon  which 
compensation  was  to  be  given;  but  tke  rule  laid  down  in  Wood  v. 
Moretoood  was  acted  upon  in  Powell  v.  Aiken  (4),  so  far  as  it  can  be 
applied  in  this  case;  and  in  Dean  v.  Thwaite  (5),  the  Court  drew  a 
distinction  between  fraud  and  inadvertence  in  taking  coals  from  a 
neighbouring  pit.    Then  as  to  compensation  for  way-leave.    It  is 
submitted  that  this  is  included  in  the  use  of  the  pit,  for  the  puN 
pose  of  obtaining  coals,  and  the  Plaintiff  can  have  no  claim  in 
respect  of  way-leave. 

Mr.  BaUy,  in  reply : — 

There  is  no  ground  for  alleging  that  the  Plaintiff  has  been 
guilty  of  champerty  or  maintenance  in  this  case.  Mr.  Wright,  who 
gave  the  information,  though  a  solicitor  is  not  the  Plaintiff's  solicitor 
on  the  record.    As  agent  to  Lord  Kinffsdotm  he  necessarily  became 

(1)  5  M.  &  W.  351.  (3)  2  Giff.  692. 

(2)  3  Q.  B.  440,  n.  (4)  4  K.  &  J.  843. 

(5)  21  Beav.  621. 


0 
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T.-O.  M.  aware  that  tlie  Defendant  had  no  title  to  work  the  coal,  and  he 
1867  commnnicated  the  fact  to  the  Plaintiff.  It  was  a  jtist  and  proper 
Hiimnr  agreement  that  Mr.  Wrtphi  entered  into  with  the  Plaintiff  that  if 
he  indemnified  him  against  the  costs  he  shonld  receire  compensa- 
tion in  a  share  of  the  proceeds  of  the  property.  Under  any  dr- 
cnmstances  the  Plaintiff  is  entitled  to  recover^  and  if  this  bill  were 
to  be  dismissed,  he  conld  file  another  npon  which  he  must  succeed. 
The  only  question,  therefore,  is,  whether  the  Defendant  should  paj 
costs  or  not.  There  is  no  merit  shewn  atk  the  part  of  the  Defen- 
dant why  he  should  escape  the  ordinary  decree  for  costs.  He  was 
not  jnstified  in  resisting  the  claim  of  the  Plaintiff,  and  putting  him 
to  the  expense  of  a  suit  to  establish  a  title  which  is  perfectlj 
dear. 

As  to  compensation  for  the  coal,  the  Defendant  has  not  prored 
that  he  worked  them  inadvertently.  On  the  contrary,  he  well 
knew  that  Mr.  Dochley  had  no  title  to  giro  him  when  he  paid 
£800  for  the  sapposed  right  to  the  coaL  The  market  ralne 
wonld  hare  been  more  than  donble  if  there  had  been  any  right  in 
the  render  to  selL 

The  compensation  for  wayJeaye  must  be  a  subject  for  inquiry  in 
Chambers.  A  pnrchaser  of  coal  has  no  right  to  use  a  pit  from 
whidi  he  has  taken  the  minerals  for  the  purpose  of  bringing  up 
coal  from  an  adjacent  mine  without  paying  for  the  use  of  sach 
way-leave. 

The  Vice-Chakcellor  decided  that  the  Plaintiff  had  dearly 
established  his  tide  to  the  mines  in  question,  but  reserved  his 
judgment  upon  the  point  that  was  raised  as  to  champerty  and 
maintenance. 


June  28.    Sib  R.  Malins,  V.C.  : — 

At  the  close  of  the  argument  I  dedded  that  the  Plaintiff  bad 
established  his  title  as  the  son  and  heir  of  JameB  Hilton,  who  le- 
served  the  mines  to  himself  by  the  conveyance  of  March,  1820. 

But  it  was  strenuously  urged  by  the  counsel  for  the  Defendant 
that  the  bargain  between  the  Plaintiff  and  Mr.  Wright,  nnder 
which  this  suit  was  instituted,  amounted  to  champerty  and  main* 
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tenance,  and  conseqnentlj  disqualified  the  Plaintiff  to  sue,  and     \.-o,  h. 
that  I  wafi  therefore  bound  to  dismiss  the  bill,  or  to  make  the        i867 
Plaintiff  pay  the  costs  of  the  suit,  or  that  I  ought  not,  at  all  eyents,      e^lton 
to  gyre  him  any  costs*  ^  ^- 

I  have  carefully  examined  all  the  authorities  which  were  re-        — 
ferred  to  in  support  of  this  argument,  and  they  clearly  establish 
tbat  whenever  the  right  of  the  Plaintiff,  in  respect  of  which  he 
sues,  is  derived  under  a  title  founded  on  champerty  or  main- 
tenance, his  suit  will  on  tbat  account  necessarily  fail.    But  no 
authority  was  cited,  nor  have  I  met  with  any,  which  goes  the 
length  of  deciding  that  where  a  Plaintiff  has  an  original  and  good 
title  to  property,  he  becomes  disqualified  to  sue  for  it  by  having 
entered  into  an  improper  bargain  with  his  solicitor  as  to*the  mode 
of  remunerating  him  for  his  professional  services  in  the  suit  or 
otherwise.    It  is  clear  that  the  bargain  between  the  Plaintiff  and 
Mr.  Wriffht  amounted  to  maintenance,  and  if  the  latter  had  been 
the  Plaintiff,  suing  by  virtue  of  a  title  derived  under  that  contractf 
it  would  have  been  my  duty  to  dismiss  his  bill.    This  would  have 
followed  from  the  decisions  in  Harrington  v.  Long  (1),  Stanley  v. 
Jones  (2),  BeyneU  v.  Sprys  (3),  Sprye  v.  Porler  (4),  Simpson  v. 
Lamb  (5),  and  Earle  v.  Hopwood  (6).    I  do  not  refer  in  detail  to 
those  cases,  but  some  of  them  are  cases  in  which  the  Plaintiff 
sues  by  virtue  of  a  title  derived  under  a  contract  which  amounts 
to  maintenance,  and  others,  as  in  Reyndl  v.  Sprye^  are  bills  to  set 
aside  the  contracts  on  the  ground  that  they  are  tainted  with  that 
objection. 

In  this  case  the  Plaintiff  comes  forward  to  assert  his  title  to 
property  which  was  vested  in  him  long  before  he  entered  into  the 
improper  bargain  with  Mr.  Wright,  and  I  cannot,  therefore,  hold 
him  to  be  disqualified  to  sustain  the  suit. 

But  as  any  decree  I  may  make  for  the  Defendant  to  pay  costs 
would,  in  effect,  go  to  exonerate  Mr.  Wright  from  the  consequences 
of  the  improper  contract  he  has  entered  into  with'the  Plaintiff,  and 
would  to  that  extent  be  for  his  benefit,  the  decree  I  shall  give  the 
Plaintiff  will  be  without  costs.    I  am  the  more  reconciled  to  not 

(1)  2  My.  &  K.  590.  (4)  7  E.  &  B.  68. 

(2)  7  Bing.  369.  (5)  Ibid.  84. 

(3)  8  Hare  222 ;  1  D.  M.  &  G.  660.  (6)  9  C.  B.  (N.S.)  566. 
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V.-O.  H.     giving  the  Plaintiff  costs,  because  ihe  neglect  of  his  own  lights 

1867        has  placed  the  Defendant  in  a  position  of  considerable  difficulty  :-*• 

Humnr      [His  Honour  here  stated  the  facts  set  forth  in  the  DefendaDt^g 

WoovB,      affidavit  as  to  the  manner  in  which  he  obtained  a  conveyance 

of  the  coal.]    This  difficulty  would  not  have  arisen  if  Mr.  H^on 

had  known  the  effect  of  the  deeds  which  were  in  his  possesaioiL 
The  Plaintiff  is,  however,  entitled  to  a  declaration  of  his  right  to 
the  mines  in  question,  and  to  tlie  injunction  which  is  asked  for 
against  the  future  working  of  the  coal  by  the  Defendant,  and  to 
compensation  for  the  value  of  the  coal  which  has  already  been 
worked  by  the  Defendant. 

There  is  much  difficulty  as  to  the  mode  of  assessing  the  com- 
pensation to  an  owner  of  coal  which  has  been  improperly  worked 
by  the  owner  of  an  adjoining  mine.  It  is  dear  upon  the  authorities 
that  a  different  principle  is  applicable  when  the  coal  is  taken  in- 
advertently, OTi  as  in  the  present  case,  under  a  hand  fide  belief  of 
title,  and  when  it  is  taken  fraudulently,  with  full  knowledge  on 
the  part  of  the  taker  that  he  is  doing  wrong,  or,  in  other  words, 
committing  a  robbery.    In  such  eases  it  may  be  proper  to  apply 
the  strict  rule  laid  down  in  Martin  v.  Porter  (1),  which  is  to 
charge  the  value  of  the  coal  without  allowing  any  of  the  expenses 
of  getting  it.    But  in  cases  where  no  such  ingredients  have  existed 
a  milder  rule  has  been  applied,  as  in  Morgan  v.  Powell  (2)  and 
Wood  V.  Morewood.  (8)    In  the  latter  case,  a  rule  was  adopted 
by  Lord  Wensleydale  which  I  shall  follow  on  the  present  occasion. 
That  was  an  action  under  circumstances  similar  to  the  preset,  by 
which  the  Plaintiff  complained  that  the  Defendant  had  worked 
from  the  adjoining  pits  into  the  Plaintiff's  mines.     The  circum- 
stances are  stated  which  led  to  the  belief  on  the   part  of  the 
Defendant  that  he  was  entitled  to  do  so.    He  had  won  the  coals 
under  the  closes   bond  fide,  supposing  that  these  were  his  o\in 
under  a  title  obtained  from  another  person.     On  the  principle  of 
Martin  v.  Porter^  the  damages  would  have  amounted  to  between 
£10,000  and  £11,000.     Sir  William  FolleU,  for  the   Defendant, 
contended  that  the  jury  were  the  proper  judges  of  damages,  and 
that  in  that  case,  where  there  was  no  imputation  of  firaud,  or  want 

(1)  6  M.  &  W.  351.  (2)  3  Q.  B.  278. 

(3)  3  Q,  B.  440,  n. 
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of  reasonable  care  and  caution  on  the  part  of  the  Defendant,  they     v.-O.  M. 
might  assess  the  damages  on  the  principle  that  the  Defendant        iser 
should  pay  the  fair  price  per  acre  at  which  the  bed  of  coal  would      hotos 
have  been  sold  to  a  person  who  was  to  be  at  the  expense  of  getting  •• 

it    Mr.  Baron  Parke  told  the  jury,  that  if  they  found  for  the        — 
Plaintifiis  they  were  to  determine  what  damages  should  be  given ; 
that  if  there  was  fraud  or  negligence  on  the  part  of  the  Defendant, 
they  might  give,  as  damages  under  the  count  in  trover,  the  value  of 
the  coals  at  the  time  they  first  became  chattels,  on  the  principle  laid 
down  in  Martin  v.  Porter  (1) ;  but  if  th^y  thought  that  the  Defendant 
was  not  guilty  of  fraud  or  negligence,  but  acted  fairly  and  honestly, 
in  the  lull  belief  that  he  had  a  right  to  do  what  he  did,  they  might 
give  the  fair  value  of  the  coals  as  if  the  coal  field  had  been 
purchased  from  the  Plaintiff.      The  jury  adopted  the  latter  esti- 
mate, and  found  for  the  Plaintiff  damages  £210  per  acre,  which 
amounted  to  £2310,  instead  of  £10,000  or  £11,000.    No  motion 
for  a  new  trial  was  made.    That  decision  was  acquiesced  in,  and  that 
is  the  principle  which  I  intend  to  apply  to  the  present  case.    Then, 
applying  that  principle,  the  decree  will  be  a  declaration  that  the 
Plaintiff  is  entitled  to  the  mines ;  the  injunction,  according  to 
the  prayer  of  the  bill ;  an  account  of  what  quantity  of  coals  belong- 
ing to  the  Plaintiff  hafe  been  worked  by  the  Defendant,  and 
what  he  is  entitled  to  in  respect  of  such  coals ;  but  in  taking  that 
account^  I  propose  to  declare  that  in  estimating  the  amount  to  be 
paid  by  the  Defendant  for  the  coal  gotten  by  him,  he  is  to  be 
paid  the  &ir  value  of  such  coal,  as  if  the  coal-field  had  been 
purchased  from  the  Plaintiff  by  the  Defendant  at  the  fair  market 
value  of  the  district 

There  is  only  one  other  topic  urged,  which  is,  that  the  Plaintiff 
is  also  entitled  to  compensation  for  the  way-leave,  as  it  was  called, 
that  is,  a  sort  of  rent  for  the  coal  obtained  from  another  pro- 
perty which  he  has  taken  through  the  property  of  the  Plaintiff. 
I  am  not  very  much  impressed  with  that  argument,  for  it  is 
impossible  that  anybody  can  say  that  any  damage  has  been  done 
to  the  Plaintiff  in  consequence  of  the  Defendant  leading  coal. 
I  will  not,  however,  preclude  the  question,  and  therefore  I  will 
also  make  that  the  subject  of  reference,  whether  the  Plaintiff  is 

(1)  5  M.  &  W.  351. 
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y.«0.  M.     entitled  to  any,  and  what,  compensation  far  the  way-leave  through 

igC7       ^s  property  for  the  coal  got  under  other  property  than  that  of  the 

J^       Defendant    This  decree,  as  I  haye  already  said,  will  be  without 

V-         costs.    I  ought  to  add  that,  in  coming  to  this  conclusion,  I  oou* 

— .       sider  I  am  acting  in  perfect  conformity  with  the  yiews  of  Yioa* 

Chancellor  Wood,  as  expressed  in  FoweU  y.  Aiken  (1). 

Solicitor  for  the  Plaintiff:  Mr.  PcUerson. 

Solicitors  for  the  Defendant :  Messrs.  Cwrdiffe  &  Beaumoni, 

<(1)  4  E.  &  J.  843. 
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PAKFITT  V.  HEMBEa  M.  R. 

WQl^Qi/i  in  TruH  for  Devisees  for  their  Lives  and  their  Issue  far  their  Lives         ^ 

for  ever — Estate  Tail — Cy-pres,  June  7, 27. 

Tknse  in  trust  for  A,  for  life,  with  remainder  in  tnut  for  B,^  C,  and  2>., 
and  the  survivor,  for  their  lives  and  the  life  of  the  survivor,  and  for  the 
isBue  of  them  respectively  for  their  lives  for  ever,  as  tenants  in  common,  with 
a  gift  over  on  their  death  without  issue,  or  in  case  of  the  death  of  all  their 
issue ;  and  a  direction  that  the  hefore-stated  entails  to  P.,  C,  and  i>.,  and 
their  respective  Issnes,  were  to  he  equally  divided  amongst  the  daughters  as 
well  as  the  sons  of  them  and  their  issue  :— 

Bdd,  that  B.,  C,  and  2>.  took  equitahle  estates  in  remainder  for  their 
lives  and  the  life  of  the  survivor,  with  cross-remainders  hetween  them,  and 
that,  on  the  death  of  the  survivor,  all  the  children  of  B^  C7.,  and  2>.  took 
equitable  estates  as  tenants  in  common  in  tail,  with  cross-remainders  between 
them  in  tail. 

The  doctrine  of  cy-pres,  established  by  Eumberston  v.  Humbersion  (1),  is 
applicable  to  such  a  devise,  and  not  merely  to  a  will  of  an  executory  cha- 
racter. 

X  flIS  was  a  suit  for  the  purpose  of  obtaitiiiig  the  opinion  of  the 

Court  on  the  construction  of  the  will  of  the  testator^  Robert  Parfitt 

the  elder.     The  testator,  by  his  will,  dated  the  18th  of  September, 

1800,  deyised  to  three  trustees^  and  their  heirs,  certain  real  estates 

tipon  trust  to  permit .  his  brother,  WiUiam  Parfitt  the  elder,  to 

reoeiFe  the  rents  for  his  life,  and,  after  his  death,  he  directed  them 

to  inyest  the  rents  until   William  Parfiit  the  younger,  Robert 

Parfitt  the  younger,  and  Elizdbeth  Parfiit,  the  sons  and  daughter  of 

his  said  brother,  should  respectively  attain  twentyM)ne,  and  divide 

the  same  as  therein  mentioned ;  and  as  to  the  disposition  of  the 

fee  of  the  said  estates  after  his  said  nephews  and  niece  should 

respectively  attain  twenty-one,  he  devised  the  same  as  follows  t — 

**  Unto  my  said  nephews  and  niece,  and  the  surviv(»i9  of  them, 

for  their  respective  lives  and  the  life  of  the  longest  liver  of  them, 

and  to  the  issue  and  issues  of  them  respectively  for  their  respec* 

tire  lives  for  ever,  as  tenants  in  common,  and  not  as  joint  tenants, 

upon  this  trust  and  confidence  in  my  said  trustees  to  permit  my 

Bsdd  nephews  and  niece,  and  the  survivors  and  survivor  of  them,  to 

enter  upon  my  said  real  estates,  and  receive  the  rents  thereof  in 

(1)  1  P.  Wms.  332. 
You  IV*  2  L  2 
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H  R.       equal  shares  (if  more  than  one)  for  their  lives,  and  the  life  of  the 
igffj        longest  liver  of  them." 

But  in  case  any  of  his  nephews  or  niece  should  die  leaving  issue, 
ff*         then  the  testator  directed  that  the  share  of  his  nephews  and  niece 
so  dying  should  be  held  for  the  use  of  such  issue  during  minority, 
and  when  such  issue  should  attain  twenty-one,  upon  trust  to  divide 
the  same  equally  amongst  them ;  and  in  case  all  his  nephews  and 
niece  should  die  before  attaining  twenty-one,  and  without  issue, 
then  the  estates  were  to   go  to  the  children  of  William  FHi 
and  Robert  Parfeit,  of  Henbury,  on  similar  trusts ;  and  as  concern- 
ing the  disposition  of  the  fee  of  his  estate  and  lands,  in  case  his 
nephews  and  niece  should  die  without  issue,  or  in  case  of  the  ex- 
tinction and  death  of  all  their  issue,  the  testator  devised  the  same 
to  the  children  of  the  said  WHliam  Pitt  and  Boberi  Parfeitf  oC 
Hetibury,  as  therein  mentioned,  with  a  gift  over  on  the  death  of 
all  of  them  under  twenty-one,  and  added  the  following  words: — 

''  And  I  direct  that  the  before-stated  entails  to  my  nephews  and 
niece  and  their  respective  issues  as  aforesaid,  and  in  case  of  their 
death  and  the  extinction  of  their  issue  as  aforesaid  to  the  said 
William  Pitt  and  Robert  Parfeit  and  their  issue,  is  intended  to  be 
equally  divided  amongst  the  daughters  as  well  as  the  sons  of 
them,  my  nephews  and  niece  and  their  issue,  or,  in  case  of  their 
death,  amongst  the  daughters  as  well  as  sons  of  the  issue  of  WU- 
Ham  Pitt  and  Robert  Parfeit,  according  to  the  respectiye  share  of 
his,  her,  or  their  parents." 

The  testator  died  in  1803.  His  brother,  William  Parfitt  the 
elder,  died  in  1809,  leaving  the  testator's  two  nephews  and  niece, 
William  Parfitt  the  younger,  R(^>ert  ParjM  the  younger,  and 
Elizabeth  Parfitt,  surviving,  who  all  lived  to  attain  the  age  of 
twenty-one. 

Elizabeth  Parfitt  (afterwards  the  wife  of  B.  Toleman)  died  in  1818, 
leaving  one  son,  who  died  a  bachelor  and  intestate  in  April,  1858, 
and  no  act  was  done  by  him  or  his  mother  to  bar  the  estate  tail. 

In  December,  1858,  William  Parfitt  the  younger  executed  a  dis- 
entailing assurance  of  the  share  or  shares  of  lands  to  which  he  was 
entitled  under  the  will  of  the  testator,  or  as  his  heiivat-Iaw.  He 
died  in  1863,  leaving  six  children,  who  were  the  present  Plaintiffs 
and  having  by  his  will  devised  his  real  estates  to  trustees. 
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In  Jane,  1863,  Boberi  ParfiU  the  younger  executed  a  disentail-       H.B. 
ing  assurance  of  the  share  or  shares  of  lands  to  which  he  was        1867 
entitled  under  the  will  of  the  testator.    He  died  in  1865,  haying     TAmm 
by  his  will  devised  his  real  estate  to  trustees.  „_^ 

The  main  question  for  the  decision  of  the  Court  was,  what  was 
the  true  construction  of  the  devise  in  the  testator's  will  to  his  two 
nephews  and  niece,  and  the  three  following  constructions  were 
contended  for : — 

1.  That  the  two  nephews  and  niece  of  the  testator  took  equitable 
estates  tail  in  remainder  expectant  upon  the  death  of  William 
ParJUt  the  elder,  as  tenants  in  common,  with  cross-remainders 
between  them  in  tail,  which  estates  became  estates  in  possession 
on  the  death  of  William  ParJUt  the  elder. 

2.  That  the  said  nephews  and  niece  took  equitable  estates  for 
life  as  tenants  in  common  in  remainder  expectant  on  the  death  of 
WiUiam  ParJUt  the  elder,  with  cross  remainders  between  them  for 
life,  and  tliat  all  the  limitations  of  the  will  subsequent  to  such 
life  estates  were  void,  as  tending  to  a  perpetuity. 

3.  That  the  said  nephews  and  niece  respectively  took  equitable 
estates  for  life  in  remainder  expectant  on  the  death  of  William 
Par/at  the  elder,  and  with  or  without  cross  remainders  for  life, 
among  ihem,  with  remainder  to  their  respective  issue,  either  in 
tail  or  for  life,  and  with  or  without  cross  remainders  between 
them  in  tail  or  for  life  only. 

The  third  construction  was  supported  by  the  Plaintififs ;  the 
second  by  the  devisees  in  trust  under  the  will  of  William  ParJUt 
the  younger;  and  the  first  by  the  devisees  in  trust  under  the 
will  of  Bdbert  ParJUt  the  younger. 

Mr.  Chapman  Barber,  for  the  Plaintiffs. 

Mr.  Bristowe,  for  the  devisees  in  trust  under  the  will  of  William 
ParJUt  the  younger. 

Mr.  JoUiffe,  for  the  devisees  in  trust  under  the  will  of  Bdbert 
ParJUt  the  younger* 

Mr.  Chapman  Barber,  in  reply. 

[Tlie  following  authorities  wero  cited : — Eaddeheij  v.  Adams  (1) ; 

(I)  22  lUav.  CCG. 

2  L  2  2 
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H.  B.       Seaward  y.  Willock  (1) ;  Blandford  v.  Thaekerdl(2) ;  Humb^rshn  v. 
1867        Rurnberdon  (3) ;  Beard  y.  fTerfcoft  (4)^  SomervUle  y.  Ldhbridge  (5) ; 
Partot     Mortimer  v.  fFerf  (6).] 

v. 


June  27,     Lord  Romilly,  M.R.:— 

I  think  that  in  this  will  an  intention  is  shewn  to  give  a  series  of 
life  estates  in  perpetuity  to  the  issue  of  the  nephews  and  niece. 

K I  admitted  the  contention  that  the  Plaintiffs,  as  the  issae  o! 
the  nephews  and  niece  of  the  testator^  took  equitable  estates  for  life, 
with  cross  remainders  for  life  between  them,  the  result  would  be 
hat»  beyond  the  life  estates  taken  by  the  issue  in  existence  at  the 
decease  of  the  nephews  and  niece  of  the  testator,  all  the  subsequent 
limitations  would  be  void,  and  the  testator  would  have  died  intes- 
tate as  regards  them.    I  think  this  is  a  result  which  ought  always, 
if  possible,  to  be  avoided ;  and  I  think  the  doctrine  of  ey-pres 
established  by  Humherston  v.  Humherston,  is  not  a  doctrine  to 
be  confined  to  cases  where  the  testator  has  made  a  will  of  an 
executory  character,  and  has  imposed  on  the  Court,  or  on  persons 
surviving  them,  the  duty  of  carrying  his  general  intention  into 
effect  by  framing  a  settlement  for  that  purpose,  but  that  this  doc- 
trine is  a  rule  of  construction,  and  that,  when  the  Court  finds  that 
the  object  expressed  by  the  testator  is  to  give  to  A.  an  estate  for 
life,  to  A's  eldest  son  another  estate  for  life,  and  to  his  eldest  son 
a  third  estate  for  life,  and  so  on,  the  Court  will  carry  that  intention 
into  effect  as  nearly  as  it  can,  by  giving  to  A.  an  estate  for  life, 
and  to  his  eldest  son,  if  unborn  at  the  death  of  the  testator,  an 
estate  in  tail  male,  or,  if  he  be  alive  at  the  death  of  the  testator,  an 
estate  for  life,  with  a  remainder  to  his  eldest  son  in  tail  male.    It 
is  obvious  that  if  no  tenant  in  tail  executes  a  disentailing  deed, 
this  accurately  effects  the  intention  of  the  testator  from  generation 
after  generation.    It  is  true  that  the  law,  as  incidental  to  an  estate 
tail,  allows  any  one  of  the  tenants  in  tail  in  possession,  to  defeat 
that  intention  by  disentailing  the  estate,  but  this  circumstance 
does  not  appear  to  me  to  affect  the  reasoning  which  entitles  the 

(1)  5  East,  198.  (4)  5  B.  &  A.  801 ;  T,  &  R  25. 

(2)  4  Bro.  C.  0.  894  j  2  Tw.  238.         (5)  6  T.  11.  213. 

(3)  1  P.  Wma.  332,  (6)  2  Sim.  274. 
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Court  to  do  what,  as  far  as  can  be  allowed,  effects  the  intention  of      lf.B. 
the  testator.    In  the  case  I  haye  supposed.  Ah  son  or  grandson       1867 
wonld,  if  I  held  that  he  was  only  to  take  a  life  estate,  enjoy  the     v^vn 
estate  for  life,  and  then  it  would  go  to  the  testator's  heir-at-law ;     ^  ** 
hot  if  the  construction  I  support  applies,  he  still  enjoys  the  estate        — 
for  life,  and  if  he  does  no  act  to  destroy  the  entail,  the  estate  goes 
to  his  son  in  like  manner :  but  eren  if  he  does  any  act  to  destroy 
the  entail,  the  probability  is  that  he  resettles  the  property  in  a 
maimer  more  nearly  resembling  the  wishes  of  the  testator  than 
any  other  construction  would  admit  of. 

This  seems  to  me  to  be  the  rule  of  construction  adopted  in 
Vanderplanh  v.  King  (1),  and  also  in  Monypenny  v.  Bering  (2). 
Though  this  rule  of  construction  may  be  called  technical,  still  it  is 
a  very  reasonable  one,  as  it  preyents  intestacy,  and  executes  the 
testator  s  intention  as  nearly  as  the  law  will  allow. 

I  cannot  in  this  case  adopt  the  construction  that  the  nephews 
and  niece  took  estates  tail,  as  it  would  be  yiolating  the  plain  words 
of  the  testator's  will  to  give  the  will  such  a  construction.    I  think 
that  the  intentions  of  the  testator,  as  expressed  by  the  words  used 
by  him  in  his  will,  are  to  be  thus  effected,  namely,  that  the  free- 
hold hereditaments  devised  by  his  will  are  giyen  to  his  two  nephews 
and  his  niece  for  their  lives  and  the  life  of  the  survivor,  not  as 
joint  tenants,  but  what  practically  amounts  to  the  same  thing,- 
with  cross  remainders  for  life  between  them,  and  that,  upon  the 
death  of  the  surviyor,  the  children  left  by  all  three  form  a  class 
who  take  equitable  estates  as  tenants  in  common  in  tail  general, 
with  cross  remainders  between  them.    As  I  understand  that  only 
one  of  these  three  persons  left  issue  that  survived  the  nephew 
who   died  last,  and  that  the  Plaintiffs  are  these  persons,  I  am 
of  opinion  that  the  Plaintiffs  take  under  this  will  equitable  estates 
in  tail  general  as  tenants  in  common ;  and  that  as  the  gift  oyer  to 
the  children  of  WiUiam  Pitt  and  Rohert  Parfeit  is  only  on  the 
failure  of  all  the  issue  of  the  first  takers,  my  opinion  is  that  they 
take  with  cross  remainders  between  them  in  tail. 

Solicitors:    Messrs.  Meredith^  Lucas,  &  Meredith^  agents    for 
Messrs.  Orossmans  &  Lloyd,  Thonibury, 

(I)  8  Hare,  1.  (2)  16  M.  &  W.  418. 
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M.B.  MACLAEEN  v.  STAINTON. 

1867 


Administration — Claim  against  Estate  qf  Testator — Compromise — Apportion* 
^^^  4«  ment  hetween  Capital  and  Income, 

A  claim  made  against  the  estate  of  a  testator  was  compromised  by  the 
payment  of  a  large  sum  several  years  after  the  testator's  death : — 

Hdd^  that  the  amount  due  for  principal  and  Interest  at  the  testatoi^s  death 
must  be  treated  as  a  debt  due  from  his  estate,  and  the  corpus  thereof  reduced 
by  that  amount ;  and  that  any  benefit  gained  to  the  estate  by  the  compro- 
mise must,  as  between  the  persons  entitled  to  the  corpus  and  income  thereof, 
be  apportioned  in  the  ratio  of  the  amount  due  from  the  testator  at  the  day  of 
his  death,  to  the  further  amount  calculated  to  have  been  due  from  his  estate 
at  the  time  when  the  compromise  was  efi^ted. 

XHIS  suit  was  for  the  administration  of  the  estate  of  Henry 
StaifUon,  who,  by  his  will,  devised  and  bequeathed  his  residuary 
real  and  personal  estate  upon  trust  for  sale  and  conversion; 
and  directed  the  proceeds  to  be  divided  into  eight  parts,  two  of 
which  were  to  be  allotted  to  each  of  his  two  sons,  one  to  eacb  of 
his  three  daughters  then  living,  and  one  to  the  children  of  a 
deceased  daughter;  and  the  respective  shares  of  his  sons  and 
daughters  were  to  be  held  upon  trust  for  them  during  their  respec- 
tive lives,  and  after  their  deaths  for  their  children. 

The  testator  died  on  the  5th  of  December,  1851.    He  had  for  a 
long  period  acted  as  agent  to  the  Carron  Company,  and  after  his 
decease  that  company,  and  the  representatives  .of  various  share- 
holders therein,  instituted  legal  proceedings  for  the  purpose  of 
giving  effect  to  certain  claims  made  by  them  on  the  estate  of  the 
testator,  in  respect  of  dealings  with  tlie  property  of  the  company, 
and  certain  shares  therein.     After  the  litigation  had  gone  on  for 
some  time,  and  an  investigation  had  been  made,  on  behalf  of  the 
persons  entitled  to  the  estate,  as  to  the  amount  likely  to  be  re- 
covered therefrom,  agreements  were  entered  into  upon  the  footing 
of  the  result  of  such  investigation  for  the  compromise  of  these 
claims ;  and  in  pursuance  thereof  large  sums  (in  the  case  of  the 
Carron  Company  two  sums  of  £220,000  and  £104,654  16s.)  were, 
with  the  sanction  of  the  Court,  and  several  years  after  the  death  of 
the  testator,  paid  to  the  claimants  in  satisfaction  of  their  claims. 
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In  the  course  of  certain  inquiries  which  had  been  directed  by       H.R. 
an  order  made  in  this  suit,  the  question  arose  how  the  payment  of       1867 

*»_r  ,  ^y 

these  sums  was  to  be  borne  by  the  testator's  estate  as  between  the    jf  aclabeit 
corpus  and  income  thereof;  and  a  summons  was  taken  out  by  the    » '  *- 

•  DTAiirroH'* 

Plaintifisy  the  executors  of  the  testator,  for  the  purpose  of  obtain-       

bg  the  opinion  of  the  Court  on  the  point.  The  facts  were  set  out 
in  a  statement  prepared  for  the  purpose,  which,  howeyer,  contained 
no  account  of  the  calculations  upon  the  basis  of  which  the  com- 
promises were  effected. 

Mr.  Letoin,  for  the  Plaintiffs,  stated  the  question. 

Mr.  Kenyon,  Q.C.,  and  Mr.*!''.  Lewin^  for  the  tenants  for  life  of  the 
residuary  estate : — 

The  sums  paid  in  carrying  out  the  compromises  were  so  paid 
without  reference  to  the  amount  of  principal,  interest,  and  costs; 
or,  at  all  eyents,  the  Court  has  no  means  of  ascertaining  what  pro- 
portion of  these  sums  was  attributed  to  principal  and  what  propor- 
tion to  interest.  Under  these  circumstances  the  whole  ought  to  be 
paid  out  of  corpus.  The  Court  will  not  enter  into  a  speculation  as 
to  how  mach  ought  to  come  out  of  corpus,  and  how  much  out  of 
income,  any  more  than  upon  the  occasion  of  a  renewal  of  a  lease 
by  trustees,  which  is  always  paid  out  of  corpus. 

Mr.  Southgate,  Q.C.,  and  Mr.  F.  Waller,  for  persons  entitled  to 
the  corpus : — 

The  sums  were  paid  some  years  after  the  death  of  the  testator, 
in  satisfaction  of  a  debt  due  from  him.  The  sums  so  paid  were 
made  up  of  three  items,  yiz.,  the  principal  debt,  interest  which 
had  accrued  due  at  the  testator's  death,  and  interest  which  had 
accrued  subsequently.  The  principal  and  interest  due  at  the 
testator's  death  together  constituted  a  debt  for  which  the  corpus  of 
the  estate  was  liable ;  and  subsequent  interest  thereon,  at  the  rate 
of  4  per  cent.,  ought  to  haye  been  kept  down  by  the  tenant  for 
life.  The  amount  due  at  the  testator's  death  ought  to  be  ascer- 
tained by  reference  to  the  inyestigations  on  which  the  compro- 
mises were  effected,  and  a  proportional  part  of  the  whole  sum  paid 
in  carrying  out  the  compromise  paid  out  of  the  corpus ;  and  the 
rest  ought  to  be  borne  by  the  tenant  for  life. 


Haclabek 

V, 

Staixtoh, 
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M.  a  Mr.  Appach  (Mr.  Sdtpyn,  Q.C.,  with  him),  for  other  parties  ia 

1867       the  same  interest. 

Mr.  Kenyan,  iii  reply. 

LOBD  EOMILLY,  Mil. : — 

I  have  written  down  what  I  think  is  the  principle.  Declare 
that  the  amount  due  for  principal  and  interest  on  any  one  of  the 
respective  sums  at  the  death  of  the  testator  is  to  be  treated  as  a 
debt  due  from  the  estate  of  the  testator,  and  that  the  estate  must 
be  considered  as  reduced  in  capital  by  that  amount  at  that  time ; 
that  the  amount  gained  by  the  Plaintiffs  by  the  compromise  must 
be  apportioned  in  the  proportion  of  the  amount  due  from  the  testator 
at  the  day  of  his  death  to  the  further  amount  calculated  to 
have  been  due  from  his  estate  at  the  day  of  the  compromise ;  and 
that  any  sum  received  by  the  tenant  for  life  in  excess  of  what  he 
was  entitled  to  on  that  principle  is  to  be  recouped  by  him,  and 
made  good  to  the  estate  of  the  testator.  I  can,  perhaps,  make  the 
matter  plainer  by  using  figures.  Suppose  at  the  death  of  the 
testator  there  was  £110,000  due  for  principal,  and  £80,000  for 
interest,  that  would  make  £190,000  due  at  the  death  of  the 
testator.  If  it  had  been  paid  at  that  time  there  would  have  been 
a  diminution  of  the  estate  to  that  extent,  but  no  arrangement  took 
place  for  twelve  or  thirteen  years  afterwards.  In  the  meantime 
there  was  £50,000  additional  interest  required,  so  that  the  claim 
which  might  have  been  made,  according  to  your  actuary's  notion, 
was  £240,000.  Then  a  compromise  is  made  for  £220,000,  leaving 
a  profit  to  the  estate  of  £20,000.  That  £20,000  profit  is  to  be 
apportioned  between  the  £190,000  due  at  the  death  of  the  testator 
and  the  £50,000  which  has  subsequently  accrued  due. 

Solicitors :  Messrs.  H.  &  8.  JB.  Leiuin ;  Messrs.  JkiMwm,  Bryan, 
(t  Daweon^ 
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LOWIS  V.  RUMNEY.  »'•  i^ 

18G7 


lf(bi(n'  and  Oreditot^^Administraiion — Debt  hatred  hy  Statute  of  Limitations — 

Payment  to  prejudice  of  Devisees,  J^y  18» 

An  executor  may,  in  the  exercise  of  his  discretion,  pay  a  debt  barred  by 
the  Statute  of  Limitations^  notwithstandlDg  that  the  personal  estate  of  tho 
testator  is  insufficient;  and  he  will  be  allowed  the  payment  as  against  tho 
devisees  of  real  estate,  upon  which  other  debts  are  iu  consequence  thrown, 

John  BTEFHENSON,  by  his  will,  dated  the  19th  of  February, 

1859,  after  appointing  the  Plaintiffs,  Michael  Lowis  and  Christopher 

Simpson,  executors,  devised  all  his  real  estate  to  them,  their  heirs 

and  assigns,  upon  trust  to  sell  the  same  within  one  year  after  the 

death  of  the  testator's  sister,  Mizaheth  Rumney,  or  her  husband, 

fl^iBiam  Bumney,  or  the  survivor  of  them ;  and  to  divide  the 

proceeds  equally  between  his  three  nieces  and  his  nephew  therein 

named ;  and  in  case  any  of  them  should  die  in  the  lifetime  of  Miza- 

heih  or  William  Eumnetf,  his  or  her  share  was  to  be  paid  to  the 

snrvivorg  or  survivor  of  them.  He  also  gave  and  bequeathed  to  his 

executors,  upon  trust,  all  his  stock,  crop,  and  implements  of 

husbandry,  and  the  residue  of  his  personal  estate  and  effects, 

subject  to  the  payment  of  his  just  debts,  funeral  and  testamentary 

expenses ;  but  it  was  his  express  will  that  his  sister,  Elizabeth 

Bunrney,  and  her  husband,  William  Rumney^  should  enjoy  and  have 

hi  their  own  use  all  rents  and  profits  arising  from  his  real  and 

personal  estate  during  the  term  of  their  natural  lives. 

The  testator  and  Elizabeth  Rumney  both  died  in  1859 ;  William 
Bumney  was  stiU  living. 

The  testator's  personal  estate  proved  insufficient  for  the  pay- 
ment of  his  debts,  and  this  suit  was  instituted  in  1866  for  the 
administration  of  his  real  estate.  The  ordinary  decree  was  made ; 
and  by  his  certificate  the  Chief  Clerk  found,  amongst  other  things, 
that  the  Plaintiffs  were  entitled  to  be  allowed  in  their  accounts 
the  sum  of  £140,  paid  by  them  on  the  27th  of  August,  1861,  in 
satisfaction  of  a  promissory  note  of  the  testator,  which  bore  date 
the  18th  of  May,  1850,  and  was  barred  by  the  Statute  of  Limita- 
iions.    The  nephew  and  two  of  the  nieces  of  the  testator  named  in 
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u.  IL      his  will  took  out  a  summons  to  vary  the  certificate  by  disallowing 
1867       this  item.    It  was  admitted  that  the  real  estate  would  be  sufficient 
^]^I[JJ^      for  payment  of  all  the  debts, 

RraoTEY.         jjj,   BaggaUay^  Q.O.,  and  Mr.  Trtpp,  in  support  of  the  sum- 
mons:— 

The  executors  have  paid  a  debt  barred  by  the  Statute  of  Limita- 
tions, without  any  resistance,  and  have  thus  thrown  the  debt  on 
the  real  estate.  An  executor  niay  pay  such  a  debt  out  of  pore 
personal  estate ;  but  he  does  not  in  any  way  represent  the  real 
estate  of  a  testator ;  and  for  the  benefit  of  the  real  estate  it  is  his 
duty  to  plead  the  statute  as  a  defence  to  such  a  claim.  The 
creditors  can  only  get  their  debts  paid  by  means  of  a  suit  in  this 
Court,  there  being  no  charge  of  debts  on  the  real  estate  by  the  will 
If  the  executor  were  now  seeking  to  pay  the  debts,  the  residuary 
devisees  might  interfere,  and  compel  the  defence  to  be  set  up ;  why 
should  they  be  prejudiced  by  his  prior  acts  ?  [They  referred  to 
Hai  V.  Wallcer  (1) ;  MoCuUoch  v.  Bawes  (2).  ] 

Mr.  C.  J,  Sliebleare,  for  the  executors ;  and 

Mr.  jff.  F,  Sliebbeare,  for  other  parties. 

Lord  Komilly,  M.R.  : — 

I  think  it  is  much  to  bo  regretted  that  the  statute  did  not 
destroy  the  debt  instead  of  merely  taking  away  the  remedy  for  it 
The  result  is,  that  questions  constantly  arise,  and  amongst  others, 
whether  an  executor  may  not  pay  a  debt  barred  by  lapse  of  time. 
I  am  of  opinion  that,  in  the  exercise  of  his  discretion,  he  may  do 
so,  and  that  it  does  not  make  the  slightest  difference  whether  the 
personal  estate  is  sufficient  or  insufficient.  If  it  be  insufficient, 
the  statute  gives  the  creditor  a  remedy  against  the  real  estate ; 
but  that  does  not  interfere  with  the  discretion  of  the  executor. 

The  summons  must  be  dismissed. 

Solicitors :  Messrs.  Gray,  Johnsfon,  (£  Mounsey  ;  Mr.  J,  Trail 

(I)  4  K.  &  J.  IGG.  (2)  9  D.  &  R.  40. 
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July  n.  ](t, 


In  re  BREECH-LOADING  ARMOURY  COMPANY.  M.  lu 

In  re  MERCHANTS*  COMPANY.  }^ 

Companies  Act,  1862,  «.  ll^Sxaminaiion — Attendance  of  Counsel  and 
Solicitor — He-examination — Notes  of  Proceedings, 

Where  a  person  is  examined  at  the  instance  of  the  official  liquidator  under 
8  115  of  the  Companies  Act^  1862,  his  counsel  and  solicitor  are  entitled  to 
be  present  at  the  examination,  to  examine  the  deponent  when  the  examina- 
tion on  behalf  of  the  official  liquidator  is  concluded,  and  to  take  notes  of 
the  proceedings. 

July  11.       In  re  BREECH-LOADING  ARMOURY  COMPANY. 

IHIS  was  an  application  by  the  ofBcial  liquidator  of  the  Breech^ 
hading  Armoury  Company,  now  in  course  of  being  wound  up, 
that  Mr.  Henry  Calisher  should  attend,  at  his  own  expense,  before 
the  Special  Examiner,  and  answer  such  questions  as  were  properly 
put  to  him. 

Mr.  Calisher  was  alleged  to  be  a  contributory,  and  was  summoned 
by  the  official  liquidator  to  appear  before  the  Examiner,  and  be 
examined  with  respect  to  the  affairs  of  the  company,  under  the 
115th  section  of  the  Companies  Act,  1862.  In  obedience  to  the 
summons  he  attended  before  the  Examiner,  accompanied  by  his 
solicitor.  After  he  had  been  duly  sworn  the  counsel  for  the  official 
liquidator  desired  the  solicitor  to  leave  the  room,  which  the  soli- 
citor declined  to  do :  and  thereupon  the  examination  was  adjourned 
in  order  that  his  right  to  remain  might  be  determined  by  the 
Court. 

Mr.  Selwyn,  Q.C.,  and  Mr.  Stvansion,  for  the  official  liqui- 
dator : — 

The  present  application  raises  two  questions.  Firat,  whether  a 
person  being  examined  under  sect.  115  of  the  Companies  Act,  is 
entitled  to  be  attended  by  his  counsel  or  solicitor.  We  contend 
that  he  is  not.  The  section  is  analogous  to  similar  provisions 
under  the  Bankruptcy  Acts;  and  under  those  the  counsel  or 
solicitor  of  the  deponent  is  never  allowed  to  attend.  The  object 
of  the  examination  is  to  obtain  information  which  may  be  useful 
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H.B.       to  the  official  liquidator,  but  is  not  evidence,  and  cannot  be  UBcd 

1867        against  the  deponent  or  any  one  else.    But  even  if  it  could  be  so 

j^  f^       used,  still  no  one  ever  heard  of  counsel  appearing  for  a  witness  at 

2^^^     nisi  prius.    In  a  cause  the  deposition  of  a  witness  may  be  taken 

AjofouBY  Cg  ex  parte,  and  then  no  counsel  for  the  %Yitne8S  is  ever  present 

Another  question  raised  is,  whether  the  chambers  of  a  Special 

Examiner  are  a  public  or  private  Court.    The  Examiners  in  the 

Court  of  Chancery  have  a  power  to  order  all  persons  to  leave 

their  offices :  a  fortiori  a  Special  Examiner  can  do  the  same. 

Mr.  Jessel,  Q,C,,  and  Mr.  Cottrell,  for  Mr.  CalisJieTi  were  not 
called  upon. 

Lord  Komilly,  M.R: — 

It  is  impossible  to  say  that  the  examination  of  Mr.  CaliAer  can 
never  be  used  against  him.  Could  he  not  be  tried  for  perjury  ? 
Could  not  you  ask  him,  upon  his  being  examined  afterwards  with 
reference  to  the  same  matters,  '^  Did  not  you  say  so  and  so  before 
the  Examiner  ?' 

Independently  of  this,  many  persons,  whose  evidence  is  entirely 
trustworthy,  become  extremely  embarrassed  upon  cross-examina- 
tion.  It  is  to  be  remembered  that  this  is  an  adverse,  or,  at  all 
events,  an  unwilling  witness.  What  reliance  could  the  Court 
place  on  the  evidence  of  an  unfortunate  man  shut  up  in  a  room 
with  the  Examiner  and  hostile  counsel  without  any  one  to  protect 
him? 

The  witness  is  entitled  to  the  same  protection  which,  except  in 
the  case  of  a  mere  ex  parte  witness,  he  would  have  if  he  were 
examined  before  one  of  the  Examiners  of  the  Court,  or  the  Court 
itself.  He  must  attend  and  be  examined,  but  he  is  entitled  to  be 
attended  by  his  counsel  and  solicitor.. 


July  18.  In  re  MERCHANTS'  COMPANY. 

1  HIS  was  a  summons  by  the  official  liquidator  of  the  Merehcmbf 
Company^  Limited,  that  Mr.  Horace  Edncard  Giapman  might  be 
ordered  to  attend,  at  his  own  expense,  before  the  Exaniinery  and 
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Bubmit  to  be  examined  on  behalf  of  the  liquidator  concerning  the       ^  B. 
dealings  estate,  and  effects  of  the  company,  and  to  answer  all  such       18G7 
questions  as  should  be  properly  put  to  him,  and  to  pay  the  costs       in  re 
of  the  application :  and  that  it  might  be  part  of  the  order  that  no  ^^^1^ 
oounsel,  solicitor,  or  other  person,  should  be  at  liberty  to  attend       "~^ 
such  examination  on  behalf  of  the  said  Horace  Edward  Chapman, 
or  on  behalf  of  any  other  person  except  the  liquidator ;  and  that 
no  notes  of  the  examination  be  taken  either  by  the  said  Horace 
Edioard  Chapman,  or  any  other  person,  except  by  or  on  behalf  of 
the  liquidator* 

Mr.  BaggaUay,  Q.C.,  and  Mr.  Lindley,  for  the  official  liqui- 
dator : — 

The  object  of  the  present  summons  is  to  obtain  the  decision  of 
the  Court  in  reference  to  three  points  of  practice,  which  have 
arisen  in  examining  persons  under  sect  115  of  the  Companiee  Act, 
1862.  Firsts  whether  such  persons  hare  a  right  to  the  presence 
and  assistance  of  their  counsel  and  solicitors  at  the  examination. 
Second,  assuming  the  first  point  to  be  determined  in  their  favour, 
whether  such  counsel  and  solicitors  are  entitled  to  take  an  active 
part  in  the  examination,  by  re-examining  their  clients  after  they 
have  been  examined  on  behalf  of  the  official  liquidator.  Third, 
whether  such  counsel  and  solicitors  are  entitled  to  take  notes,  or 
have  a  copy  of  the  proceedings. 

On  the  first  point  we  submit  that  the  practice  ought  to  be  the 
same  in  winding-up  cases  as  in  bankruptcy.  The  105th  section  of 
the  Companies  Act,  1862,  is  a  copy  of  a  clause  which  has  been  in 
all  the  Bankruptcy  Acts  since  the  time  of  Oeorge  II.  Under 
these  Lord  HardwicJce  declined  to  make  an  order  that  the  person 
summoned  for  examination  might  be  attended  by  counsel:  Ex 
parte  Pareons  (1).  At  common  law  it  has  been  repeatedly  held 
that  no  person  has  any  locus  standi  as  counsel  for  a  witness.  But 
as  we  understand  that  your  Lordship  has  already  decided  the  point 
in  the  case  of  the  BreecMoading  Armoury  Company,  we  press  the 
Argument  no  farther. 

On  the  second  point  we  submit  that  if  the  counsel  and  solicitors 
of  a  deponent  are  to  be  present  at  his  examination,  their  duty 

(1)  1  Atk.  204. 
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M.  B.      mnst  be  confined  to  giying  him  advice  as  to  his  answeiSy  and  that 

1867       they  have  no  right  to  re-examine  him  after  he  has  been  examined 

7„  f.0        on  behalf  of  the  official  liquidator. 
^CoM^PAN^       As  to  the  third  point,  the  object  of  the  examination  is  to  get  at 

the  truth  with  respect  to  the  formation  and  dealings  of  the  com- 
pany. Kow  if  the  counsel  and  solicitors  of  one  deponent  are 
allowed  to  take  notes  of  his  examination,  these  notes  will  be  shewn 
to  other  persons  who  are  summoned  before  the  Examiner :  and 
they  are  thus  enabled  to  prepare  themselves  beforehand,  and  to 
defeat  the  object  of  the  examination.  The  analogy  of  the  practice 
in  bankruptcy  ought  to  be  followed.  In  Boden  v.  DeUow  (1),  the 
Lord  Chancellor  would  not  allow  bankrupts  against  whom  a  bill 
had  been  filed  to  look  at  their  depositions  before  putting  in  their 
answers.  In  ^Brcusys  Case  (2),  it  was  held  that  depositions  in 
bankruptcy  are  of  a  private  nature,  and  the  Court  would  not 
allow  the  deponent  to  have  a  copy.  In  Ex  parte  Bland  (3),  the 
Lord  Chancellor  would  not  restrain  the  Commissioners  in  Bank- 
ruptcy from  examining  the  bankrupt,  so  as  to  allow  him  time 
to  prepare  himself. 

Mr.  Jessel,  Q.G.,  and  Mr.  Winterlctham,  for  Mr.  Chapman,  were 
not  called  upon. 

Lord  Eomilly,  M.E. : — 

The  examination  must  be  conducted  in  the  same  way  as  in 
ordinary  cases.  I  do  not  consider  that  the  cases  on  the  practice 
in  banki-uptcy  have  any  analogy  at  all.  In  those  the  Lord  Chan* 
cellor  issued  a  commission  to  certain  persons,  generally  five  in 
number,  to  inquire  into  the  affairs  of  a  bankrupt.  Those  persons 
were  judges  whom  he  appointed  for  that  purpose ;  and  the  Cooit^ 
having  always  control  over  them,  allowed  them  to  conduct  that 
examination  in  such  a  manner  as  they  thought  most  conducive  to 
eliciting  the  truth.  If,  in  the  course  of  the  proceedings^  any  in- 
formation was  obtained  which  enabled  other  parties  to  bring  an 
action,  or  to  institute  a  suit^  then  the  rules  relating  to  an  action, 
or  to  a  suit,  had  to  be  followed,  and  evidence  had  to  be  bnmght 
forward  in  the  ordinary  manner.     It  is  true  that  use  might  ba 

(1)  1  Atk.  289  (!>)  1  Knym.  153.  (3)  1  Atk.  205, 
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made  of  the  eyidenoe  given  before  the  CommissionerB ;  because       m.  r. 
when  a  man  was  under  croBS-examination  he  might  be  asked,       igcr 
*  did  not  you  say  so  and  so  before  the  Commissioners  ?"  and  this       "^^ 
m%ht  be  treated  as  the  admission  of  the  witness.    A  winding-up  MBRCHANTa* 

case  has  no  sort  of  analogy  to  that.    The  official  liquidator  is  not       

the  judge ;  the  Special  Examiner  is  not  the  judge.  The  Court 
is  the  judge ;  the  Court  alone  does  anything  in  relation  to  those 
matters. 

If  the  official  liquidator  chooses  himself,  or  obtains  leave  from 
the  Court,  to  institute  a  suit  against  these  persons,  he  must  pro- 
ceed in  the  ordinary  and  regular  manner.  He  can,  if  he  pleases, 
examine  a  witness  ex  parte  on  his  own  behalf  before  an  Examiner 
without  any  person  being  present,  subject  to  this,  that  when  the 
matter  comes  into  Courts  the  witness  will  be  liable  to  be  cross- 
examined  by  the  other  side  as  they  think  fit.  But  to  take  a 
witness  and  shut  him  up  in  a  room  with  the  Special  Examiner,  sur- 
rounded by  counsel  and  solicitors  for  the  official  liquidator  Avithout 
any  protection  on  his  own  side  whateyer,  and  examine  him  (know- 
ing him  to  be  a  hostile  witness)  as  the  liquidator  may  think  fit, 
and  then  seal  up  all  that  eyidence,  and  not  allow  him  a  copy,  or 
let  him  know  anything  at  all  about  it,  and  afterwards  found  pro- 
ceedings upon  it  which  may,  possibly,  affect  him  very  seriously,  is 
a  matter  which  appears  to  me  a  violation  of  the  first  principles  of 
justice,  and  one  which  I  should  be  the  last  person  to  sanction, 
and  therefore  the  application  for  that  purpose  must  be  refused. 

Solicitor  for  the  Official  Liquidator  of  the  Breech-Loading 
Armoury  Company  :  Mr.  T.  E.  Harper. 

Solicitors  for  Mr.  CaJisher :  Messrs.  G.,  8.,  &  H.  Brandon. 

Solicitor  for  the  Official  Liquidator  of  the  Merchants'  Company : 
Mr.  J.  B.  Bailey. 

Solicitors  for  Mr.  Chapman:  Messrs.  MacJcenzie,  Treherne,  & 
Trinder. 


458  EQUITY  CASES.  [L.  B. 


M.  R.  tn  re  BARNED'S  BANKING  COMPANY. 

18C7 


JuffjiAl 


ANDREWS'  CASE. 

Winding^up^Cmtribuicries^LiabiUty  qfpa$t  Meinhen — MarshaMing'tu 
between  past  and  present  Memher» — Companies  Act,  1862,  s,  38. 

The  principles  on  which,  under  s.  38  of  the  Companies  Act,  1862,  the 
liability  of  the  transferorg  of  shares  iu  a  limited  company  within  a  year  of 
the  commencement  of  the  winding-up  is  to  be  ascertained  and  enforced,  and 
the  mode  in  which  the  amount  for  which  such  transferors  may  be  liable  is  to 
be  applied  in  payment  of  the  debts  of  the  companies,  considered. 

1  HIS  was  an  application  by  the  official  liquidator  of  Bamed*B 
Banking  Company,  Limited,  to  place  the  name  of  Mr.  Andrews  on 
the  list  of  contributories  of  the  company  in  •*  Class  B."  of  the  com- 
pany, he  being  a  transferor  of  shares  within  a  year  of  the  winding 
up  of  the  company  to  a  shareholder  whose  name  was  on  the  register 
at  the  time  of  the  winding-up  order. 

The  order  for  winding  up  the  company,  which  was  a  limited 
company,  formed  under  the  Companiea  Act,  1862,  was  made 
within  a  year  of  its  formation,  and  the  existing  members  were 
unable  to  meet  the  liabilities.  The  questions  that  were  raised  in 
the  case  involved  the  general  mode  in  which  the  liability  of  the 
several  classes  of  past  members  of  the  company  who  had  trans- 
ferred their  shares  was  to  be  ascertained,  having  regard  to  the 
88th  section  of  the  Companies  Act,  1862  (1),  and  further,  how  the 

(1)  The  38th  section  of  the  Companies  1.  *'  No  past  member  shall  be  liable  to 
Act,  1862,  is  as  follows :  "  In  the  event  contribute  to  the  assets  of  the  company 
of  a  company  formed  under  this  ^ct  if  he  has  ceased  to  be  a  member  for 
being  wound  up,  every  present  and  past  a  period  of  one  year  or  upwards  prior 
memberof  such' company  shall  be  liable  to  the  commencement  of  the  wind- 
to  contribute  to  the  assets  of  the  com-  ing-up. 

pnny  to  an  amount  sufficient  for  pay-  2.  **  No  past  member  shall  be  liftble 

raent  of  the  debts  and  liabilities  of  the  to  contribute  in  respect  of  any  debt  or 

company,  and  the  costs,  charges,  and  liabilityof  the  company  contracted  alter 

expenses  of  the  winding-up,  and  for  the  time  at  which  he  ceased  to  be  a 

payment  of  such  sums  as  may  be  re-  member. 

quired  for  the  adjustment  of  the  rights  3.  **  No  past  member  shall  be  liable 

of  the  contributories  amongst  them-  to  contribute  to  the  assets  of  the  com- 

selves,  with  the  qualifications  follow-  pany,  unless  it  appears  to  the  Court 

ing,  that  is  to  say : —  that  the  existing  members  are  unable  to 
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money  to  be  received  from  such  transferors  was  to  be  applied  in       H  R. 
discharge  of  the  debts  of  the  company.  ise? 

Mr.  Sdwyny  Q.C.,  and  Mr.  KeJsewieh,  for  the  official  liquidator.       '^^SS^ 

Mr.  Loeock  WM,  for  transferors.of  6000  shares. 

Mr.  Little,  Q.C.,  and  Mr.  BardsweU,  for  creditors  of  the  company. 

Mr.  Jessd,  Q.C.,  and  Mr.  Norths  for  Mr.  Andrews. 


July  11.    Lord  Eomillt,  MJl. : — 

The  question  in  this  ease,  which  is  one  of  some  nicety,  is  what 
is  the  time  at  which,  and  the  mode  in  which,  the  different  classes  of 
contributories  of  a  company  which  is  being  wound  up  are  to  be 
ascertained,  and  what  is  the  amount  of  their  liability  and  the  mode 
in  which  it  is  to  be  applied.  It  is  difficult  in  determining  this 
case  not  to  avoid  making  observations  which  are  in  the  nature  of 
Mter  dida^  and  not  necessarily  called  for.  As  far  as  I  know  this 
is  the  first  case  I  have  had  on  the  subject. 

The  first  question  is,  when  the  class  is  to  be  ascertained.  To 
avoid  obscurity  (according  to  the  ordinary  mode,  which,  however, 
is  not  strictly  accurate)  I  call  Class  A.  the  members  at  the  time 
when  the  company  is  wound  up ;  Class  B.  the  transferors  of  those 
shares  to  such  members  within  the  year ;  Class  C.  the  transferors 
to  Class  B.,  also  within  the  year,  and  so  on  to  any  previous  class. 

The  38th  section  of  the  Comfomee  Act,  1862,  lays  down  distinctly 
the  general  rules  by  which  the  liability  is  to  be  ascertained. 

The  first  question  is,  when  class  B.  is  to  be  ascertained.  I  am  of 
opinion  that  it  is  first  to  be  ascertained  that  Class  A.  will  be  unable 
to  pay.  If  Class  A.  had  paid  up  the  fiill  ajnount  of  the  shares  the 
question  would  not  arise.  Thus,  if  they  were  all  £50  shares,  and 
every  shareholder  had  paid  up  the  whole  amount  of  the  £50, 
Class  B.  could  not  be  called  upon,  because  they  could  only  be  called 
upon  for  the  deficiency  on  the  shares.    But  when  that  is  not  the 


aatiiifj  the  oonMbutions  required  to  be  quired  from  any  member  exceeding  the 
made  by  them  in  pursoanoe  of  this  Act.     amount,  if  any,  unpaid  on  the  Bharea  in 

4.  **  In  the  case  of  a  company  limited  respect  of  which  he  is  liable  as  a  present 
by  shares,  no  contributions  shall  be  re-     or  past  member.* 

Vou  IV.  2M  2 


Cask 
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M.  B.      case,  Class  B.  will  be  called  upon,  but  only  for  the  amount  which 

1867  remains  due  on  their  shares. 
Andbxws'  With  respect  to  the  second  plaeitwn  of  the  38th  section,  I  am 
of  opinion  that  when  a  call  is  made  on  Class  A.,  the  money  derived 
£rom  them  is  to  be  paid  pari  passu  among  all  the  creditors  as  hi 
as  it  will  extend,  without  any  selection  or  preference  of  one 
creditor  over  another.  If  they  are  not  paid  in  fall,  then  Class  B., 
that  is,  the  transferors  to  Class  A.  within  the  year^  become  liable. 
Supposing  there  were  100  shares  (for  I  cannot  make  ihis  dis- 
tinct without  a  few  figures),  and  that  the  holders  of  shares  from 
number  1  to  10  had  paid  up  in  full,  no  transferor  of  any  of  those 
shares  would  be  liable.  Then,  suppose  that  the  shares  from  number 
11  to  100  had  not  been  paid  up  in  full,  the  consequence  would  he 
that  the  transferors  of  those  shares  within  the  year  would  be 
liable  to  contribute.  But,  6U{^>osing  that  this  peculiarity  were 
to  occur  with  respect  to  those  shares,  that  half  of  them  had  half 
paid  up,  and  the  other  half  have  had  only  a  quarter  paid  up,  the 
consequence  would  be,  that  you  must  resort  first  to  the  transferors 
of  those  shares  which  had  only  had  one  quarter  paid  up,  in  order 
to  equalize  them  with  the  others.  That  would  be  the  course  pro* 
Tided  that  by  so  doing  su£Scient  would  be  raised  to  pay  the  debts 
in  full ;  but  if  not,  then  all  must  be  called  on  to  pay  the  full 
amount,  and  it  would  be  unnecessary  to  postpone  a  call  on  any  of 
the  shares  if  it  should  appear  that  75  per  cent,  would  be  neoessaiy 
in  one  case,  as  well  as  50  per  cent,  in  the  other,  because  the  whole 
must  be  called  up,  and  no  one  can  get  rid  of  his  liability  to  pay  up 
his  shares  in  full  by  reason  of  other  shares  not  having  been  paid 
in  full,  through  the  inability  of  the  transferors  and  transferees  to 
make  good  the  amount  required. 

Then  the  question  arises  how  the  money  is  to  be  applied.  I  am 
of  opinion  that  it  is  to  be  applied  in  payment  of  the  debts  rateahly, 
subject  to  this  qualification :  It  ig  stated  in  pL  2  of  the  38th  section, 
that  *'  no  past  member  shall  be  liable  to  contribute  in  respect  of  any 
debt  or  liability  of  the  company  contracted  after  the  time  at  which 
he  ceased  to  be  a  member,"  Assuming  that  half  the  debts  were 
contracted  after  he  ceased  to  be  a  member,  and  the  other  half 
during  the  time  he  was  a  member,  or  previously  to  his  becoming  a 
member, — the  consequence  would  be,  that  I  should  marshal  the 
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pajmenty  and  apply  the  payment  from  his  shares  to  the  debts  that       M.  B. 
were  incurred  daring  the  time  he  was  a  member,  and  apply  the       1867 
moneys  derived  sabeeqnently  in  payment  of  the  subsequent  debts,    Ain>BEW8' 
80  that  practically  it  would  rarely  be  necessary  to  do  more  than       ^jfJJ* 
to  divide  the  money  equally  among  all  the  creditors. 
With  regard  to  Glass  C,  the  same  rules  would  apply. 
In  the  case  of  BameiXz  Banking  Company^  Class  A.  will  not  be 
able  to  pay  the  debts,  and  as  the  cobipany  was  only  established 
within  a  year  from  the  winding-up  order,  all  the  other  shareholders 
will  be  liable  to  pay,  but  I  shall  make  the  call  in  the  way  I  have 
stated,  and  then,  instead  of  declaring  an  account  of  what  the  in- 
debtedness of  the  company  was  at  the  time  when  I  made  the  call, 
I  shall  marshal  the  call  so  as  to  make  the  amount  paid  by  the 
transferors  available  in  payment  of  those  debts  for  which  they 
were  liable  at  the  time  they  transferred  their  shares,  and  leave  the 
other  moneys  for  the  payment  of  the  other  creditors,  so  as  to  get 
the  largest  amount  possible. 

To  make  this  clear,  I  will  assume  that  when  Glass  B.  transferred 

their  shares  there  were  debts  to  the  amount  of  £1000  still  due 

from  the  company;  they  would  be  liable  to  pay  that  amount. 

Assume  that  there  were  £1000  of  debts  contracted  since  that 

period  remaining  unpaid,  and  that  there  were  creditors  who  had 

a  right  to  go  against  Class  B.,  I  should  direct  the  debts  to  be  paid 

in  such  a  way  as  to  enable  them  to  throw  the  whole  of  their  debts  on 

Glass  B.^  so  that  the  other  creditors  might,  if  possible,  be  paid  in  full, 

but  if  that  case  should  arise  I  should  wish  the  point  to  be  argued. 

In  the  event  of  any  arrangement  being  made  between  the  official 

liquidator  and  the  shareholders  in  Class  A.,  I  am  of  opinion  that 

Class  B.  need  not  be  served,  but  at  the  same  time  I  should  give  to 

them,  or  any  other  class,  every  facility  for  examining  into  the 

fitness  or  unfitness  of  such  compromise,  and  I  should  hear  any 

representation  they  might  make  on  the  subject. 

The  case  will  be  adjourned  into  Chambers,  that  Class  B.,  which 
includes  aU  transferors  within  the  year,  may  be  ascertained. 

Solicitors  for  the  Official  Liquidator :  Messrs.  Freshfields. 
Solicitors  for  the  Transferors :  Messrs.  TiUeard  &  Co, 
Solicitors  for  the  Creditors :  Messrs.  Oumiiffe  db  Beaunumi. 
Solicitor  for  Mr.  Andrews :  Mr.  W.  W.  Wynne. 

2  if  2  ^ 
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JiOy^. 


M.  R.  LISTER  V.  TIDD. 

18fl7 

Fund  in  Couti-^Morigage — Stop  Order — Priority, 

A  person  being  entitled  to  an  undivided  share  of  a  fund  in  Coart,  mort- 
gaged it  to  A,y  who  obtained  a  stop  order  on  the  fond.  An  order  was  sub* 
sequentlj  made  for  the  distribution  of  the  fund,  and  the  share  of  the  mort- 
gagor was  carried  oyer  to  the  account  of  him  and  his  incumbranoerB.  B.,  a 
mortgagee  subsequent  in  time  to  A,,  then  obtained  a  stop  order  on  the  fond 
80  carried  over  to  a  separate  account : — 

Jffeldy  that  B,  did  not  thereby  gain  priority  over  A, 

QaBBIEL  lister,  being  entitled  to  one-fourth  part  of  a  fund 
in  Courts  representing  the  residuary  estate  of  the  testator  in  the 
cause,  mortgaged  the  same  to  one  Crossing,  on  the  28th  of  Jnlr, 
1862.  In  1864  he  mortgaged  the  same  fund  to  Messrs*  Hooke  & 
Street,  his  solicitors.  On  the  15th  of  April,  1867,  Crossing  obtained 
a  stop  order  on  the  fund. 

On  the  6th  of  May,  1867,  an  order  was  made  for  the  distribution 
of  the  fund,  notwithstanding  the  order  of  the  15th  of  April ;  and 
the  share  of  Odbrid  Lister  was  directed  to  be  carried  over  to  the 
account  of  him  and  his  incumbrancers,  with  liberty  to  any  persons 
interested  to  apply  to  the  Judge  in  Chambers  respecting  the  same. 

On  the  15th  of  May,  1867,  Messrs.  HooTce  <&  Street,  who  had  not 
obtained  any  stop  order  on  the  undivided  fund,  obtained  a  stop 
order  on  the  fund  so  carried  over  to  a  separate  account. 

Subsequently  Crossing  took  out  a  summons  for  the  payment  to 
him  of  the  fund  standing  to  the  separate  account;  and  this 
summons  was  now  adjourned  into  Court. 

Mr.  SeJwyn,  Q.C.,  and  Mr.  J.  H.  Taylor,  for  Crossing: — 

Crossing  has  the  first  charge  on  the  fund  in  point  of  time  ;  and 
he  obtained  the  first  stop  order.  He  thus  was,  on  the  6th  of  Ma}, 
clearly  prior  to  Messrs.  Sooke  &  Street,  and  the  order  of  that  date 
was  not  intended  to  alter  the  priority  of  the  incumbrancers. 

Mr.  BaggdHay,  Q.C.,  and  Mr.  Datmey^  for  Messrs.  Hoohe  &  Streei : — 

The  Court  will  not  go  behind  the  present  accoimt^  and  will  give 
the  fund  to  the  holder  of  the  only  stop  order  thereof.     If  the 
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holder  of  the  former  stop  order  had  wished  to  retain  his  priority  he       M.  B. 
should  have  obtained  a  direction  for  continuing  the  order,  but  as  the       1S67 
matter  now  stands  that  stop  order  has  fulfilled  its  purpose ;  for  the      j^^ 
fond  was  not  distributed  without  notice  to  the  person  who  obtained  it 
[It  was  also  argued  that  the  fund  in  question  was  not  comprised 
in  Crossings  security ;  but  it  is  not  necessary  to  report  the  argu- 
ment on  this  i)oint.] 

LoBD  BoMiLLTy  M.R,  after  deciding  that  the  fund  in  question 
^B3  comprised  in  Crossing's  security,  continued : — 

The  other  point  opens  a  question  of  considerable  nicety,  and  one 
which  is  apparently  novel ;  at  all  events,  no  cases  have  been  cited 
to  me,  and  I  presume  there  are  none.  It  appears  that  a  share  of 
an  undivided  fund  in  Court  was  mortgaged  and  the  mortgagee 
obtained  a  stop  order  on  the  fund.  That  stopped  the  division  of 
tlie  whole  fund  without  notice  to  him.  In  May,  1867,  an  order 
was  made  for  the  distribution  of  the  fund,  notwithstanding  the  stop 
order;  and  the  share  of  the  mortgagor  was  carried  over  to  the 
account  of  him  and  his  incumbrancers,  and  thereupon  the  second 
mortgagee  obtains  a  stop  order  on  the  share  so  carried  over. 
Does  he  thereby  obtain  priority  over  the  first  mortgagee?  I 
think  not.  Suppose  that  the  mortgagor  had  been  satisfied  that 
nothing  could  ever  come  to  him,  and  had  requested  his  name  to 
be  left  ont,  and  that  the  fund  had  been  carried  over  to  the  ac- 
count  of  the  incumbrancers  alone,  and  an  inquiry  had  been 
ordered  as  to  their  priority.  Could  one  of  the  incumbrancers  get 
priority  over  the  others  by  taking  out  a  stop  order?  I  appre- 
hend not  There  is  no  authority  for  such  a  proposition ;  and  it 
seems  to  be  contrary  to  principle,  for  the  Court  would  hold  the 
fund  as  a  trustee  for  the  persons  entitled  thereto  in  order  of  their 
priorities.  Therefore  I  think  this  fund  must  be  paid  to  Mr. 
Orosnng:  but  at  the  same  time  there  is  no  doubt  that  where  a 
fund  is  carried  to  the  account  of  a  particular  person  alone,  the 
incumbrancer  who  gets  the  first  stop  order  on  it  thereby  gains 
priority. 

Solicitor:  Mr.  Fluker^  agent  for  Meters.  Solfi  d  Oill,  Devonport; 
Messrs.  Hooke  &  Street. 
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M.  B.  In  re  BROWN,  a  Solicitor. 

1867 

^'vw  Bdidtor  and  Client — Trtistee  and  Cestui  que  Trust — Costs — Toxo^um^— 6  A  7 

Jy^y  2,  S.     ■  rict.  e.  73,  8.  38. 

The  rnle  that  the  taxation  of  a  hill  under  the  third  party  cIsimb  (6&7  Vict, 
c.  73,  8.  38)  is  as  hetween  solicitor  and  client,  ia  suhject  to  this  limitatioo, 
that  a  solicitor  cannot  charge  against  a  trust  estate  anything  not  neoessaiy 
for  the  administration  thereof,  though  expressly  directed  by  the  tmstee; 
but  must  look  for  payment  of  snch  chaises  to  the  tmstee  personaUy. 

1  HIS  was  an  application  to  review  the  taxation  of  a  bill  of  oostB. 
It  appeared  that  Mr.  Brown  had  acted  as  solicitor  for  a  trustee 
under  a  will.  Upon  the  trust  estate  being  got  in  and  distributed, 
he  delivered  his  bill  of  costs,  and  received  payment  from  the 
trustee. 

Subsequently  one  of  the  eeduis  que  irud  obtained  an  order  for 
the  taxation  of  the  bill,  and  thereupon  the  Taxing  Master  dis- 
allowed a  considerable  number  of  items,  and^  in  particular,  charges 
for  certain  attendances  upon  the  trustee,  and  for  letters  written 
to  him,  or  to  third  parties  by  his  direction.  The  object  of  the 
application  was  to  obtain  the  allowance  of  these  items. 

Mr.  LittUy  Q.C.  (Mr.  W,  Pearson  with  him),  in  support  of  the 
application : — 

The  bill  has  been  taxed  under  sect  38  of  the  AMomeifi  (md 
Sdicitors  Act  (6  &  7  Vict  c.  73),  and  it  has  been  repeatedly  held 
that  under  that  section  the  cestui  que  trust  stands  in  the  place  of 
the  trustees,  and  that  the  taxation  must  be  as  between  solicitor 
and  client :  In  re  Neate  (1) ;  Be  Baker  (2) ;  Be  Davison  and  Tor- 
rens  (3).  It  is  quite  clear  that  upon  this  principle  all  the  iteiois 
in  question  ought  to  be  allowed^  as  between  the  cestui  que  truBi 
and  the  solicitor.  There  is  no  charge  here  that  the  trusted  and 
solicitor  colluded  for  the  purpose  of  creating  costs. 

K  it  was  improper  in  the  trustee  to  require  the  solicitor  to  write 
80  many  letters,  or  to  attend  upon  him  so  often,  the  remedy  of 

(1)  10  Beav.  181.  (2)  32  Beav.  526. 

(3)  17  Ir.  Ch.  Rep.  7. 
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the  eedm  que  trust  is  to  object  to  the  allowance  of  the  items  in  the       H.  R  i 
account  between  the  trostee  and  himself.  1867 


upon. 


July  3.    Lord  Bokillt,  JSLR  : — 

I  assent  to  what  Mr.  Little  said,  that,  under  the  third  party 
claose,  the  person  who  taxes  the  solidtor's  IhII  must  tax  it  exactly 
as  if  he  stood  in  the  place  of  the  trustee,  and  that,  therefore,  it  is 
a  taxation  between  solicitor  and  client ;  but  with  the  following 
qnalification.    If  a  person,  being  a  trustee,  chooses  to  employ  a 
solicitor  for  the  purpose  of  conducting  the  affairs  of  the  trust, 
which,  of  course,  the  solicitor  is  well  aware  of,  there  is  a  distinction 
between  his  employing  that  same  solicitor  for  exactly  similar  pur- 
poses with  regard  to  which  he  is  not  a  trustee.     Suppose,  for  in- 
stance, that  he  is  not  a  trustee,  but  simply  a  client,  and  that  he 
says  to  the  solicitor,  **I  wish  you  would  make  me,  or  procure 
for  me,  copies  of  such  and  such  deeds,  and  I  want  to  have  them 
fully  explained  to  me,  and  I  come  to  you  for  that  purpose."    The 
solicitor  tells  him,  "  You  can  have  them  if  you  wish,  but  they  are 
not  at  all  wanted,  they  are  of  no  species  of  use.**    The  client  says 
"  Never  mind,  I  require  it  to  be  done."    The  solicitor  says, "  If  you 
wish  it^  you  shall  have  it."     When  the  bill  is  taxed,  and  that  fact 
is  stated,  the  client  cannot  complain.    He  would  be  told,  "  You 
ordered  it  to  be  done,  you  were  told  it  was  useless,  and  you  must 
pay  for  it."    But  take  the  case  where  he  is  a  trustee.    He  makes 
the  same  request,  the  solicitor  makes  him  the  same  answer,  on  which 
the  client  says,  "  Never  mind,  I  still  insist  upon  that  being  done." 
Then  it  is  the  duty  of  the  solicitor  to  tell  him,  "  Very  well,  if  you 
insist  on  its  being  done,  it  shall  be  done ;  but  yon  must  under- 
stand that  as  this  is  not  required  for  the  purposes  of  the  adminis- 
tration of  the  trust,  you  cannot  charge  these  costs  against  your 
cestui  que  trusty  and  I  cannot  put  them  into  the  bill  of  costs  which 
wHI  have  to  be  paid  out  of  the  trust  estate ;  therefore,  if  you 
require  it  to  be  done,  you  must  pay  for  it  personally,  and  you  will 
understand  that  it  is  a  personal  matter  between  you  and  me." 
And  Mr.  LitUe    very  properly  admitted,  if  the  circumstances 


Inr9 

Mr.  Sdwyny  Q.C.,  and  Mr.  Roweliffey  contra^  were  not  called      Baowv. 
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H.B.       amounted  to  something  like  collusion  between  them,  there  could 

1867       be  no  question  upon  the  subject. 

I^f^  .       I  think,  therefore,  thit  it  ifl  the  duty  p£  the  solicitor  to  tell  the 

^^21^'     trustee,  "  This  is  not  wanted  for  the  administration  of  the  trust, 

and  if  you  insist  upon  its  being  done,  it  is  for  your  private  con* 

Tenience,  and,  thexeforej  cannot  be  charged  against  the  trust 

estate." 

Bo  regarding  it,  I  have  looked  at  this  bill,  and  I  have  no  doubt 
that  the  client  did  order  it  all,  but  then  the  application  of  the 
rule  I  have  mQfitkmed  appears  ta  me  to  be  necessary,  and  then 
comes  this  question^  Which  is  properly  a  question  for  the  Taxing 
Master  to  determinei  is  it  proper,  or  necessary,  or  fit,  for  the  ad- 
ministration of  the  trust  that  certain  things  should  be  done  ? 

Now,  on  a  question  of  fuamhM^  the  Oourt  always  allows  the  opinion 
of  tii^  Taxing  Master  to  be  paramount  and  follows  it,  and  this  rule 
really  applies  not,  merely  to  a  question  of  quatUum,  but,  if  I  may 
go  on  with  the  same  sort  of  illustration,  to  a  question  of  quoties. 
For  instance,  it  as;  a  question  o£  qnoMttm  whether  you  shall  allow 
ISfiu  4j.  or  6^  8^^  for  oa  interview ;- it  is  a  question  of  qwlie$ 
whether  you  shall  allow  ten  or  twelve  interviews.  On  those 
matters  the  Taxing  Mastesc  is  best  capable  to  form  a  judgmenty 
and  he  always  goea  through  these  matters  very  carefully.  I  am 
of  opinion  that  I  cannot  alter  any  of  the  taza;tion  of  the  Taxing 
Master*  I  must  refiiae  this  summons,  and,  although  I  regret  it» 
with  costs. 

Solicitors :  Messrs.  Sktlb^ch  &  Qriffith,  agents  for  Messrs.  Wilson 
&  JBrown^  Manchester  ;  Messrs.  Gregory ^  Bowdifes,  <Sk  Bawle, 


'     .   .  .>i 
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MATHEWS  V,  KEBLE.  V.-O.  s. 

1867 
Dindioa  to  inve$i  Surras-- AccumukUions—Thelluaon  Act  (39  JbAO  O^o.  3,  e*  98). 


Jtdy  10. 

Direction  that  trustees  shonld  apply  so  much  us  neoessary  of  the  inoome        """^ 
of  testator's  residuaiy  persooal  estate  for  the  maintenaaoe  of  his  son  (a  yy 

lunatic)  for  life,  and  upon  further  trust  to  invest  any  surplus*  and  to    ^  ^^^^ 
treat  it  as  part  of  testatoi^s  personal  estate,  which  was  given  over  after  the  /74 
8on*8  death : —  !3^ii 

Bddy  that  the  diractlon  to  inv^t  the  sttrplas  was  void  beyond  tibe  period     — 
of  twenty-one  yeacs  from  the  testator's  dc»thi  and  that  testator'lB  .aext  of 
kin  were  entitled  to  the  accumulations. 

But,  semhle,  accumulations  arising  by  o|)emtion  of  law  are  not  within  the 
Thelluson  Act, 

Oounieu  of  Bective  v.  Hodgson  (1^  oheerred  oq« 

Testator  having  charged  the  share  of  a  xesiduaiy  legato?  with  joioi^y  due 
oa  the  security  of  bonds,  and  all  interest  thereon : — 

Held,  that  nothing  beyond  the  penalty  was  to  be  deducted  from  the  share. 

JoNATEAN  80B8BIE,  by  hia  will,  dated  the  9th  of  Noronber, 
1816,  gave  to  W.  Clark,  B.  8or»Ue,  and  &  and  W.  Makefeaee,  all 
htt  freehold  pn^rty,  to  the  use  of  them,  the  aaid  devisees,  during 
the  life  of  his  son^  Jona^a/9^  James  S&rAiey  upon  trust  duriag  his 
son's  life  to  manage  the  same^  and  to  apfdy  the  whcde  lenta,  de^ 
dnoting  taxes  and  repairs,  towavds  the  maintenanoe'  and  support  of 
his  said  son:  for  life,  and,  after  his  decease,  thai  to  the  mse  of  the 
first,  second,  third,  fourth,  and  all  and  every  son  successirely  and 
in  remainder,  as  they  should  be  in  seniority  of  age ;  and  in  default 
of  such  issue,  to  the  use  of  the  daughters  of  his  said  son.    After 
bequeathing  certain  legacies  and  annuities,  as  to  the  rest  and  resi- 
due of  his  personal  estate,  subject  to  the  said  legacies  and  annuities, 
he  gave  and  bequeathed  the  same'to  William  Clark  and  B,  Sartbie, 
upon  trust  to  convert  the  same  into  money,  and  to  lay  out  and 
invest  the  same  in  government  or  real  securities,  at  their  or  his 
discretion,  and  stand  possessed  of  the  same  respectively,  upon 
trust  to  apply  the  interest,  dividends,  and  proceeds,  or  as  much  of 
them  as  might  be  necessary,  for  and  towards  the  maintenance  and 
support  of  his  sou,  Jonathan  James  /SbrsUtf,  during  the  term  of  his 
natural  life,  and  for  supplying  him  with  every  comfort  and  oon- 

(1)  10  H.  L.  C.  656. 
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y •-<!!. 8.     venience  which  his  sitaation  might  require;  and'ii{K>n  further 

igfgj       trust  to  lay  out  and  inyest  in  the  xmblio  funds,  or  upon  real  secu- 

MATHKW8    ^^'  ^^^  surplus  which  might  from  time  to  time  remain  of  and 

V  from  the  said  interest,  dividends,  and  proceeds,  affcer  endi  applica* 

—       tion  as  aforesaid;  and  to  tieat  and  consider  such  surplus  in  all 

respects  as  part  of  the  testator's  personal  estate  and  effects.    In 

the  event  of  the  death  of  his  son  without  issue  he  gave  over  his 

real  and  personal  estate,  one  moiety  thereof  being  given  to  Ber^ 

jamin  SorMe. 

By  a  codicil  to  his  will,  dated  the  27th  of  January,  1821,  he 
substituted  liraneis  MaseaU  as  trustee  and  executor  for  Benjamin 
SorMe^  but  revoked  his  will  in  no  other  respect,  and  then  he 
proceeded  as  follows : — 

And  further,  the  said  testator  thereby  declared  that  the  seve- 
ral debts  or  sums  of  money  due  and  owing  to  him  from  the  said 
Benjamin  Sartbie,  and  mentioned  in  the  respective  codicils  to  his 
said  will,  as  well  as  any  other  debt  or  debts,  sum  or  sums  of  money, 
which  should  be  due  or  owing  to  him  from  the  said  Benjamin  SorAie 
at  the  time  of  his  decease,  should  not,  nor  should  any  of  them,  be 
required  under  any  circumstances  to  be  paid,  or  considered  as  due 
or  payable,  by  the  said  Beryamin  SorMe,  his  heirs,  executors,  or 
administrators,  imless  and  until  the  contingent  share,  estate,  and 
interest  in  his,  the  said  testator's,  real  and  personal  estate  given  to 
the  said  Benjamin  Sorsbie,  his  heirs,  executors,  and  administrators, 
by  his  said  will,  should  become  a  vested  estate  and  interest  by  &e 
death  of  his,  the  said  testator's,  said  son,  Jonathan  Jamee  S&rAie, 
without  issue,  as  in  the  said  will  is  mentioned ;  and  that  upon  the 
happening  of  that  event  the  said  ddiits  and  sums  of  money  then 
due  to  the  said  testator  or  his  executors  from  the  said  Ber^min 
Sortbie,  his  heirs,  executors,  or'  administrators,  and  all  intei^eBt 
thereon,  should  be  a  charge  upon  and  deducted  from  the  shares  of 
him,  the  said  Benjamin  Sargbie,  his  heirs,  executors,  or  administm- 
tors,  of  and  in  the  said  testator's  real  and  personal  estate  and 
effects,  so  given  to  the  said  Benjamin  Sardne  by  the  said  wilL 
And  the  said  testator  thereby  directed  that  the  said  Bet^amin 
Sardne,  his  heirs,  executors,  or  administrators,  should  in  the  mean* 
time  pay  legal  interest  upon  all  the  said  debts  or  sums  of  money 
half-yearly. 
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He  died  <m  the  0th  of  Decembei^  1821,  witiioat  having  other-     v.-a  8. 
wise  levoked  hie  will,  which  was  duly  proved.  1867 

The  testator  left  /.  J.  ScrMe  him  sarvivingi  who  at  his  death  hatkbwi 
was  of  weak  intellect^  and  was  found  lunatic  by  an  inquisition,  in 
1822.  William  Clark  was  appointed  his  committee,  and  on  his 
death  the  Defendant  KMe  was  appointed  committee,  and  an 
annual  sum  of  £525  allowed  for  the  maintenance  of  the  lunatic, 
which  did  not  exhaust  the  incoma 

On  the  9th  of  December,  1842,  being  twenty-one  years  after  the  ' 
testator's  death,  the  residuary  personal  estate  had  accumulated 
from  £11,986  9s.  2d^  the  amount  at  the  testator's  death,  to 
£31,200  consols,  and  at  the  death  of  the  lunatic,  on  the  4th  of 
July,  1864,  to  £56,800. 

Ber^min  SarMe  had  given  to  the  testator  three  bonds,  one 
dated  the  31st  of  August,  1819,  in  a  penal  sum  of  £4200,  to 
secure  £2100,  with  interest  at  £5  per  cent ;  a  second,  dated  the 
Ist  of  January,  1821,  in  a  penal  sum  to  seciue  £1468 ;  and  a 
third  b<md,  dated  the  31st  of  January,  1821,  in  a  penal  sum  of 
£8000,  subject  to  a  condition  for  making  void  the  same  if  Benjamin 
Sonbie  should  pay  the  Ml  sum  of  £4000,  with  legal  interest  for 
the  same^  within  three  months  next  after  Ber^min  SorAie  should 
take  an  absolute  interest  in  one  moiety  of  the  clear  residue  of  the 
personal  estate  of  Jonathan  Sortine  under  his  will,  dated  the  9th 
of  November,  1816. 

Benjamin  SorAie  paid  interest  on  the  two  bonds  first  mentioned 
till  1836,  but  had  failed  to  pay  subsequent  interest.  On  the  last- 
mentioned  bond  he  never  paid  interest.  On  the  7th  of  November, 
1864,  this  bill  was  filed  to  administer  the  testator's  estate,  and  on 
the  18th  of  February,  1865,  an  administratioii  decree  was  made, 
direciixig  certain  inquiries.  By  his  certificate,  the  Chief  Cleric 
fotmd,  inter  alia,  that  there  was  due  for  prinotpal  and  interest 
from  Bef^amin  Sarebie  upon  the  said  bonds,  up  to  the  18th  of 
February,  1865,  the  sum  of  £21,328  15s.  5d. 

Two  points  were  raised  on  further  consideration ;  first,  whether 
the  directioQ  to  invest  the  surplus  was  a  direction  to  accumulate, 
ToidL  beyond  the  period  prescribed  by  the  Thdlusan  Act;  and, 
secondly,  whether  Ber^min  SorAie  ought  to  be  charged  with 
interest  beyond  the  amount  of  the  penalty  of  the  bond. 


KXBLS. 
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v.-a  S.         Mr.  Basxdgetie,  Q.C,  for  the  trustees. 

1867 

^y^^  Mr.  Baeon,  Q.C.,  and  Mr.  Leonard  Field,  for  the  assigneefi  of 

V.         Benjamin  Sorsbie : — 

The  question  raised  on  the  first  poiut  is,  whether,  under  the 
TheRusan  Ad^  the  direction  to  invest  the  surplus  is  invalid  beyond 
the  twenty-one  years  from  the  testator's  death.  In  this  will  the 
word  ^  acciunulate  *'  does  not  oocsax  at  all.  In  the  case  of  Chriffiihi  y. 
Vere  (1)  Lord  Eldon  laid  it  down  distinctly  that  where  an  accumu- 
lation arises,  not  from  a  direction  in  the  will,  but  by  operation  of 
law,  it  is  not  within  the  meaning  of  the  Act.  In  Elbome  v. 
Chode  (2),  and  Lombe  v.  StouglUon  (3),  the  late  Yice-Ch^cellor 
of  England  expressed  the  same  opinion,  and  decided  the  point 
in  the  case  of  The  Carpor<Uian  of  Bridgnorth  v.  CoUina  (4).  Theie 
might  well  be  a  case  in  which,  though  not  within  this  statute, 
the  direction  might  violate  the  rule  against  perpetuities,  or  be 
objectionable  on  other  grounds ;  but  that  is  not  this  case,  for  it 
is  admitted  that  unless  within  the  TheUuson  Act  the  direction  to 
invest  is  free  from  objection. 

[They  also  cited  McDonald  v.  Bryce  (5) ;  Wilson  v.  Wilson  (6) ; 
Ooomhe  V.  Hughes  (7) ;  Evans  v.  HeUier  (8);  Shaw  v.  Rhodes  (9); 
On  the  question  of  the  amount  of  interest  due  on  the  bonds,  they 
relied  on  the  Statute  oflAmUations  ;  and,  secondly,  that  the  amount 
due  was  limited  to  the  penalty  of  the  bond.  They  cited  Grant  v. 
Qrant  (10);  CamjpheU  v.  Graham  (11);  Clarke  v.  Lord  AUng- 
don  (12).] 

'Mi.  Ghreene^  Q*0.,  and  Mr.  Horace  Davey,  for  the  next  of  kin  :— 

It  is  not  necessary  that  the  will  should  contain  a  direction  to 
accumulate  if  an  accumulation  takes  place  necessarily  by  reason  of 
the  form  in  which  the  property  is  given:  the  case,  therefore, 
clearly  falls  within  the  first  section :  Tench  v.  Cheese  (13). 

(1)  9  Ves.  127.  (7)  34  Bcav.  127 

(2)  U  Sim.  165.  (8)  6  CL  A  F.  114 

(3)  12  Ibid.  804.  (9)  1  My.  &  Or.  135. 

(4)  16  Ibid.  538.  (10)  3  Runs.  698. 
(6)  2  Keen,  276.  •                (11)  1  Buss.  &  My.  -loS. 
(6)  1  Bim.  (N.SO  288.                           (12)  17  Ve«.  106. 

(13;  6  D.  M.  &  0,  453. 


V. 

Kebls. 
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In  Edwards  v.  Tuck  (1) ;  Wildes  v.  Davies  (2) ;  Buri  r.  V.a  8. 
8turt(3);  Bourne  y.  BtieJcian  (4);  Jones  Y.Maffffs(5);  the  Court  J867 
held  that  accumulations  similar  in  principle  were  invalid,  and  were 
not  protected  by  the  2nd  section  of  the  Act.  In  the  more  recent 
case  of  Drewett  y.  PclHard  (6)  the  Master  of  the  Bolls  took  the  same 
view.  It  is  quite  clear  that  the  trustees  were  bound  by  the  will 
to  invest  every  part  of  the  fund  except  what  wns  actually  required 
for  the  son*fl  maintenance :  Twopeny  v.  Peyton  (7). 

[Countess  of  Bective  v.  Hodgson  (8),  and  O'Neil  v.  lAteas  (9),  were 
also  cited.] 

« 

Mr.  /.  H.  Palmer^  Q.C.,  and  3Ir.  Smart,  for  Robert  SorAie.        ^ 
Mr.  Toumsendf  for  Kelle, 

Mr.  Baeony  in  reply : — 

In  Bryan  v.  Collins  (10)  it  was  held  that  an  accumulation  for 
more  than  twenty-one  years  may  take  place. 

Sir  John  Stuart,  V.C.  : — 

The  first  question  is,  as  to  the  effect  of  the  trust  which  directs 
an  investment  of  the  surplus  income  of  the  testator's  estate.  Tb^ 
Thettuson  Act  provides  that  where,  in  a  will  or  deed,  there  is  a  di- 
rection disposing  of  property  in  such  a  manner  that  the  rents  shcdl 
be  wholly  or  partially  accumulated,  that  direction  shall  be  void  so 
far  as  the  accumulation  exceeds  the  period  of  twenty-one  years 
from  the  death  of  the  testator,  settlor,  or  devisee.  What  the  Act 
contemplates  is  an  express  direction  by  Hie  testator  whidh  occasions 
the  accumulation.  Such  expressions  as  ^'  direction,"  ^'  in  direct- 
ing the  oocumulation,"  'Hhe  accumulation  directed,"  occur  seven 
times  in  the  first  section  of  the  Act  There  is  a  conflict  of  authority 
upon  the  construction  of  this  Act  upon  this  pstticular  point 
Lord  Eldon,  in  the  case  of  Oriffiihs  v.  Vere  (11),  distinctly  states  his 

(1)  3  D.  M.  &  G.  40.  (6)  27  Beav.  19a 

(2)  ISm.  &  Giff.  475.  (7)  10  Sim.  487. 

(3)  10  Hare,  415.  (8)  10  H.  L.  C.  65^5. 

(4)  2  Sim.  (N.S.)  91.  '  (9)  2  K«eD,  813. 

(5)  9  Hare,  605.  (10)  18  Beav.  14. 

(11)  9Ve«.  127. 
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y.-0.  a'    opinion  that  the  Act  does  not  apply  to  a  case  in  which  the  acca- 

1867       mulation  is  not  .occasioned  by  a  direction  in  the  will,  and  that  it 

Mathjbwb    ^^8  not  apply  to  an  accumulation  which  arises,  not  by  a  direction 

^^       of  the  testator,  but  by  simple  operation  of  law.    Sir  Lancelot  Shad- 

iveB  ezpressed  a  similar  opinion  not  once,  but  three  times  in  three 

different  cases.  InMlxmie  v.  Ghade  (1)  he  stated  his  opinion  to  be, 
that  if  from  operation  of  law  an  accumulation  took  place,  and 
not  from  any  express  direction  in  the  will,  the  statute  did  not 
apply.  He  decided  that  same  point  in  the  case  of  Clorporation  of 
Bridgnorth  v.  (Mins  (2),  and  again  in  the  case  of  Lombe  y. 
Stouffhton  (3)  he  expressed  a  similar  opinion.  As  to  Lombe  y. 
Stouffhian  it  is  to  be  obserred  that  the  opinion  expressed  during 
the  argument  is  in  some  d^ree  different  from  that  which  is 
stated  in  his  final  judgment,  for  at  page  312  of  the  report  he  sajs 
that  it  appeared  to  him,  on  the  plain  words  of  the  will,  that  an 
accumulation  was  directed.  McDonald  y.  Bryoe  (4)  was  a  veiy 
remarkable  case,  and  upon  this  point  certainly  was  not  argued. 
The  argument  turned  upon  whether  the  residuary  legatee  or  the 
next  of  kin  were  entitled. 

Now,  there  are  undoubtedly  dicta  of  Lord  Cranworth'a  irre- 
concilable with  these  opinions  of  Sir  Lancdot  ShadmU  and 
Lord  Eldon;  and  there  is  a  remarkable  decision  in  the  House 
of  Lords  in  the  case  of  Oowiiess  o/BecUve  v.  Hodgson  (5).  In 
that  case  there  was  no  direction  in  the  will  as  to  the  mode  of 
dealing  with  the  property  which  made  the  accumulation  neces- 
sary, and  it  could  occur  only  in  consequence  of  the  nature  of 
the  limitation  over  and  the  time  at  which  it  was  to  take  effect 
But  at  the  conclusion  of  the  argument,  and  suddenly,  it  occurred 
to  the  mind  of  Lord  Westbury  that  the  time  when  the  gift  was  to 
take  effect  in  possession  and  enjoyment  would  carry  to  the  petaon 
who  was  to  possess  and  enjoy  it  an  accumulation '  beyond  the 
period  of  twenty oone  years  from  the  testator's  death.  Thereupon, 
without  any  adequate  or  any  consideration,  it  was  thought  neces- 
sary to  guard  the  decree  of  the  House  of  Lords  by  a  direction, 
founded  on  the  Thellu$on  Act,  as  applying  to  that  case.     But  it 

(1)  14  Sim.  165.  (3)  X2  Sim.  304. 

(2)  15  Ibid.  538.  (4)  2  Keen,  27G. 

(5)  10  H.  L.  C.  656. 
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neyer  could  have  been  the  intention  of  the  House  of  Lords,  hj     V.-a  B. 
inserting  words  in  a  decree  on  a  point  not  argued  at  all,  to  oyerr        1867 
role  the  opinions  of  Lord  Eldan,  and  alter  the  operation  of  the  Act.     Hatbews 
In  the  present  case  it  seems  to  me  that  that  difficulty  does  not  occur,      Kn^s. 

because  on  the  true  construction  of  the  testator's  will  the  accumu-       

lation  with  which  the  Ciourt  has  now  to  deal  arises  from  the  direc- 
tions of  the  testator,  and  not  by  operation  of  law.    His  direction 
is,  that  the  surplus  income  of  his  property  shall  be  invested  from 
time  to  time.    That  is  a  dear  direction  to  accumulate ;  a  trust  to 
invest  the  surplus  income  from  time  to  time  is  neither  more  nor 
less  than  an  express  trust  for  accumulation.    No  doubt  the  word 
'^ accumulate"  does  not  occur,  but  the  investment  from  time  to 
time  of  the  surplus  income  is  an  accumulation.    Therefore  the 
Thdbuon  Act  makes  it  the  duty  of  the  C!ourt  to  declare  now  that 
the  accumulation  beyond  the  period  of  twenty-one  years  after  the 
death  of  the  testator  cannot  have  e£fect»  and  that  those  accumula- 
tions  must  be  treated  as  property  undisposed  of,  and  as  belonging 
io  the  next  of  kin.    No  question  here  has  been  raised  like  the 
question  in  McDonald  v.  Bryce  (1)  between  the  residuary  legatee 
and  the  next  of  kin.    Indeed,  I  understand  it  to  be  now  in  a  great 
measure  settled  that  where  the  statute  comes  into  operation,  and 
where  the  Court  has  to  deal  with  accumulations  beyond  the  period 
allowed  by  the  Act  of  Parliament,  the  next  of  kin,  and  not  the 
residuary  legatee,  are  entitled.    But  that  is  sometimes  a  question 
of  great  difficulty.    In  the  very  same  volume  of  Mr.  Keen*^  Reports 
in  which  Lord  La/ngdale^s  remarkable  decision  in  favour  of  the  next 
of  kin  in  McDonald  v.  Bryce  was  pronounced,  there  is  reported  the 
case  of  O'NeU  v.  Luca$  (2),  where  there  was  a  direct  trust  to  accu- 
mulate the  dividends  upon  a  legacy  of  £3000,  and  the  accumulation 
was  directed  for  a  period  that  exceeded  twenty-one  years  from  the 
death  of  the  testator.   In  that  case  counsel  took  thi^  distinction, — 
that  in  McDonald  v.  Bryce^  where  the  next  of  kin  was  held  to  be  en- 
titled, there  was  no  express  trust  for  accumulation  of  a  gross  sum  of 
£3000,  aeparated  from  the  assets,  but  that  in  a  oase  where  the  testator 
had  said  that  the  residue  of  the  property,  that  is»  all  that  he  had  not 
before  given,  was  to  go  to  the  residuary  legatee,  the  accumulations 
beyond  the  statutory  period  should  belong  to  the  residuary  legatee, 

(1)  2  Keen,  276.  (2)  2  Keen,  313. 
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V.-G.  B.     and  not  to  the  next  of  kin.    The  case  was  decided  on  that  view  in 

1867       faronr  of  the  residaary  legatee.     In  the  present  case  it  is  quite 

Mathews     cI^Ai**  if  that  is  a  sound  distinction,  the  direction  to  aocumnlate  is 

KcBLB.      ^^^^^  b^^®  ^  incorporated  with  the  gift  of  the  residue  that  no 

— -        strong  argument  in  support  of  any  right  on  the  part  of  the  lesi- 

duary  legatee  could,  I  think,  be  maintained.     Therefore  it  seems 

to  me  that  the  next  of  kin  are  entitled  to  the  accumulations  for 

the  excessive  period. 

There  remains  the  question  upon  the  bond.  Benjamin  Sor^, 
who  is  entitled  to  a  moiety  of  the  residuary  estate  in  the  events 
that  have  occurred,  was  indebted  to  the  testator  in  money  bonds 
on  which  he  was  bound  with  a  penalty.  The  testator  accompanied 
his  bounty  in  giving  half  of  the  residue  with  another  bounty,  in 
the  shape  of  a  direction  to  postpone  the  payment  of  the  bond& 

The  words  of  the  testator  are,  that  upon  the  happening  of  the 

event  of  Benjamin  SorMe  becoming  entitled  to  a  moiety  of  the 

residue,  the  debts  and  sum  of  money  then  due  to  the  testator  from 

him,  Benjamin  Sorebie,  and  all  interest  thereon,  should  be  a  chaige 

upon  and  deducted  from  his  share  of  the  residue.    Great  stress  is 

laid  upon  the  words  ^  the  debts  and  sums  of  money  and  all  interest 

thereon.**    It  is  said  that  the  words  ^all  interest'*  are  not  satisfied 

unless  interest,  to  the  full  amount  due,  though  exceeding  the 

penalty  of  the  bond,  be  allowed.    But  it  is  well  settled  that  a 

debt  due  upon  a  bond  as  to  the  interest  cannot  be  recovered  at 

law  beyond  the  amount  of  the  penalty.    There  are  two  exceptions 

recognised  in  this  Court :  one  is,  where  the  obligor  prevents  the 

obligee  by  an  injunction  from  proceeding  at  law.    That  is  grounded 

upon  the  act  of  the  obligor  preventing  the  recovery  of  the  money. 

The  other  exception  is,  where  a  mortgage  is  given  not  for  the 

amount  of  the  penalty,  but  for  the  whole  principal  debts ;  and  aU 

interest  that  may  accrue  in  respect  of  it.    This  was  decided  in  the 

case  of  Qarke  v.  Lord  Ahinffdan  (1).    Sir  WiUiam  Orcud  says,  m 

that  case,  '^  if  he  sues  upon  the  bond  he  cannot  have  interest 

beyond  the  penalty,  but  the  mortgage  is  to  secure  payment  not  of 

the  bond,  but  of  the  sum  for  which  the  bond  was  given,  together 

with  all  interest  that  may  accrue  due  thereon  **  (2).    The  ground 

of  this  decision  is,  that  if  the  creditors  resort  to  the  mortgage  the 

(1)  17  Vet.  106.  (2)  17  Yea.  109. 
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penalty  is  no  measure  of  the  extent  of* the  obligation.    The  mort-     T.-0. 8. 
gage  is  not  for  that.    No  right  of  redemption  on  payment  of  the      '  1867 
penalty  is  reserved.  Mathewb 

In  the  case  of  Hughes  r.  Wynne  (1),  before  Sir  John  Leach,  where      kmle. 
the  debtor  by  the  bond  conveyed  property  in  trust  to  sell  and       — , 
discharge  all  his  bond  debts,  together  with  the  interest  then  due 
and  to  grow  dae  for  the  same  to  the  day  of  pa3rment9  that  learned 
Judge  held  that  there  was  not  security  given  for  more  than  the 
amount  that  could  be  recovered  at  law. 

In  the  present  case  my  opinion  is,  that  the  legal  liability  upon 
the  bond  is  the  measure  of  the  amount  to  be  deducted  from  Ben^ 
jamin  Sorsbie^s  moiety  of  the  residue  of  the  testator's  estate. 

The  words  where  the  testator  speaks  of  what  is  due  mean  what 
is  due  upon  the  legal  obligation,  for  there  are  no  other  means  of 
ascertaining  what  is  due  but  by  looking  at'  the  bond,  and  seeing 
the  extent  of  the  legal  obligation. 

Solicitor  for  the  Trustees,  Next  oi  Einu  and  Btbeni  SorAie :  Mr. 

Solicitors  for  the  Assignees  of  Bengimin  SoriMe;  Messrs.  FMd, 
Soseoe,db  Co. 

Solicitors  for  the  Defendant  KMe :  Messes.  Spd^Ung,  Toum^end, 
£Lee. 


Jtm.  12. 14. 


HUMPHBfiYS  V.  HUMPHREYS.  y.c. s. 

Wm-^Li/e  E$tah  hy  ImpliCttH^n.  ^^ 

Testator,  after  giving  an  annuity  and  legacies  to  his  wife,  and  an  annuity 
to  his  father  for  his  life  and  that  of  his  (testators)  mother,  left  Several  lega- 
cies which  he  wished  to  he  paid  dnty  free  after  the  death  of  his  ikther  and 
moihar ;  aOer  his  wifel^s  death  hs  direeted  tha  nmftindor  of  his  prc^rty  to 
he  equally  divided  among  his  hiothezs  and  sistexs,  if  living;  if  dead,  among 
his  nephews  and  nieoes^--^ 

Held^  that  the  widow  took  a  life  estato  by  implication  in  the  residue. 

Edward  HUMPHBETS,  by  hit  -vriU,  dated   the  28rd  of 
August^  1868,  after  appointing  his  farotbef  Thamoi  and  bis  wife 


0)  1  My,  &  K.  20--24. 
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Yw-a.B.  Mary  Humphreys  executor  and  executrix  of  his  will,  gave 
I8e7  tions  as  to  his  funeral,  and  left  to  his  dear  wife  £70  per  annum  for 
HumoBXB  ^^^  ^^  ^^^  £200  to  be  paid  to  her  in  addition  as  soon  as  possible 
HimmuyB.  ^^'  ^^  death.  He  also  left  her  a  power  of  disposition  over  £500 
— *  standing  in  his  executors'  names,  and  also  all  his  books,  paintings, 
and  prints  belonging  to  him  at  No.  12,  CarUon  Souse  Terrwce^ 
"London  ;  and  also  the  use  of  his  plate  for  her  life.  At  her  death, 
he  wished  the  plato  to  be  giyen  to  his  niece,  Ann  Drinhwaier,  for 
her  own  property.  The  testator  then  left  to  his  dear  &ther  £70 
per  annum  for  his  life  and  his  (testator's)  dear  mother's,  Ann 
Humphreys;  all  his  property  that  might  be  at  his  father's, 
Norbury^  at  his  death,  he  left  to  his  dear  father,  Evan  Humphreys, 
The  testator  then  bequeathed  fifteen  pecuniary  legacies,  which 
he  wished  to  be  paid  duty  tree,  after  the  death  of  his  father 
and  mother.  He  left  his  gold  watch  to  his  nephew  Eiward,  his 
silver  watoh  and  chain  to  his  nephew  Oeorffe,  and  all  his  guns,  and 
the  apparatus  belonging  to  them,  to  his  brother  Thomas.  Then 
followed  these  words :  **  I  leave  to  my  niece,  Ann  Lrinkwaier, 
£200  in  addition  to  the  £200  already  named:  after  my  dear 
wife's  death,  Mary  Humphreys,  I  leave  the  remainder  of  my 
property  to  be  equally  divided  among  my  brothers  and  sisters, 
if  living ;  if  dead,  then  to  my  nephews  and  nieces." 

The  testator  died  on  the  20th  of  October,'  1864,  his  brother 
John,  named  in  the  will,  having  pre-deceased  him.    He  left  about 
£8000,  producing  an  income  of  about  £240  a  year.    His  brother 
Thomas  filed  this  bill  to  administer  the  trusts  of  the  will,  and 
asking  specifically  for  the  disposal  of  the  surplus.    The  usaal 
decree  was  made  on  the  22nd  of  July,  1865,  and  the  Chief  Clerk 
made  his  certificate  on  the  13th  of  July,  1866,  finding  that  there 
were  no  debts  and  a  surplus  income  above  the  annuitie&    One  of 
the  questions  raised  on  the  will  was,  whether  the  testetor's  widow 
took  a  life  estete  by  implication  in  the  residue.    The  testator's 
father  was  dead,  but  the  mother  still  living. 

Mr.  Batten,  for  the  Plaintiff :— 

13ie  first  question,  is  whether  the  testator^s  widow  takes  a  life 
estate  by  implication  in  the  residue.  The  rule  as  to  real  estate  is 
well  settled,  viz.  that  where  theie  is  a  gift  to  the  heir  after  the 
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death  of  A.,  A.  takes  a  life  estate  by  implication,  but  no  sach  y.-o.  8. 

implication  arises  where  the  gift  is  to  a  stranger:  Eortcn  y.  1867 

Ba/rtm  (1) ;  Jarman  on  Wills  (2),  and  the  cases  there  cited.    There  huiotbetb 

18  no  distinction  as  to  personal  estate,  and  therefore,  under  this  „  _^* 

mil,  the  mdow  takes  no  interest  in  the  residue.  — 

Mr.  Kay,  Q.C.,  for  parties  in  the  same  interest : — 

The  rule  as  to  real  estate  will  not  be  dispnted,  and  the  same 
prmciple  may  apply  to  personal  estate  where  the  gift  is,  after  the 
death  of  A,  to  the  next  of  kin ;  but  there  is  no  such  implication  in 
any  other  case.  The  authorities  are  collected  in  Ttidor's  Leading 
Cases  (3).  This  was  the  principle  of  Crmdey  v.  I)igs(m  (4).  Vice- 
chancellor  Kinderaley,  in  Stevens  y.  Hale  (5),  expressly  decided  this 
point  In  BlaehweU  v.  BuU  (6),  it  was  decided  that  the  widow  took 
a  life  estate  by  implication,  but  the  decision  proceeded  expressly 
on  the  intention  apparent  on  the  face  of  the  whole  will. 

In  all  the  cases  in  which  the  Court  has  implied  a  life  estate 
from  the  gift  of  residue,  there  has  been  something  in  the  will, 
irrespective  of  the  residuary  gift,  to  strengthen  the  probability 
that  such  was  the  testator's  intention,  but  here  it  is  sought  to 
collect  the  intention  firom  the  language  of  the  residuary  gift 
itself. 

It  is  submitted,  on  the  whole  case,  that  no  life  estate  arises  in 
the  widow  by  implication. 

[AttpifMll  V.  Petvin  (7)  was  also  cited.] 

Mr.  R  F,  Smithy  Q.C.,  and  Mr.  Bawlinson,  for  the  widow : —     "* 

There  is  no  analogy  between  real  and  personal  estate,  as  to  this 
question. 

The  ground  of  the  decision  as  to  real  estate  was,  that  where  the 
testator  postponed  the  enjoyment  of  his  heir,  it  must  have  been 
to  give  a  preyious  life  estate.  But  at  law,  as  to  personal  estate, 
the  executor,  and  not  the  next  of  kin,  would  haye  taken  pos- 
session, and  the  cases  are  therefore  dissimilar.  In  Roe  y.  Sunh 
merset  (8),  Mr.  Justice  WUles  and  Mr.  Justice  Blachstone  held  that 

(1)  Cro.  Jac.  74,  76.  (6)  2  Dr.  &  Sm.  22. 

(2)  VoL  i.  p.  497.  (6)  1  Keen,  176. 
(8)  2nd  Ed.  p.  560.  (7)  1  S.  &  S.  544. 
(4)  23  Beay.  512.  (8)  5  Burr.  2606. 
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V.-0.8.     where  the  words  were,  *'I  giye  to  my  daughter  Jfary,  after  tie 

1867        decease  of  my  daughter  Betiy,  mj  house,"  Betty  took  a  life  estate 

HuxFBBBTs  by  implication.    It  was  stated  in  the  report  that  Mr.  Justice  WUki 

HunraBEYB.  sp^te  sUghtingly  of  the  case  in  Moore  (1),  Bayman  v.  flW3,  and 

Mr.  Justice  Blachelone  still  more  slightingly  of  Eorton  v.  Eorlon  (2). 

Even  as  to  real  estate  the  decisions  are  not  uniform.  In  CockdicU 
V.  Coehshotl  (3),  the  Court  rejected  certain  words  which  appeared  to 
militate  against  the  construction  favourable  to  an  implied  life 
estate,  and  held  that  the  widow  took  an  estate  during  widowhood 
by  implication.  In  BlackweU  r.  BvU  (4),  and  Bird  v.  Eunsdon  (5), 
it  was  held  that  the  widow  took  life  estates  by  implication  in  tho 
residuary  estate. 

Sib  John  Sttjabt,  V.C.  :—    ' 

The  testator,  after  giving  pecuniary  legacies,  after  tho  death  of 
his  wife,  gives  his  residue  to  classes  of  residuary  l^;atee8  ascertain- 
able only  on  his  wife's  death.  He  says,  ^  After  my  dear  wife's  death 
I  leave  the  remainder  of  my  property  to  be  equally  divided  amongst 
my  brothers  and  sisters,  if  living ;  if  dead,  then  to  my  nephews  and 
nieces.'*  The  question  is,  whether  the  wife,  on  whose  death  the  re- 
siduary legatees  are  to  take,  is  entitled  to  the  income  of  the  residue, 
or  whether  it  passes  to  the  residuary  legatees  as  part  of  the  residua 

The  proposition  of  law  which  governs  cases  of  this  kind  is  very 
well  stated  in  Mr.  Jarman's  treatise  (6).  The  substance  of  the 
proposition  is,  that  where  a  person  during  whose  life  a  gift  is  not 
to  take  effect  is  named  by  the  testator,  it  is  considered  probable 
that  he  is  named  for  the  purpose  of  receiving  a  benefit,  and  still 
more  probable,  if  the  person  who  is  to  take  upon  the  death  of  such 
person  is  one  who  would  have  been  entitled  in  case  there  had  been 
no  gift  at  all. 

In  most  of  the  cases  ^the  matter  relied  on  as  strengthening  tbd 
probability  has  been  found  either  in  the  language  of  Uxo  will  or 
in  the  character  of  the  person  who  is  the  object  of  the  gift  oyer* 
The  cases  of  Boe  y.  Simmereet  (7),  and  Bird  v.  EunsdoUf  have 

(1)  Pkge  6d5.  (4)  1  Keen,  176. 

(2)  Cro.  Jac.  74,  75.  (6)  2  Sw.  842. 

(3)  2  GoU.  432.  (6)  3id  Ed.  yoL  h  pL  497. 

^7)  5  Burr.  2608. 
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never  been  ovemiledy  and  thej  decide  that  where  a  testator  has     y..c.  S. 
used  language  shewing  a  probable  intention^  unless  there  is  some-        ige? 
thing  in  the  will  to  rebut  that  probability,  the  Court  is  not  justified   Htn^BSTs 
in  overruling  it.  Unfortunately,  however,  in  the  current  of  author!-         ^ 
ties  60  much  stress  has  been  laid  on  the  circumstance  strengthen-       — 
ing  the  first  probability,  that  it  has  been  declared  by  some  Judges, 
that  unless  there  be  the  concurrence  of  two  things,  namely,  an 
antecedent  probability,  strengthened  by  another  probability  sug- 
gested by  the  character  of  the  object  of  the  gift  over,  the  first 
probability  is  insufficient.    In  the  argument  in  Aapinatt  y.  Pel^ 
vin  (1),  Mr.  Bugden  contended  that  if  an  estate  were  given  to  a 
stranger  after  the  death  of  A.y  A,  would  take  by  implication,  but 
Sir  John  Leaeh  said,  if  the  gift  were  to  the  heir  after  the  death  of 
i.,  A.  would  take  a  life  estate,  because  the  devisor  would  not  have 
suspended  the  enjoyment  by  the  heir  without  intending  to  giye  it 

tOil. 

In  the  present  case  the  testator  giyes  the  property  to  his  brothers 
and  sisters  after  the  death  of  his  wife.  Nothing  can  be  clearer 
than  that  the  brothers  and  sisters  take  nothing  till  the  death  of 
the  wife,  and  cannot  until  her  death  be  ascertained.  Why,  then, 
does  the  testator  postpone  their  enjoyment  until  his  wife's  death  ? 
Can  there  be  suggested  any  other  reason  except  this,  that  he  in- 
tended the  wife  to  haye  the  enjoyment  of  the  property  for  her  life  ? 
This  is  the  yery  reason  given  by  Sir  John  Leaeh  why,  where  a 
testator  gives  an  estate  to  his  heir  after  the  death  of  A.,  A.  takes 
a  life  estate  by  implication.  In  the  present  case  there  is  the 
additional  circumstance  that  until  the  wife's  death  it  is  impossible 
to  say  who  are  the  persons  entitled. 

There  is  also  this  further  difficulty  in  the  way  of  those  who 
oppose  the  wife's  claim,  that  if  I  should  hold  she  is  not  entitled  to 
the  income,  I  must  declare  that  it  belongs  to  persons  who  cannot 
be  now  ascertained. 

This  is  a  stronger  case  than  any  of  those  in  which  the  dicta  of 
the  learned  Judges  to  which  I  haye  referred  were  pronounced,  and, 
therefore,  independently  of  the  authority  of  Roe  y.  Summenet  (2), 
And  Bird  y.  Hunsdon  (3),  I  must  hold  that  a  life  estate  arises  in 
the  wife  by  implication. 

(1)  1  S.  &  S.  544.  (2)  5  Burr.  2608.  (3)  2  Sw.  342, 
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y,-0.  a  Lord  Bomitttf,  in  Edlgaie  y.  Jennings  (I),  remarks  that  Boe  y. 
1867  Summerset  (2),  and  Bird  y.  Hunedon  (3),  proceed  upon  distinctions. 
BjmFBBxn  There  certainly  is  this  peculiarity ;  Boe  y.  Summerset,  reported  by 
HuxniBETB.  J'*'*^^^^*  ^  *^  reported  by  Sir  WiUiam  Blaekslane,  who  was  one 
—  of  the  Judges  by  whom  it  was  decided.  According  to  the  report  in 
Burrowes,  Sir  WiUiam  Blackstane  spoke  slightingly  of  the  case  of 
Eortan  y.  Hortan  (4)^  and  Mr.  Justice  WiHes,  afterwards  Chief 
Justice  of  the  Common  Fleas,  a  still  greater  lawyer,  spoke  more 
slightingly  of  the  case  of  Bayman  y.  CkJd  (5).  In  other  words,  they 
spoke  slightingly  of  the  doctrine  which  requires  as  essential  a  second 
probability  to  fortify  the  first.  It  is  to  be  obseryed,  howeyer, 
that  in  his  own  report,  Sir  William  Black8tone{6)  says  the  gift 
oyer  was  to  the  other  cestui  que  vies,  meaning,  as  I  understand  him, 
that  the  gift  oyer  to  the  second  ceslui  que  vie  was  upon  the  death 
of  the  first.  The  question  was,  whether  there  was  an  implication  of 
a  gift  to  the  first  cestui  que  vie  for  life,  because  of  the  gift  oyer  to 
the  second  after  the  death  of  the  first  Both  the  learned  Judges 
were  of  opinion  that  the  life  estate  by  implication  arose— bat 
Mr.  Justice  f^ocJ'stone's  obseryation  is,  that  the  gift  oyer  was  to  the 
other  cestui  que  vie,  by  which  I  understand  bin:  to  mean  that  this 
circumstance  shewed  a  disposition  to  place  both  the  cestui  que  m 
on  the  same  footing. 

Stevens  y.  Hale  (7),  has  been  relied  on  by  the  residuary  legatees 
as  in  their  fayour;  but  it  appears  to  me  Vice-Chancellor  Kinden' 
ley  proceeded  on  the  special  facts  of  the  case,  and  not  on  the 
principle  inyolyed  in  this  case. 

On  the  whole  wiUj  I  am  of  opinion  that  a  life  estate  arises  by 
implication  in  the  testator's  widow. 

Solicitors  for  the  Plaintiff,  and  those  in  the  same  interest: 
Messrs.  Chutes  &  HicJcley,  agents  for  Mr.  L,  W.  Jarvis,  Xyfm, 
Noffolk. 

Solicitors  for  the  Widow :  Messrs.  Walters,  Toung,  dt  Wallers. 


(1)  24  Beav.  623.  (4)  Cro.  Jac.  74, 75. 

(2)  5  Bnrr.  2608.  (6)  Moore,  635. 

(3)  2  Sw.  342.  (6)  W.  BL  B2SL 

(7)  2  Dr.  &;Sm.  22. 
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BEENDTSON  v.  STRANG.  y^  W. 

Stoppage  «n  Tranritv^~8hip  chartered  by  Purchaeer.  1M[ 

JiMM  27»  28  * 
A,,  a  merchant  in  Svoeden^  contracted  to  sell  timber  to  j9.,  a  firm  in       J^  2. 

London^  it  being  provided  by  the  contract,  in  the  first  instance,  that  the         ^'~* 

price  of  the  timber  to  be  shipped  to  London  was  **  free  on  board,"  payable  by 

buyer's  acceptance  of  seller's  drafts  at  six  months  from  date  of  bills  of  lading, 

the  vendor  to  provide  ships  for  conveyance  of  the  timber  to  LondofrC\ 

By  subsequent  agreement,  a  ship  was  chartered  for  the  xmrpose  by  P.,  on 
which  the  timber  was  shipped  by  A,^  who  caused  the  bill  of  lading  to  bo 
drawn  in  his  name  as  shipper  of  the  timber,  which  was  made  deliverable 
*^  unto  order  or  assigns."  The  bill  of  ladings  in  this  form,  was  indorsed  in 
blank  by  A,j  and  sent  to  B.  in  return  for  his  acceptance  of  a  bill  of  exchange 
drawn  upon  him  by  A.  for  the  price  of  the  timber. 

The  ship  was  forced  to  put  into  Copenhagen  in  distress,  and  while  there  j9. 
stopped  payment,  and  A,  gave  notice  of  stoppage  in  transitu : — 

JBeld,  that  the  effect  of  the  delivery  of  the  timber  on  board  the  chartered 
ship,  coupled  with  the  form  of  the  bills  of  lading  adopted  by  A,  for  his 
security^  in  which  the  timber  was  made  deliverable  "  unto  order  or  assigns," 
was  to  interpose  the  master  aa  a  carrier  between  A.  and  J9.,  so  as  to  preserve 
the  right  of  stoppage  in  transitu  until  the  ship,  the  instrument  of  transit^  had 
reached  London. 

XHIS  was  a  suit  for  the  porpoee  of  establishing  the  right  of  the 
Plaintiff,  by  yirtue  of  the  exercise  of  his  right  of  stoppage  in 
trarmiu,  to  a  charge  in  equity  iy)on  the  proceeds  of  certain  timber  . 
sold  by  him  to  a  firm  in  London,  of  whom  the  Defendants  were  the 
assignees  under  a  deed  for  the  benefit  of  creditors.  ^ 

The  facts,  which  were  not  in  diBpn^e,  w^re  thus  stated  upon  the 
bill:—  .        •    . 

The  Plaintiff,  who  is  St  timber  merchant  ^of  Oefle,  in  Sweden^ 
through  his  Parts  agent,  Charles  Vo^  Kock,  entered  into  a  contiact* 
in  February,  1863,  for  the  sale  to  Messrs.  Lanffton  db  Bcbinson,  a 
London  firm,  of  a  quantity  of  timber.  ^The  contract,  which  was 
lednced  into  writing,  and  signed  by  Messrs.  Langton  dt  Bobinson, 
after  stating  the  quantities  of  timber  and  the  priceSi  proceeded 
thuB:— - 

<<  And  the  said  prices,  franco  on  lord,  payable  by  buyer's  ac- 
ceptance of  seller's  drafts  at  mx  months  from  date  of  bills  of 
lading.     Shipment  to  London     Sellers  to  proyide  ships  to  a 
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Y.^C.  w.  freight  not  exceeding  53d.  in  fuU,  per  Fetersbnrger  gtandard,  with 

1867  two  or  three  guineas  of  gratification  per  100  Fetersb.  stand  in 

BBioffiyiBoii  <^c^^  o^  ^^«    If  ^*ps  cannot  be  chartered  within  this  limit  tho 

Btbahg.  contract  to  be  void." 

It  was  subsequently  agreed  that^  instead  of  BemdUon  providing 
a  ship  for  conveyance  of  the  timber,  Lanffbm  &  BMnson  should 
themselves  charter  a  vessel  to  convey  the  timber  from  C^efle  to 
London. 

Messrs.  Langion  dt  Bdbinson  accordingly  chartered  a  ship,  the 
Maarirom,  which  proceeded  to  (}efle,  and  on  the  22nd  of  October, 
1863,  Bemdtson  shipped  the  timber  on]  board  of  her.  The  price 
of  the  timber  amounted  to  £1589  12d.  Gd.^  and  an  advance  of 
£153  88.  2d.  was  made  by  Bemdison  to  the  captain  of  the  ship  on 
account  of  the  freight.  These  sums,  together  with  three  months* 
interest  at  5  per  cent,  on  the  advance,  amounted  to  £1744  198., 
and  accordingly,  in  pursuance  of  the  contract,  Bemdison^  on  the 
22nd  of  October,  1863,  drew  a  bUl  of  exchange  of  that  date  for 
this  amount  upon  Langrton  dt  Bdbinsony  payable  six  months  after 
date.  At  the  same  time,  in  order,  as  the  bill  alleged,  to  preserve 
his  control  over  such  timber,  Berndhon  caused  the  bUl  of  lading 
to  be  drown  in  his  name  as  shipper  of  the  timber,  and  the  same 
was  thereby  made  deliverable  to  the  order  or  assigns  of  Bemdison* 

The  bill  of  lading  was  as  follows : — 

**  Shipped  in  good  order  and  well  conditioned  by  F.  M.  Berndl' 
son,  in  and  upon  the  good  ship  called  the  Maaslrom,  whereof  is 
master  for  this  present  voyage  Ahing,  and  now  riding  at  anchor  in 
this  port,  and  bound  for  London, 

1179  tV  dozen  of  deals, 
being  marked  and  numbered  as  in  the  margin,  and  are  to  be 
delivered  in  the  like  good  order  and  well  conditioned  at  the  afore- 
said port  of  London  (the  act  of  God,  the  king^s  enemies,  fire,  and 
all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  soever  excepted),  unto 
ordeir,  or  to  assigns,  he  or  they  paying  freight  for  the  said  goods, 
and  other  oonditionfl,  as  per  charterparty,  primage  and  arerage 
accustomed.  In  witness  whereof  the  master  or  purser  of  the  said 
ship  hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and 
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date,  the  one  of  which  three  bills  being  accomplished  the  others  VX).  W. 

to  stand  yoid.  ise? 

"  Dated  in  Oefle,  22nd  of  October  1863,    The  cargo  delivered  Bmmm 

withont  delay.    Two  deals  in  dispute.    Clear  of  all  damage.  Snuira 

"  Frederik  Alsing.  — - 

"ReC^-   as  anticipation  on  the  freight  (  E2700  17  60 

Bmb I     £153    8    2 

'*In8^3  7^ 4  12    1 

£158    0    3 
"  Frederik  Ahitiff. 
"For  loading  have  been  used  twenty-four  days." 

Bemdlsan  indorsed  this  bill  of  lading  in  blank,  and  caused  it  to 
be  handed  over  to  Langton  &  Mobinson,  in  exchange  for  their 
acceptance  of  the  bill  of  exchange  for  £1744  Ids,  On  receipt  of 
ihe  bill  of  lading  Messrs.  Langton  &  Bobinson  deposited  it,  toge- 
ther with  a  policy  of  insurance  of  the  cargo  of  timber  and  other 
securities,  with  Messrs.  ChurehiU  dt  Sim,  as  a  security  for  repayment 
of  moneys  due  to  them  from  Langton  dt  Bobinson. 

The  Maaslrom,  with  the  timber  on  board,  sailed  for  London,  but 
met  with  disasters  on  her  voyage,  got  stranded,  and  on  the  16th  of 
November,  1863,  "was  forced  in  distress  to  put  into  the  port  of 
Copenhagen,  where  she  remained  for  some  months.  On  the  16th 
of  February,  1864,  Langton  dt  Co.  suspended  payment,  and  subse- 
quently, on  the  9th  of  September,  1864,  they  executed  a  deed  of 
assignment  to  the  Defendants,  Strang,  Sieveking,  and  Pack,  as 
trustees  for  the  benefit  of  their  creditors.  While  the  Maastrom 
was  still  lying  in  the  port  of  Copenhagen,  Bemdtson  caused  the 
captain  to  be  served  with  a  notice,  dated  the  24th  of  March,  1864, 
to  stop  the  timber  in  transitu. 

On  the  26th  of  April,  1864,  the  Maastrom  arrived  in  the  Thames, 
whereupon  a  second  notice  of  stoppage  in  transitu  was  served  on 
board  the  ship  and  also  on  the  shipbrokers,  and  on  Messrs. 
ChwrehtU  dt  Sim. 

The  timber  was  taken  possession  of  by  ChurehiU  dt  Sim  as 
mortgagees,  and  a  sum  of  £1276  15b.  Qd.  was  produced  by  the 
sale  of  it.    The  proceeds  of  the  timber,  with  the  moneys  received 
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YA).  w.     under  the  policy,  amounting  in  all  to  £1570,  had  been  paid  into 
1867       Court  by  Messrs.  ChurehiU  dt  Sitn,  who  had  been  satisfied  out  of 
their  other  securities. 


^  «•  The  bill  of  exchange  for  £1744  198.  was   dishonoured   at 

—       maturity. 

The  proceeds  of  the  timber  having  been  claimed  by  the  trustees 
of  the  creditors*  deed  executed  by  LangUm  &  Bdbinson,  this  bill 
was  filed  by  BemcUson,  charging  that,  by  the  exercise  of  his  right 
of  stopping  the  timber  in  transitu^  he  was  entitled  in  equity  to  a 
valid  and  subsisting  charge  for  the  money  due  in  respect  of  the 
price  of  the  timber,  and  praying  relief  upon  this  footing. 

A  dividend  of  58.  in  the  pound  on  the  whole  amount  of  his  daim 
on  the  estate  had  been  paid  to  the  Plaintiff  by  the  trustees  of  the 
creditors'  deed  without  prejudice. 

Mr.  a.  M.  Qiffard,  Q.C.,  and  Mr.  Kay,  Q.C.,  for  the  Plaintiff:— 

Until  the  goods  come  into  the  actual  possession  of  the  purohaaer 
the  vendor  retains  his  right,  in  case  of  the  insolvency  of  the  pur- 
chaser, to  stop  them  in  transOu ;  and  delivery  on  board  a  ship 
chartered  by  the  purchaser,  and  not  his  own  ship,  is  not  such  a 
delivery  into  the  hands  of  the  purchaser  as  will  fwedude  that 
right  of  stoppage  in  iransUu^  there  being  a  distinction  between  a 
delivery  on  board  the  purchaser's  own  ship  and  a  delivery  on 
board  a  general  ship,  or  a  ship  chartered  ad  hoc.  The  master  of 
the  chartered  ship,  who  is  interposed  as  a  mere  carrier  between  the 
consignor  and  consignee^  is  not  the  agent  of  the  purchaser  for  the 
purpose  of  putting  an  end  to  the  fransitus,  nor  is  his  poesessioii  tlie 
possession  of  the  purchaser :  Bohilingh  v.  Inglis  (1) ;  Qumejf  t. 
Behrend  (2) ;  Blozam  v.  Sanders  (3). 

The  terms  of  the  bill  of  lading  ^'  to  order  or  assigns"  shew 
tincUy  that  the  delivery  was  not  complete,  and  that  the 
when  he  shipped  the  timber  on  board  the  Maashrom,  had  no  inten- 
tion of  parting  with  the  dominion  over*  it,  or  of  vesting  the  abso- 
lute indefeasible  property  in  the  purchasers :  Turner  v.  Trustees  of 
Liverpool  Docks  (4). 

[They  also  cited  /^lotemans  v.  Lancashire  and  Yorkshire  RaUway 

(1)  8  East,  381.  (3)  4  B.  &  G.  94L 

(2)  3  £.  &  B.  622.  (4)  6  Ex.  54& 


ItaRnnMiir 

BTBAIia. 
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Cbmpany  (1);  Thompion  t.  Trail (2)i  LteKbarrow  v.*  Mastm  (3);    vx).w. 
Smith'a  Mercantile  Law  (4) ;  and  referred  to  18  dr  19  Vict,  o.  111.]       isar 

Mr.  Druee,  Q.O.,  and  Mr.  Freding^  for  the  Defendants : — 

The  property  in  the  goods  was  so  completely  vested  in  Lanffton 
db  Bdbinson  at  the  time  of  their  insolyency  that  the  right  of 
stoppage  in  transitu  did  not  exist.  An  attempt  has  been  made  to 
draw  a  distinction  between  a  general  ship  belonging  to  the  buyer, 
and  a  ship  chartered  ad  hoe  by  the  buyer ;  but  the  question  does 
not  depend  upon  this  distinction :  Schctsmans  v.  Lancashire  and 
Yorkshire  BaUvoay  Company. 

Delivering  on  board  the  ship  chartered  by  the  purchaser,  espe- 
cially where,  by  the  terms  of  the  contract,  the  delivery  is  to  be 
^  free  on  board/'  is  a  final  delivery  at  the  place  of  destination : 
Tan  Gaded  v.  Booker  (5).  The  effect  of  such  delivery  may  be 
restrained,  and  the  right  to  stop  the  goods  in  transitu  may  be  pre- 
served by  the  vendor  taking  bills  of  lading  and  making  the  goods 
deliverable  to  his  order  or  assigns.  That  has  been  attempted  by 
the  vendor  in  this  case,  but  looking  at  the  payment  stipulated  for 
in  the  contract — not  in  cash,  but  in  accepted  bills  of  exchange — 
as  soon  as  he  has  parted  with  the  bill  of  lading,  and  received  in 
return  for  it  the  accepted  bills  of  exchange,  he  has  taken  off  the 
fetter  which  he  had  himself  imposed. 

Nothing  further  then  remains  to  be  done ;  the  vesting  of  the 
property  in  the  goods  in  the  purchaser  is  complete,  and  the  right 
of  stoppage  in  transitu  is  at  end :  Oowasjee  v.  T^mpson  (6) ;  Broione 
Y.  Sore  (7) ;  Green  v.  Sichel  (8). 

Mr.  Giffard,  in  reply : — 

Cofoagee  v.  ITiompson  turned  entirely  on  whether  there  was  an 
nnoonditional  delivery  on  board,  and  the  question  of  stoppage  in 
traimtu  was  not  raised  in  that  case. 

Stoppage  m  transitu  is  the  assertion  of  a  right  of  lien,  and  does 
not  depend  upon  whether  the  right  of  property  has  vested  in  the 

(1)  law  Bep.  2  Ch.  332.  (5)  2  Ex.  691. 

(2)  6  B.  &  C.  36.  (6)  5  Moo.  P.  0. 166. 

(3)  1  8m.  L.  G.  595,  4th  Ed.  (7)  3  H.  &  K.  484 ;  S.  0.  affinned  in 

(4)  Pages  309,  555,  560.  arror,  4  H.  &  K.  822. 

,   (8)  7  0.  B.  (N.  S.)  747. 
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V.-0.  W,     purchaser,  the  question  being  whether  the  property  is  **  at  home ;" 

is^   *    in  other  words,  although  the  property  is  vested  in  the  purchaser, 

BERHmoN   ^^  ^^  ^^  ^^  indefeasible  right  to  the  possession :  Bhxam  v. 

«•         Sanders  (1);  ^'the  essential  feature"  of  a  stoppage  in  tratmiu 

—        being  **  that  the  goods  should  be  at  the  time  in  the  possession  of 

a  middleman,  or  some  person  intervening  between  the  vendor  who 

has  parted  with,  and  the  purchaser  who  has  not  yet  received,  them :" 

Shhohnu^nB  v.  Lanecuhire  and  Tarhthire  Batlway  Chmfany  (2). 


July  2,    Sib  W.  Page  Wood,  V.O.  :— 

The  question  in  this  case  is,  whether  the  Plaintiff  is  entitled  to 
such  a  declaration  as  was  made  in  Spalding  v.  Riding  (3),  of  his 
equitable  right  of  stoppage  in  tramOu  over  certain  timber  sold 
by  him,  and  for  the  price  of  which  bills  of  exchange  were  drawn, 
which  were  unpaid  at  the  time  the  consignees  became  insolvent: 
the  question  being  whether,  under  all  the  circumstances  of  the 
case,  the  consignees  having  simply  mortgaged  the  bills  of  lading, 
which  brings  the  case  so  far  within  Spalding  v.  Buding,  the  Plain* 
tiff  is  entitled  to  the  surplus  assets  as  against  the  Defendants,  who 
are  the  representatives,  under  a  deed  of  composition,  of  the  original 
consignees. 

Spalding  v.  Buding  was,  I  think,  the  first  case  in  this  Court 
in  which  this  right  was  asserted  as  against  property  which  had  so 
far  passed  into  the  hands  of  the  consignee  that  he  was  enabled  by 
mortgage  of  the  bills  of  lading  to  pass  the  interest]  in  the  goods 
to  the  extent  of  that  mortgage ;  and  there  the  right  of  stoppage  in 
transiiu  was  upheld  as  against  the  surplus. 

The  case,  which  was  originally  decided  by  Lord  Langdale,  and 
affirmed  by  Lord  Lyndhurst  (4),  was  no  doubt,  in  some  degree, 

(1)  4  B.  &  C.  9i8.V  reason  of  his  insolvency;  bat  ly  the 

(2)  Law  Bep.  2  Ch.  832.  indorsement  of  the  bills  of  lading  to 
(8)  6  Beav.  876.  the  Defendant  (Ruding)  for  TalnOp  that 
(4)  15  L.  J.  (Gh.)374.  LordX^c^  right  was  taken  away.    The  question 

hunfs  judgment  was  as  follows : —  then  is,  what  right  the  Defendant  had 

The  Plainti£b,  as  the  shippers  of  the  acquired  against  the  vendors  by  their 

goods  in  question,  would  have  had  a  transactions  with  Thoma$,    Tbe  bill  of 

right  at  law  to  stop  them  in  tranniu  lading,  A».,  were  transfened  to  them 

as  against    Thomas^   the  vendee,  by  by  ThomoB,  to  secure  the  repayment  of 
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an  ezteDsion  of  what  was  supposed  to  be  the  right  of  the  eonsigndr. 
In  gome  of  the  cases  there  were  dieta  which  seemed  to  shew  that 
by  the  indorsement  of  the  bill  of  lading  in  such  a  manner  as  to 
admit  of  a  dealing  with  it,  and  by  actual  dealing  with,  or  actual 
negotiation  of  such  bill  of  lading  to  a  bond  fde  transferee^  the 
vendor's  right  to  stop  in  transitu  would  be  defeated.  That  was 
.the  great  ground  of  argument  in  Spalding  v.  B/uding  (1),  and  I 
mention  the  case  as  shewing  the  extent  to  which  the  right  has 
been  upheld,  and  that  it  is  a  right  entirely  distinguished  from  the 
right  of  property  in  the  goods. 

The  Plaintiff  in  this  case  sold  to  Messrs  Langton^  who  have 
become  insolyent^  certain  timber  under  a  contract  of  sale,  specify- 
ing the  price,  '^  free  on  board,  payable  by  buyer's  acceptance  of 
seller's  drafts  at  six  months  from  date  of  bills  of  lading.  Shipment  to 
London.^*  It  was  also  proyided  that  the  sellers  were  to  provide  ships. 

A  good  deal  was  said  about  these  words  "  free  on  board,"  but 
as  regards  the  original  contract  it  would  be  plain  enough  that 
there  was  no  intention  that  the  goods  should  be  at  their  destina- 
tion when  they  were  free  on  board,  as  not  only  was  London  the 
place  of  destination,  but  the  seller  was  to  find  the  yessel,  and 
undertook  that  the  goods  should  be  delivered  in  London.  Although 
the  property  in  the  goods  might  well  pass  when  the  bill  of  lading 
was  handed  over  in  exchange  for  the  accepted  bills,  stiU  that 
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the  £1000,  the  sam  adTanoed  to  ThomoB 
by  means  of  the  Defendant's  accept* 
anoe.  This  I  consider  to  he  the  true 
construction  and  effect  of  the  memo- 
randam  or  letter  of  the  9th  of  June, 
1841.  They  had  a  clear  right,  there« 
fore,  to  retain  the  goods,  and  to  he  paid 
oat  of  the  proceeds  to  the  extent  of 
those  advances  according  to  the  terms 
of  the  agreement  They  had  hoth  a 
legal  and  an  equitahle  right  to  this 
extent.  In  this  state  of  things  the 
vendors  attempt^  hy  a  notice  to  the 
captain,  to  stop  the  goods  in  iramUu, 
This,  I  think,  upon  the  evidence,  was 
given  in  time,  and  though  not  good  in 
law,  by  reason  of  the  assignment  of  the 


bills  of  lading,  would,  I  am  of  opinion, 
be  valid  in  equity  against  both  the 
vendee  and  the  Defendant  so  as  to  vest 
in  Plaintiffs  a  right  to  the  surplus  of 
the  produce  of  the  wheat,  after  dis- 
chatging  the  sum  for  which  it  was 
pledged.  The  Defendant  could  not, 
under  these  circumstances,  retein  the 
surplus  as  against  the  vendors  towards 
the  liquidation  of  his  general  balance 
due  to  ThomM  the  vendee.  If  this 
view  of  the  case  be,  as  I  think  it  is, 
correct,  it  was  proper  for  the  decision 
of  a  Court  of  equity,  and  the  appeal 
must  be  dismissed  with  costs. 
(1)  6  Beav.  876. 
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T.O.W.     does  not  determine  the  qnerticm  as  to  the  right  to  stoppage  iii 
1867        tranMu,  the  distinction  being  well  established  npon  all  the  an- 

BiEoimov  thoritieSi  and  especially  referred  to  in  Van  Oasteel  y.  Booker^  where, 
*•  during  the  aigament,  Mr.  (now  Baron)  Martin,  so  far  conceding 
— -  against  the  interest  of  his  client^  says  (1) : — *^  The  general  rale  is 
that  if  goods  are  shipped  on  board  a  chartered  yessel  the  property 
vests  in  the  consignee,  subject  to  the  right  of  stoppage  in  transitu  ; 
but  ii  the  goods  are  placed  on  board  the  purchaser's  own  ship, 
that  is  an  absolute  deliyery — ^the  same  as  if  placed  in  his  cart. 
The  shipper  may,  however,  protect  himself  by  taking  a  bill  of 
lading  making  the  goods  deliverable  to  his  own  order  only ;  but 
in  that  case  the  property  would  pass  as  soon  as  he  indorsed  the 
bill  of  lading  generally." 

In  the  same  way.  Lord  Chelmsford,  in  ScJwtBmans  v.  Lanech 
shire  and  TarJuhire  Railway  Chmpany  (2),  says  in  refer^ioe  to 
the  case  of  MUehd  v.  Eie  (3),  ^^  It  appears  to  me  that  this  case 
was  not  decided  upon  the  distinction  between  a  general  ship 
and  one  sent  for  the  express  purpose  of  receiving  the  sugar ;  for  if 
it  had  been  a  question  of  stoppage  in  transitu  upon  a  sale  of  the 
sugar  to  the  Defendants,  and  it  had  been  delivered  into  the 
Defendants'  own  vessel,  sent  out  for  the  purpose,  although  the 
property  in  the  goods  would  have  passed,  yet  the  effect  of  the 
delivery  would  have  been  restrained  by  the  indorsement  on  the 
bill  of  lading,  and  the  right  to  stop  in  transitu  would  have 
been  preserved*" 

Much  stress  has  been  laid  upon  those  words  ^'  free  on  board,** 
as  being  an  indication  of  the  nature  of  the  contract — ^that  the 
iransUus  was  at  an  end  when  the  goods  were  on  board  the  pur- 
chaser's own  ship.  But  those  words  cannot  have  any  such  effect  in 
a  contract  framed  as  this  was,  where  the  intention,  as  expressed  by 
the  contract,  was,  that  there  was  to  be  no  delivery  on  board  the 
purchaser's  own  ship,  as  the  vendor  was  to  find  a  ship  (although 
at  the  cost  of  the  purchaser),  and  send  the  ship,  with  the  cargo,  to 
London,  where  the  trcmsitus  would  be  at  an  end.  That  contract, 
however,  was  varied  by  parol,  by  the  arrangement  subsequently 
made,  under  which  the  vendor  was  no  longer  to  find  a   ship^ 

(1)  2  Bx.  699.  (2)  lAw  Rep.  2  Ch«  837. 

(8)  llAtLftE.888. 
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bat  was  diflcharged  from  that  part  of  his  engagement    A  ship     YA).  W. 

chartered  hj  the  purchaser  is  sent  out  from  L<mdan  for  the  pmv       iser 

pose  of  taking  on  board  this  caigo,  subject^  of  course^  to  the   Bmmmm 

payment  of  freight  when  the  cargo  should  be  deliToied  pursuant     a^JL« 

to  the  charterparty.     That  being  so,  the  vendor  takes  the  addi-       — 

tional  precaution,  notwithstanding  the  purchaser  charters   the 

ship,  of  taking  the  bill  of  lading  in  this  form : — ^'  Shipped  by 

him  (the  vendor),  to  be  delivered  at  the  port  of  London,  unto 

Older  or  to  assigns"     The  bill  of  lading  having  been  taken  in 

this  form  the  bills  of  exchange  are  drawn  and  accepted,  and 

while  the  ship  was  on  her  voyage  the  bill  of  lading  was  indorsed 

in  blank — ^a  circumstance  very  strongly  relied  upon  by  Mr«  JDruee 

—and  delivered  to  the  purchaser  in  exchange  for  the  accepted 

bills  of  exchange.     No  doubt  the  property  in  the  goods  would 

pass,  but  that  does  not  determine  the  question  whether  the  tranniui 

was  at  an  end.    Witix  the  single  exception  that  the  bills  of  lading 

are  made  out  in  the  name  of  the  vendor  to  his  order,  or  assigns, 

and  then  by  him  indorsed  in  Uank,  the  case  does  not  really  differ 

from  BohUingh  v.  Inglis  (1),  nor  from  Spalding  v.  Buding  (2), 

where  the  purchaser  had  the  bill  of  lading  handed  over  to  him  so 

as  to  vest  the  property  in  him. 

Does,  tben,  the  shipping  of  goods,  in  the  name  of  the  vendor, 
and  indorsing  over  the  bill  of  lading,  show  an  animus  on  the  part 
of  the  vendor  to  part  with  his  lien  and  abandon  his  right  of  stop- 
page in  tranntu  1  Now  there  are  two  criteria,  as  it  appears  to  me, 
with  respect  to  t^e  stoppage  in  irantUu,  viz. :  whether  there  is 
a  tranMuB  at  all  ?  and  if  so,  where  it  is  to  end  ?  If  a  man  sends 
his  own  ship,  and  orders  the  goods  to  be  delivered  on  board 
his  own  ship,  and  the  contract  is  to  deliver  them  free  on  board, 
then  the  ship  is  the  place  of  delivery  and  the  tramttus  is  at 
end,  just  as  much  (as  was  said  in  Van  Oaded  v.  Booker  (3)  )  as  if 
the  purchaser  had  sent  his  own  cart,  as  distinguished  from  having 
the  goods  put  into  the  cart  of  a  carrier.  Of  course  there  is  no 
further  tramUus  after  the  goods  are  in  the  purchaser's  own  cart. 
There  they  are  at  home,  in  the  hands  of  the  purchaser,  and  there 
is  an  end  of  the  whole  deliveryt    The  next  thing  to  be  looked  to 

(1)  8  East,  881.  (2)  6  B«av.  878. 

(8)  2  Ex.  691. 
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V.-O.  W.     is,  whether  there  is  any  intermediate  person  interposed  between 

ise?        the  vendor  and  the  purchaser.    Cases  no  donbt  may  arise,  where 

BBRKmoN   ^^^  tranaitus  may  be  at  an  end  although  some  person  may  inter- 

**         vene  between  the  period  of  actual  delivery  of  the  goods  and  the 

purchaser's  acquisition  of  them.    The  purchaser,  for  instance,  may 

require  the  goods  to  be  placed  on  board  a  ship  chartered  by 
himself  and  about  to  sail  on  a  roving  voyage.  In  that  case, 
when  the  goods  are  on  board  the  ship  everything  is  done ;  for  the 
goods  have  been  put  in  the  place  indicated  by  the  purchaser, 
and  there^is  an  end  of  the  transitus.  But  here,  where  the  goods 
are  to  be  delivered  in  London,  the  Plaintiff,  for  greater  security, 
takes  the  bill  of  lading  in  his  own  name,  and,  being  content  to 
part  with  the  property  in  the  goods,  subject  or  not,  as  the  case 
may  be,  to  this  right  of  stoppage  in  transitu,  he  hands  over 
the  bill  of  lading  in  exchange  for  the  bill  of  exchange.  In  that 
ordinary  case  of  chartering  it  appears  to  me  that  the  captain 
or  master  is  a  person  intei'posed  between  vendor  and  purchaser  in 
such  a  way  that  the  transHus  is  not  at  an  end,  and  that  the 
goods  will  not  be  parted  with,  and  the  consignee  will  not  receive 
them  into  his  possession,  until  the  voyage  is  terminated  and  the 
freight  paid  according  to  the  arrangement  in  the  charterparty« 

Bohtlingh  v.  Inglis  (1),  which  has  been  frequently  cited,  and 
never,  as  £Etr  as  I  can  discover,  with  disapprobation,  seems  to  have 
furnished  the  rule  which  was  alluded  to  in  argument  in  Van  Cca^ 
ted  V.  Booker  (2),  viz.,  that  if  the  goods  are  delivered  on  board  a 
chartered  ship,  the  property  vests  in  the  consignee,  subject  to  the 
right  of  stoppage  in  trwnsitu.  Mr.  Justice  Lawrence^  in  delivering 
the  judgment  of  the  Court,  says  (3) :  ''  For  the  benefit  of  trade,  a 
rule  has  been  introduced  into  the  common  law,  enabling  the  con* 
signer,  in  case  of  the  insolvency  of  the  consignee,  to  stop  the  goods 
consigned  before  they  come  into  the  possession  of  the  consignee^ 
which  possession  BvUer,  J.,  in  EUis  v.  Sunt  (4)  says,  means  an 
actual  possession*  That  the  possession  of  a  carrier  is  not  such  a 
possession,  has  been  repeatedly  determined,  and  the  question  now 
is,  whether  the  possession  of  the  master  be  anything  more  than  the 
possession  of  a  carrier,  and  not  the  actual  possession  of  the  bank- 

(1)  3  Eut,  381.  (3)  3  East,  395. 

(2)  2  Ex.  691.  (4)  3  T.  B.  466. 
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rapt  •  ,  .  It  does  not  differ  from  a  similar  contract  entered  into     V.-O.  w. 
hj  the  consignor,  by  the  directions  of  the  consignee,  at  the  loading       1867 
port,  for  the  conveyance  of  the  goods  from  him  to  the  vendee ;"   BxBNmoK 
—in  other  words,  it  would  be  exactly  like  the  original  engage-     ^^^q 

ment  in  the  present  case,  and  the  circumstance  of  the  consignee       

being  the  person  who  provides  the  ship,  makes  reaUy  no  snb- 

Btantial  difference  whatever — "in  which  case  it  would  hardly 

be  contended  that  a  delivery  by  the  consignor  to  the  master  of 

the  ship  for  the  purpose  of  carriage,  would  be  such  a  delivery  to 

the  vendee  as  to  prevent  the  right  of  stoppage  in  transitu.    In 

each  case  the  freight  would  be  to  be  paid  by  the  consignee ;  in 

each  case  the  ship  would  be  hired  by  him ;  and  there  would  be  no 

difference,  except  that  in  this  case  the  ship,  in  consequence  of  the 

agreement,  goes  from  England  to  fetch  the  cargo,*" — just  as  in  the 

case  now  before  me — "  in  the  other  case,  the  vessel  would  bring 

it  immediately  from  the  loading  port :  both  in  the  one  case  and  in 

the  other  the  contract  is  with  the  master  for  the  carriage  of  the 

goods  from  one  place  to  another;  and  until  the  arrival  of  the 

goods  at  their  port  of  destination,  and  delivery  to  the  consignee, 

they  are  in  their  passage  or  transit  from  the  consignor  to  the  con- 

rignee." 

The  learned  Judge  distinguishes  the  case  from  that  of  Fowler  v. 
^ymer  (1),  where  the  ship,  being  under  the  complete  control  of  the 
bankrupt,  had  the  goods  put  on  board  her,  not  for  the  purpose  of 
conveying  them  from  the  consignors  to  the  consignees,  but  that 
they  might  be  sent  by  the  consignees  upon  a  mercantile  adventure 
for  which  they  had  bought  them,  and  there  the  delivery  to  the 
<X)iisignees,  being  at  the  place  pointed  out  by  them  where  the 
delivery  should  be,  was  held  to  be  complete.     Of  course  the  place 
of  delivery  may  be  as  well  on  board  the  ship  as  at  the  port  of  her 
destination.     The  case  of  Van  Casted  v.  Booker  (2)  does  not 
appear  to  me  to  make  any  substantial  difference.    There  it  was 
the  vendee's  own  ship,  and,  as  was  said  by  ParTce^  B.,  in  the  judg- 
ment, if  the  goods  were  put  on  board  to  be  carried  for  and  on  the 
account  and  risk  of  the  bankrupts,  the  delivery  on  board  put  an 
end  to  the  right  of  stopping  in  transitu;  but  the  vendor  took 
the  precaution  which  was  held  effectual  in  Tv/rner  v.  Trustees  of 

(1)  Cited  in  Hodgton  v.  loy,  7  T.  R.  442.  (2)  2  Ex.  691. 
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V.-a  W.     Liverpool  Books  (1)  of  restraining  the  effect  of  that  delivery  by 

1867        the  indorsement  on  the  bill  of  lading.    The  Court  there  {Van  Com- 

BBBMraoN    ^^  ^'  -B^^  (2)  )  seems  to  have  thrown  out  that  this  precaution 

^'         stopped  the  effect  of  putting  the  goods  on  board  the  vendee's  own 

ship,  and  indicated  an  intention  not  to  part  with  the  dominion 

over  the  goods,  nor  vest,  the  absolute  property  in  the  bankrupts. 
The  case  before  me  is  still  stronger,  as  although  the  vendor  has 
taken  this  precaution  im  order  to  guard  himself  against  any 
possible  contingency,  still  the  ship  is  the  instrument  of  transit, 
and  in  parting  with  these  bills  of  lading  in  exchange  for  the 
bills  of  exchange,  he  is  aware  that  the  ship  has  been  chartered  for 
the  purpose  of  delivering  the  goods  at  the  port  of  London,  and  that 
the  master  of  the  ship  was  not  the  servant  of  the  vendee,  but  an 
intermediate  agent  who,  for  hire,  when  .the  hire  was  paid,  was  to 
deliver  the  goods  in  London. 

'  It  appears  to  me,  therefore,  that  until  the  goods  reach  London  the 
iransihis  is  not  ended.     Cowayee  v.  Thomfson  (3)  differs  in  every 
respect  from  this  case.    There  a  ship  was  sent  out,  goods  were 
ordered  for  that  ship,  and  the  shipbeing  the  property  of  the  person 
sending  her  out,  the  transitns  was  complete  when  the  goods  were 
delivered  on  board  pursuant  to  order,  nothing  else  being  directed 
or  intended  by  anybody.    Again  in  SchoUmans  v.  Lancashire  and 
Yorkshire  Railway  Company  (4),  the  ship  was  the  ship  of  the  vendee, 
and  the  vendor  did  not  take  the  precaution  of  preserving  his  right 
of  stoppage  in  transitu  by  making  the  goods  deliverable  to  his 
order  or  assigns;  the  goods  by  the  bill  of  lading  being  made 
deliverable  to  the  purchaser  or  assigns.     The  whole  case  kere 
appears  to  me  to  turn  upon  whether  or  not  it  is  the  man's  own 
ship  that  receives  the  goods,  or  whether  he  has  contracted  with 
some  one  else  qua  carrier  to  deliver  the  goods,  so  that,  accord- 
ing to  the  ordinary  rule  as  laid  down  in  BohUingk  v.  Inglis  (5), 
and  continually  referred  to  as  settled  law  upon  this  subject,  the 
troflmtus  is  only  at  an  end  when  the  carrier  has  arrived  at  the 
place  of  destination,  and  has  delivered  the  goods. 
I  must,  therefore,  follow  the  decision  in  Spalding  v.  Budin^  (6), 

(1)  6  Ex.  643.  (4)  Law  Rep.  2  CSi.  332. 

(2)  2  Ibid.  691.  (6)  8  East,  381. 

(3)  6  Moa  P.  C.  165.  (6)  6  Beav.  876. 
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and  declare  the  Plaintiff  entitled  out  of  the  fund  in  Court  to  the     V.-0.  W« 
balance  due  upon  the  bill  of  exchange,  with  interest  from  the  date       1867 
of  maturity.  Bebitotsoh 


Solicitors :  Mr.  /.  W.  Nicholson ;  Messrs.  lAnTdaiers^  Hachoood, 
(t  Addison. 
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COVENTET  V.  GLADSTONE. 

Bill  (^Lading — Tram/erfor  Value — Property  in  Qoods — Custom  (^Merchants. 

A.  having  ordered  goods  from  B^  a  firm  at  C€deutta,  tbrough  C,  their  agent 
in  this  country,  received  an  invoice  of  the  goods,  with  a  notice  that  JB.  had 
drawn  npon  him  for  the  price  at  six  months. 

On  calling  at  C,*a  office,  A,  was  met  by  C.*s  messenger,  who  handed  to  him 
for  his  acceptance  the  bill  of  exchange  drawn  npon  him  in  respect  of  the 
goods,  and  the  bill  of  lading,  which  was  pinned  to  the  bill  of  exchange.  A, 
accepted  the  bill  of  exchange,  and  afterwards  deposited  the  bill  of  lading  with. 
^.  as  a  security  for  an  advance,  together  with  a  policy  of  insurance  upon  the 
goods  effected  by  himself  in  his  own  name,  C.  having  declined  to  part  with 
the  original  policy,  on  the  ground  that  it  included  other  goods  besides  those 
purchased  by  A, 

A»  having  become  bankmpt,  and  unable  \o  take  up  his  acceptance,  the 
goods  were  claimed  by  B,  and  C,  on  the  gronnd  that  the  bill  of  lading  had 
been  improperly  pledged,  having  come  into  A.^i  hands  irregularly,  and  with- 
out their  knowledge,  and  contrary  to  an  alleged  custom  amongst  Ecut  India 
merchants  not  to  part  with  the  bill  of  lading  of  goods  until  the  vendee  has 
taken  up  his  acceptances  on  account  thereof:— 

Edd^  that  the  alleged  custom  of  trade  was  merely  exceptional  (as  ob- 
served by  Orompton^  J.,  in  Gumey  y.  Behrend  (1)),  and  was  not  established 
by  the  evidence  as  being  the  usual  course  of  business ;  and  that  the  title  of 
JS^  as  bond  fide  assignee  for  value,  must  prevail  over  any  claim  by  the  unpaid 
vendors. 

1  HIS  was  a  suit  by  the  Plaintiffs,  carrying  on  business  in  the 
CUff  as  com  factors  and  commission  agents  under  the  firm  of 
Coventry,  Sheppard,  dk  Co.,  for  the  purpose  of  enforcing  their 
rights  as  assignees  for  value  of  a  bill  of  lading  for  a  cargo  of 
linseed. 

The  bill  stated  that  on  the  2nd  of  November,  1865,  Peroival 
John  Waiie,  merchant,  of  Mindng  Lane,  applied  to  the  Plaintiffs 

(1)  3  K  a?  B.  622,  630. 

2  02  2 


V.-O.  W. 

1867 

Julyl^ 
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V.^  W.     for  an  advance  upon  the  following  bill  of  lading,  indorsed  in  blank 
1867        by  CmianderSj  Arbuthnot,  dt  Oo^  wMch  he  then  produced  :— 

GoTEKTRT  M  Shipped  in  good  order  and  condition  by  OHIanderB,  Arbulhnoi, 
Gladstone,  dt  Co^  in  and  upon  the  good  vessel  called  the  Oanges^  whereof  is 
master  for  the  present  voyage  Fwnndl^  and  now  riding  at  anchor 
in  the  river  Eooffhly,  and  bound  for  London,  1365  bags  Unseed; 
five  of  the  above  bags  are  in  dispute.  If  on  board  to  be  delivered, 
being  marked  and  numbered  as  in  the  margin,  and  to  be  delivered 
in  the  like  good  older  and  condition  at  the  aforesaid  port  of  London 
(aU  and  every  the  dangers  and  accidents  of  the  seas^  rivers,  and 
navigation  of  whatsoever  nature  and  kind  excepted),  unto  order 
or  to  assigns,  he  or  they  paying  freight  for  the  said  goods  at  the 
rate  of  £1  15«.  sterling  per  ton  of  20  cwt  net.  In  witness  whereof 
the  master  or  purser  of  the  said  vessel  hath  affirmed  to  three  bills 
of  ladii^,  all  of  this  tenor  and  date,  one  of  which  said  bills  being 
accomplished,  the  others  to  stand  void.  Dated  in  Ckdcutk^  this 
16th  day  of  September,  1865.  Weights  and  contents  unknown  to 
Thomas  FunneUr 

The  Plaintiffs  thereupon,  as  the  bill  alleged,  in  the  usual  and 
ordinary  course  of  business,  and  without  notice  of  any  circum- 
stance which  might  render  it  improper  on  the  part  of  Waits  to 
pledge  the  bill  of  lading,  advanced  to  him  £1000  (by  cheque)  upon 
this  security,  for  which  they  received  the  following  acknowledg- 
ment>  dated  the  2nd  of  November,  1865 : — 

"  I  beg  to  acknowledge  receipt  of  your  cheque  for  £1000,  as 
advanced  upon  bill  of  lading  and  policy  of  insurance  for  1365  bags 
of  linseed,  per  Ganges,  from  CalcuUa,  value  about  £1370  lOs., 
which  advance  I  agree  to  repay  to  you,  with  interest  at  bank  rate, 
and  your  commission  of  1  per  cent,  on  or  before  the  16th  instant^ 
or  in  default  of  my  doing  so,  I  authorize  you  to  sell  the  linseed, 
and  to  pay  you  the  difference,  if  any." 

At  the  same  time  Watie  handed  to  the  Plaintiffs  an  invoice  of 
the  cairgo,  and  having  effected  a  policy  of  insurance  for  £1500  in 
his  own  name  on  the  goods,  he  sent  it  to  the  Plaintiffs  within  a  day 
or  two  after  the  2nd  of  November,  1866.  In  December,  1865, 
Waite  was  adjudicated  bankrupt.    On  the  arrival  of  the  Ganges  in 
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the  ThameB  in  January,  1866,  the  Plaintiffs  having  obtained  from     y.^.  w. 
the  shipbrokers  an  ''overside  order/' applied  at  the  ship  for  a        ig^ 
delivery  to  them  of  the  linseed.    In  the  meantime,  however,    ^^^^^ 
Ifeasrs.  Gladstone,  Ewart,  &  Co.,  the  correspondents  and  agents  in         «• 
London  of  OiUanders,  Arhuthnotf  dt  Co.,  had  served  notices  upon       — — 
the  captain  and  agents  of  the  Granges  to  stop  the  delivery  of  the 
linseed  to  any  other  persons  than  themselves. 

The  linseed  having  been  landed  at  the  Ead  a/nd  West  India  Docks, 
the  Plaintiffs  produced  the  bill  of  lading  deposited  with  them,  and 
demanded  the  delivery  of  the  goods  from  the  dock  company. 
Their  demand  was,  however,  refused,  in  consequence  of  the  counter 
claims  of  Oladstone,  Ewart,  dt  Co.    The  Plainti£b  thereupon  issued 
a  writ  against  the  dock  company,  but  in  the  meantime,  at  the 
instance  of  Gladstone,  Ewart,  &  Co.,  who  had  indemnified  the 
company,  the  linseed  was  allowed  by  the  dock  company  to  be 
removed  to  the  wharf  of  Messrs.  JBrander  Brothers,  where  (at  the 
time  of  filing  the  bill)  it  was.    Under  these  circumstances  the 
Plaintiffs  had  filed  their  bill,  praying  (1.)  That  the  Defendants, 
Messrs.  JBrander,  might  be  restrained  from  delivering  the  linseed 
ex  Ganges,  otherwise  than  to  the  Plaintiffs  or  their  order ;  (2.)  That 
Defendants  Gladstone,  Ewart,  &  Co.  might  be  restrained  from  in- 
terfering in  any  manner  to  prevent  the  Plaintiffs  from  obtaining 
possession  of  the  linseed ;  (3.)  The  appointment  of  a  receiver,  a  sale 
of  the  linseed,  and  application  of  the  proceeds  in  satisfaction  of 
Plaintiffs'  claim,  and  reb'ef  in  damages  and  costs. 

The  case  set  up  by  the  Defendants,  Messrs.  Gladstone,  Ewart,  & 
Co.,  against  the  claim  of  the  Plaintiffs  was,  that  Watte  obtained  and 
kept  possession  of  the  bill  of  lading  wrongfully,  and  without  their 
knowledge,  on  the  occasion  of  the  delivery  of  CHUanders'  draft  for 
acceptance;  had  wrongAilly  dealt  with  such  bill  of  lading  in 
pledging  it  to  the  Plaintiffs ;  and  that  Plaintiffs  and  Watte  acted 
in  the  transaction  contrary  to  good  faith  and  the  ordinary  course 
of  mercantile  usage,  and  (so  far  as  Plaintiffs  were  concerned)  in 
disr^ard  of  circumstances  suggestive  of  doubt  or  suspicion  as  to 
Wattes  title  to  the  bill  of  lading. 

In  support  of  this  case,  their  answer  stated  tliat  the  bill  of  lading 
for  the  linseed  had  been  inadvertently  handed  to  Waiie  by  their  mes^ 
senger^  who  was  about  to  leave  the  bill  of  exchange  for  his  acceptance, 
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y.-a  W.     and  had  no  intention  of  placing  in  Waiters  hands  any  other  instm- 
1867        ment  besides  the  draft,  without  their  knowledge,  consent,  or  autho- 
Ck>TKMTRT    ^^y  9  <^^  ^^^  Watte  had  improperly  retained  the  bill  of  lading  and 
Glaimttone    wrongfully  made  use  thereof  for  his  own  purposes.     They  went  on 
—       to  state,  and  adduced  the  evidence  of  two  merchants  in  support  of 
their  statement,  that  the  custom  and  practice  of  merchants  in  such 
transactions  was  not  to  deliver  the  bill  of  lading  to  the  intended 
vendee  of  a  shipment  of  goods  until  he  should  have  taken  up  his 
acceptances  on  account  thereof;  and  that  this  custom  and  practice 
was  well  known  to  Watte  from  former  dealings  with  Gladstone, 
Ewartf  &  Co,,  and  that  such  ^custom  and  practice  are  always 
observed,  except  when  the  same  are  waived  in  courtesy  to  me^ 
cantile  houses  of  very  high  standing,  in  whose  transactions  such 
precautions  are  not  deemed  necessary.   But  the  said  Watte  was  not 
entitled  to  such  courtesy." 

The  answer  went  on  to  state,  that  before  receiving  the  advice  of 
the  shipment  of  the  linseed  Gladstone  A  Co.  had  effected  with  the 
National  Provincial  Marine  Insurance  Company^  Limited^  a  policy 
of  insurance  for  £2000  on  the  shipment,  dated  the  15th  of  Septem- 
ber,  1865.  This  policy  would  in  the  ordinary  course  of  business 
have  been  retained  by  Gladstone^  Ewart,  A  Co.  until  the  arrival  of 
the  ship,  and  been  then  delivered  with  the  bill  of  lading  to  Waiie 
as  the  vendee  of  the  linseed,  on  the  arrival  of  the  ship,  and  on  his 
meeting  his  acceptance  for  the  goods.  It  was  not  delivered  to 
Waite  at  the  time  when  he  got  possession  of  the  bill  of  lading,  nor 
did  he  inquire  for  the  same  as  would  have  been  customary  on 
receiving  the  bill  of  lading  in  the  regular  courae  of  business;  but, 
according  to  the  statement  contained  in  the  answer  and  affidavits 
of  Gladstone^  Ewart,  &  Co.,  Waiie  never  mentioned  that  he  had 
the  bill  of  lading,  nor  did  he  insist  that  he  was  entitled  to  the 
policy  of  insurance  (which  is  in  practice  always  handed  over  with 
the  bill  of  lading  of  the  goods  to  which  it  relates,  as  forming  an 
essential  part  of  the  security  upon  a  cargo  afloat)  on  the  ground 
that  he  had  the  bill  of  lading.  When  Waite  applied  for  the  policy 
they  declined  to  part  with  it  imless  he  took  up  his  bill,  and,  as  a 
matter  of  fact,  they  did  not  know  that  he  was  in  possession  of  the 
bill  of  lading  until  the  arrival  of  the  Ganges  in  the  port  of  London. 
The  answer  also  raised  the  case  that  the  allied  advance  by  the 
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Plaintiffs  was  made  without  due  caution,  and  in  contravention  of     V.-C.  W. 
the  custom  of  merchants  and  the  regular  course  of  business ;  that       1867 
Watie  was  at  the  time  considerably  indebted  to  the  Plaintiffs  on    c)oyektbt 
account,  and  that  his  affairs  were,  within  their  knowledge,  in  an   Q^Ai^roia. 

embarrassed  state,  and  that  the  advance  was  not  of  actual  money,        

but  only  in  the  form  of  a  credit  in  their  books.  The  Defendants 
also  insisted  that  the  late  date  of  the  policy  effected  by  Waiie 
Himself  upon  the  linseed  was  sufficient  to  give  the  Plaintiffs^  as 
men  of  business,  notice  of  some  defect  or  irregularity  in  Waiters 
title  to  the  linseed,  as  by  mercantile  custom  such  shipments  are 
never  allowed  to  remain  so  long  uninsured,  and  WaUe^  if  in  right- 
ful possession  of  the  bill  of  lading,  would,  in  the  ordinary  course  of 
business,  have  been  also  in  possession  of  a  policy  of  much  earlier 
date. 

The  Plaintiffs,  on  the  other  hand,  denied  the  existence  of  any 
such  custom  as  was  relied  upon  by  the  Defendants,  not  to  deliver 
bills  of  lading  of  goods  to  the  purchasers  until  they  had  taken  up 
their  acceptances  on  account  thereof,  and  stated  that  it  was  not 
customary  for  purchasers  to  give  their  unqualified  acceptances  to 
the  agents  of  foreign  houses  without  receiving  the  symbols  of  pro- 
perty usually  passed  on  such  occasions ;  nor  was  it  usual  to  draw 
bills  of  exchange  on  the  purchasers,  where  it  was  not  intended  to 
give  them  credit. 

In  his  affidavit  in  support  of  the  Plaintiffs'  case,  Waiie  stated 
that  previously  to  September,  1865,  he  ordered  of  OiUandera  &  Co., 
of  Cakutta,  through  the  intervention  of  Qladstone,  Efwart^  &  Co,,  a 
parcel  of  linseed  to  be  shipped  from  Caleuita  to  London  on  lus 
account.  The  order  was  executed,  and  the  invoice  was  transmitted 
to  him  in  a  letter  dated  the  22nd  of  September,  1865,  containing 
the  following  passage : — 

"We  have  now  the  pleasure  of  handing  you  invoice  of  1365 
bags  linseed,  shipped  on  your  account  per  Ganges,  along  with  a 
statement,  for  the  balance  of  which  we  have  drawn  on  you  for 
£1345  2«.  lOd.,  and  we  hope  you  will  find  all  in  order." 

Upon  the  receipt  of  this  letter  Waite,  on  the  21st  of  October, 
called  at  the  office  of  Gladstone^  Ewart,  dt  Co.,  and  there  saw  their 
clerk  or  messenger  (named  Henry),  who  said,  ''Oh,  Mr,  Waiter 
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y.-O.  W.     will  yon  please  save  me  a  walk  to  Mincing  Lane  by  putting  these 

1867       papers  in  yonr  pocket."    On  taking  the  papers  banded  to  him  by 

CovkJtbt    -S^^y*  Waiie  found  tbat  tbey  were  a  bill  of  exchange  at  six 

«•         months,  diawn  by  OiHanders  &  Co.  upon  him  for  £1345  2i.  lOd., 

and  pinned  to  such  draft  was  a  bill  of  lading  by  the  Oanges,  of 

1366  bags  of  linseed,  indorsed  by  QiUander9>  i£  C!>.  in  blank.  He 
had  no  reason  to  suppose  that  the  bill  of  lading  was  handed  to  him 
by  mistake  or  inadrevtenee,  and  had  he  not  called  at  the  office  of 
the  Defendants  the  two  docnmenta  would  haye  been  left  at  his 
office  by  Henry.  The  bill  of  exchange  was  duly  accepted  bj 
him,  and,  according  to  hia  statement^  he  was  not  aware  of  any 
custom  amongst  merchants  not  to  deliyer  bills  of  lading  to  the 
yendees  of  the  goods  imtil  they  had  taken  up  their  acoeptanoes  on 
account  thereof.  In  reference  to  the  policy  upon  the  linseed  Ifotfe 
stated  in  his  affidavit  as  follows : — 

^I  have  been  informed  and  belieye  that  the  said  Defendants 
CHOanderSf  Arhvihnot^  &  Oh^  had  telegraphed  to  their  agents  to 
open  a  policy  of  insurance  on  linseed  by  a  ship  or  ships,  and  I  was 
informed  by  Mr.  De  Menectfy  a  clerk  in  the  house  of  the  said 
Defendants,  Oladstone,  Ewart,  dk  Co.,  who  attends  to  such  matters, 
that  he  had  opened  an  insurance  'on  slip'  as  he  could  not  tell 
the  exact  amounts,  and  on  subsequently  applying,  on  the  said  2Dd 
day  of  November,  to  the  said  De  Meneoy  for  a  policy  effected  on 
my  goods,  he  said,  after  consulting  Defendant  WiUiam  MeAdam 
Steuarty  as  he  informed  me  he  had  done,  and  which  I  believe,  that 
he  could  not  give  it  me,  as  he  had  other  linseed  for  other  parties 
insured  on  the  same  policy.  I  then  requested  Mr.  De  Menecy  to 
cancel  the  policy  so  effected,  so  that  I  might  effect  a  fresh  policy 
to  cover  the  then  increased  value  of  the  linseed  purchased  for  my 
account  as  aforesaid,  the  market  having  considerably  advanced, 
which  he  also  declined.  I  also  spoke  to  the  said  WiUiam  McAdanh 
Steuart,  as  he  passed  through  the  outer  office  at  this  time,  and 
asked  why  he  did  not  give  me  the  policy,  upon  which  he  answered, 
*  Why  should  we  do  so  when  it  covers  other  goods?'  or  used  words 
to  that  effect,  and  Mr.  De  Menecy  remarked  in  a  pleasant  war, 
*Do  you  think  we  have  no  other  linseed  than  yours?  or  nsed 
words  to  that  effect.  I  then  informed  Mr.  De  Menecy  that  I  should 
insure  my  own  parcel  of  linseed  myself,  and  tbat  he  had  better 
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cancel  the  policy  held  by  Oladstone,  Ewart^  db  Co.^  bo  fiir  as  my     y.<j.  w. 
interest  was  oonoemed,  letting  it  stand  for  such  goods  in  the  same       iser 
ship  as  Gladstone,  Ewari,  dt  Co.  had  an  interest  in  for  other  parties,    goy^J^y 
and  I  say  that  I  save  a  clear  and  distinct  intimation  to  De  Menecu    _    •• 
that  I  should  open  a  separate  policy  on  my  said  goods  by  the  said       — * 
ship  Ganges  for  my  own  aocoant,  to  which  he  neither  th^,  nor  at 
any  other  time,  made  any  objection,  bnt»  on  the  contrary,  he  asked 
me  what  I  thought  I  should  have  to  pay,  and  opened  and  shewed 
to  me  the  policy  which  his  principals  had  effected  as  aforesaid  on 
the  said  linseed,  and  called  my  attention  to  the  office,  and  the  rate 
of  insurance,  so  as  to  shew  what  I  could  insure  to'  pay  particular 
arerage.     Such  an  arrangement  under  such  circumstances  is  a 
proper  arrangement,  and  one  of  frequent  occurrence  in  the  ordinary 
coarse  of  business.     I  had  not  the  least  notion,  knowledge,  or 
belief  that  the  said  Defendants  CRadstone,  Ewart,  db  Co.,  and  the 
said  Be  Meneey,  were  not  aware  that  I  held  the  bill  of  lading  of  the 
said  goods,  or  that  they  had  any  objection  to  my  haying  or  holding 
it,  and  I  say  that,  on  the  said  2nd  of  November,  and  after  my 
interview  with  De  Menecy  on  that  day,  I  effected  a  policy  with  the 
Eome  and  Cdlonidl  Insuranee  Company  for  the  sum  of  £1500  on 
the  said  linseed,  and  handed  the  same  to  the  Plaintiffs  when  com- 
pleted, at  the  same  time  informing  them  that  I  could  not  obtain 
the  policy  originally  effected,  as  the  same  included  other  goods. 

^  The  said  bill  of  lading  was  so  as  aforesaid  handed  over  by  me 
to  the  said  Plaintiffs,  as  my  factors,  on  the  usual  understanding 
that  the  goods  therein  comprised  should  be  sold  by  them  on  their 
arrival  for  my  account  on  the  usual  terms." 

In  reference  to  the  statement  contained  in  Waiters  affidavit  as  to 
the  policy,  Steuart,  one  of  the  firm  of  Gladstone,  Etoart,  db  Co.,  iif  a 
subsequent  affidavit,  stated  as  follows : — 

^  Until  the  arrival  of  the  ship  Ganges  with  the  said  linseed  on 
board,  Waite,  although  he  was  frequently  at  the  office  of  Gladstone 
&  Co.,  never  mentioned  that  he  had  the  said  bill  of  lading,  nor  did 
he  insist  that  he  was  entitled  to  have  the  policy  of  insurance 
effected  on  the  said  linseed  by  Gladstone  db  Co.  on  the  ground  that 
he  had  the  bill  of  lading.  The  said  policy  covered  no  other  goods 
besides  the  1365  bags  of  linseed,  as  Waite  must  have  very  well 
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y.-0.  W,     known,  since  lie  inspected  the  said  policy,  as  he  alleges  that  he  did 

1867       in  his  affidavit,  and  he  would,  therefore,  have  been  entitled  to 

(DoYEMTBT    have  the  said  policy  if  he  was  entitled  to  have  the  bill  of  lading. 

Glamtonb.  •  •  •  When  WaUe  applied  to  me  for  the  policy  I  informed  him  that 

he  could  not  have  it  unless  he  took  up  his  bill." 

«  Whei^  an  insurance  has  been  effected  on  a  consignment^  the 
property  in  portions  of  which  has  been  assigned  to  or  vested  in 
other  persons,  it  is  not  the  custom  to  cancel  such  policy  as  regards 
such  portion  of  the  consignment  as  may  belong  to,  or  be  vested  in, 
other  persons,  and  (sie)  for  such  persons  to  effect  a  policy  in  their 
own  names,  but  it  is  usual  for  an  assignment  or  declaration  to  be 
made  vesting  a  portion  of  the  benefit  of  such  policy  in  such  other 
persons.  It  is  a  very  unusual  thing  to  cancel  a  policy  when  the 
goods  in  respect  of  which  it  has  been  effected  have  been  many 
weeks  afloat." 

Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  E.  Matmoffhten,  for  the 
Plaintiffs : — 

The  bill  of  lading  was  a  complete  and  negotiable  instrument,  and 
the  moment  it  passed  into  the  hands  of  the  Plaintiffs,  to  whom  it 
was  pledged  for  valuable  consideration  without  notice  of  anything 
which  should  render  it  improper  on  the  part  of  Waiie  to  pledge  it, 
the  right  of  the  unpaid  vendors  was  defeated,  and  the  Plaintifis,  as 
such  hond  fde  transferees,  are  entitled  to  the  goods  as  against 
them :  LieJcbarrow  v.  Mason  (1).  Nor  will  the  title  of  thelondjide 
transferees  for  value  be  affected  by  the  circumstance  that  the  bill 
of  lading  may  have  been  improperly  or  even  fraudulently  obtained 
from  the  vendors  by  the  purchaser  who  made  the  transfer  to  them: 
Piase  V.  Oloaheo  {The  Marie  Joseph)  (2).  The  contract  between 
the  parties  for  the  purchase  of  the  linseed  being  clear  and  unam- 
biguous, and  in  terms  a  contract  with  six  months'  credit  allowed, 
evidence  is  not  admissible  for  the  purpose  of  shewing  that  by  the 
usage  of  the  particular  trade  the  vendors  were  not  bound  to  deliver 
the  goods,  or  the  indicia  of  title,  without  first  receiving  payment: 
Spartali  v.  Benecke  (3). 

(1)  1  Sm.  L.  C.  595,  4th  Ed.  (2)  Law  Rep.  1  P.  C.  219. 

(3)  10  C.  B.  212. 
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Mr.  AmphleU,  Q.C.,  Mr.  Prendergast^  Q.C.,  and  Mr.  Skette,  for     V.«C.  w. 
Oladthney  Ewari,  &  Co.,  and  OtUanders,  Arbuthnct  &  Co. : —  1867 

As  unpaid  yendors  we  are  entitled  to  the  first  charge  upon  the     CJovestoy 
goods.    Although  a  bill  of  lading  may  in  some  sense  be  said  to  be    GukixrroNB. 
a  negotiable  instrument,  "  it  is  not,  like  a  bill  of  exchange  or        "^ 
promissory  note,  a  negotiable  instrument  which  passes  by  mere 
delivery  to  a  bondjide  transferee  for  valuable  consideration  without 
regard  to  the  title  of  the  parties  who  make  the  transfer  " :  Oumey 
T.  Bekrend  (1) ;  and  the  vendee  of  the  goods,  by  handing  it  over 
to  a  third  person,  can  give  no  better  or  other  title  than  he  himself 
possessed  (2). 

Waite  acquired  possession  of  the  bill  of  lading  in  an  irregular 
manner,  and,  at  all  events,  by  accident,  without  any  intention  on 
the  part  of  Gladstone  &  Co.  to  hand  it  to  him,  and  without  their 
knowledge ;  and  the  title  of  the  Plaintiffs  is  affected  by  the  irre- 
gularity under  which  Waite  obtained  possession  of  the  bill  of 
lading,  nor  is  it  enough  for  them  to  prove  that  they  had  become 
lonA  fide  holders  of  the  bill  of  lading  for  valuable  consideration. 
''Although  the  shipper  may  have  indorsed  in  blank  a  biU  of  lading 
deliverable  to  his  assigns,  his  right  is  not  affected  by  an  appropria- 
tion of  it  without  his  authority.  If  it  be  stolen  from  him,  or  ^ 
transferred  without  his  authority,  a  subsequent  hma  fide  transferee 
for  value  cannot  make  title  under  it  as  against  the  shipper  of  the 
goods."    Per  Campbell,  C.J.,  in  Oumey  v.  Behrend  (3). 

We  adduce  evidence  that  it  is  not  the  custom  to  part  with  the 
bills  of  lading  in  transactions  of  this  kind  until  the  acceptances 
have  been  taken  up ;  and  this  custom  is  specially  referred  to  during 
the  argument  in  Qumey  v.  Behrend  (4). 

(1)  3  £.  &  B.  622,  633.  enough  to  insist  upon  retaining  the  bill 

(2)  See  18  &  19  Yict.  c.  Ill,  s.  1.  of  lading  till  the  draft  was  not  only 

(3)  3  E.  Af  B.  634.  accepted,  but  paid,  or  Batisfactory  se* 

(4)  Ibid. :  See  the  observations  of  curity  given  that  it  would  be  ulti- 
Crompton,  J.,  at  p.  630.  *'  The  course  mately  paid ;  and  questions  of  great 
of  business  which  you  describe  was  com-  nicety  arose  when  the  right  so  to  retain 
men  enongb  a  few  years  ago ;  the  bill  it  was  disputed.  But  I  always  under- 
of  lading  was  attached  to  the  draft  and  stood  this  to  be  an  exceptional  course, 
sent  to  an  agent,  with  directions  not  to  adopted  only  in  times  of  peril  and 
part  with  it  till  the  draft  was  accepted;  suspicion;  while  your  argument  as- 
and,  particularly  in  the  trade  between  sumes  that  it  is  the  ordinary  coui-se  of 
America  and  Liverpool^  it  was  ix>mmon  trade.*' 
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y.-a  W.         Even  if  Waite  thought  that  he  was  honestly  entitled  to  pledge 

1S67        the  bill  of  lading,  which  had  been  thus  irregularly  obtained,  no 

OoTKNTBT    assent  to  such  a  course  was  given,  either  by  the  shippers  or  their 

delivery  order,  which  has  not  been  acted  upon,  does  not  amount  to 

a  constructiye  delivery  of  the  goods,  nor  deprive  the  vendor  of  his 
right  of  lien,  even  as  against  the  claims  of  a  bond  fide  purchaser 
from  the  original  vendee :  MeEwan  v.  Smith  (1). 

In  any  case,  the  bQl  of  lading  was  only  one  of  the  documents  of 
title,  and  assuming  that  Waite  obtained  possession  of  it  regularly, 
still  he  had  not  the  policy  of  insurance,  which  was  necessary  to 
complete  his  title,  and  its  absence  ought  to  have  put  the  Plaintifis 
upon  inquiry. 

Mr.  Druce,  Q.C.,  and  Mr,  Lindley,  for  the  assignees  of  Waite, 

Sir  W.  Page  Wood,  V.C,  after  stating  the  case,  and  the  grounds 
of  defence  relied  upon,  continued : — 

The  Defendants  in  this  case  have  failed  in  establishing  any  want 
of  due  caution  on  the  part  of  the  Plaintiffs,  or  the  allegation  that 
no  londfide  advance  was  made,  and  that  it  was  a  mere  matter  of 
^  account  between  the  parties.    Upon  this  latter  point  we  have  it  in 

evidence  that  a  cheque  for  £1000  was  drawn  by  the  Plaintiffs  and 
paid  to  Waite,  so  that  this  ground  of  defence  is  at  once  swept 
away.  When  Waite  came  to  the  Plaintiffs  with  the  bill  of  lading, 
he  was  asked  to  produce  the  policy  of  insurance  of  the  goods ; 
and,  according  to  the  affidavit  of  the  Plaintiffs,  "  he  informed  us 
that  he  would  forward  us  the  same,  and  we  say  that,  to  the  best  of 
our  recollection  and  belief,  he  informed  us,  either  at  that  time  or 
subsequently  when  he  handed  us  the  policy  after-mentioned,  that 
the  first  policy  effected  included  goods  belonging  to  other  parties* 
in  which  he  had  no  interest."  The  reason  given  to  them  by  WaOe 
for  not  having  the  original  policy  in  his  possession  is  explained 
by  him  in  his  own  affidavit : — [His  Honour  referred  to  the  affidavit 
which,  upon  this  point,  is  set  out  in  the  statement]  The  Defend* 
ants  neither  denied  Waite'a  statement,  nor  did  they  call  De  Menee^ 
to  contradict  it,  and  I  must  therefore  suppose  that  they  did  make 

(1)  2  H.  L.  C.  309. 
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this  excuse  or  apology  for  not  haying  handed  over  to  him  the     v.-C.  W. 
original  policy.  1867 

Bat  then  I  have  been  pressed  very  much  with  the  observations    coyentrt 

of  Lord  Campbell,  in  Gumey  v.  Behrend  (1),  upon  the  question 

whether  the  Plaintiffs  acquired  any  title  under  this  bill  of  lading 

thus  delivered  to  them  by  WaUe,  who  got  it,  as  Defendants  contend, 

irregalarly,  and  without  their  consent  or  knowledge,  by  a  mistake 

on  the  part  of  their  messenger.     The  Defendants,  however,  had 

Ml  authority  to  deliver  it  to  Waite,  if  they  thought  fit.     It  was  in 

the  hands  of  their  servant  for  the  purpose,  and  the  only  question 

is,  whether  by  the  course  of  trade  any  such  custom  as  that  stated 

by  the  Defendants — that  it  is  the  practice  not  to  deliver  the  bill  of 

lading  to  the  intended  vendee  until  he  shall  have  taken  up  his 

acceptances  on  account  thereof — has  been  established.     So  far, 

however,  from  that  being  the  usual  course,  it  is  expressly  referred 

to  by  Cromptan,  J.,  during  the  argument  in  Oumey  v.  Behrend,  as 

being  an  exceptional  course,  only  adopted  in  times  of  suspicion 

and  peril.     I  can  quite  understand  such  a  term  being  inserted  in 

the  contract  if  any  one  should  be  foolish  enough  to  consent  to  it ; 

but  I  am  not  at  all  satisfied  that  any  such  custom  as  that  alleged 

by  the  Defendants  has  been  established.    By  accepting  the  bill  of 

exchange,  which  was  made  the  price  of  the  linseed,  Waite  has  paid 

the  consideration,  and  it  is  far  too  late  for  the  Defendants  to  contend 

that  they  have  not  authorized  him  to  part  with  the  bill  of  lading, 

and  that  it  was  all  a  mistake.    He  has  parted  with  the  bill  of 

lading  in  favour  of  the  Plaintiffs,  who  are  hona  fide  assignees  for 

value ;  and  I  see  no  reason  why  it  should  not  have  been  so  parted 

with.    All  that  it  comes  to  is,  that  if  the  Defendants  had  thought 

over  the  matter,  they  would  not  have  let  their  messenger  have  it 

in  his  possession. 

I  do  not  apprehend,  therefore,  that  the  case  is  at  all  brought 
within  the  dictum  of  Lord  Campbdl,  which  has  been  cited  from 
&umey  v.  Behrend.  The  parties  shipping  the  goods  from  CalefMaf 
in  the  absence  of  any  stipulation  to  the  contrary,  did  give  their 
agents  in  England  full  authority,  if  they  thought  fit,  to  pass  over 
the  bill  of  lading  to  the  person  who  had  accepted  the  bill  of 
exchange.    The  bill  of  lading  having  passed  to  the  Plaintiffs,  their 

(1)  3  E.  &  B.  622. 
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y.-O.  W.     title  is  sufficient,  and  they  aroi  therefore,  entitled  to  the  relief 
1867        prayed  by  their  bilL 

Solicitors :  Messrs.  MeLeod^  Stenning^  d:  WaJtney  ;  Messrs.  FrancU 
&  Bosanquei  ;  Messrs.  Treheme,  Whites,  dk  Benard. 
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1867 

,^y^  Wm — SetiUmerU — Ademption — DcuhU  Portions. 

My  19,  29  ; 

Arig.  %  3.  By  will,  made  in  1824,  A.  gave  sill  his  real  and  personal  estate  to  tmstees, 

"""  npon  trusts  for  oonyersion,  and  upon  further  trust  after  payment  thereout  of 

his  debts,  funeral  and  testamentary  expenses,  to  divide  the  residue  equally 

between  such  of  his  children  as  should  be  living  at  his  death,  and  the  issue 

of  such  of  them  as  should  have  died  in  his  lifetime. 

Upon  the  marriage  of  his  son,  B,^  in  1849  with  (7.,  ^,  by  agreement  of  even 
date  with  the  marriage  settlement,  agreed  to  pay  the  trustees  of  the  settle- 
ment the  yearly  sum  of  £350  during  the  life  of  B.^  and  in  case  C,  should 
survive  J?.,  then  to  continue  such  yearly  payment  to  the  trustees  of  the 
settlement  for  the  purposes  thereof. 

*  In  1865  A.,  in  pursuance  of  a  family  arrangement,  transferred  to  his 
children,  including  B.,  property  in  which  he  was  jointly  interested  with 
them ;  J?.'s  gain  imder  this  arrangement  being  considerably  more  than  the 
value  of  a  perpetual  annuity  of  £350  a  year. 

On  the  death  of  ^  in  1865,  the  allowance  to  B,  had  been  unpaid  since 
1859  :— 

Eddf  that  the  gift  by  will  to  ^.  of  a  share  in  A.^b  residnaiy  estate  ww 
adeemed  pro  tanto  by  the  provision  of  £350  per  annum  made  fat  him  in 
the  agreement  of  June,  1849,  but  that  B,  was  entitled  to  payment,  as  a 
creditor  of  the  estate,  of  the  arrears  of  such  allowance  accrued  due  in  AJs 
lifetime. 

Special  case. 

By  will,  dated  the  15th  of  March,  1824,  Christopher  Holdswarlk 
Dawson,  the  elder,  devised  and  bequeathed  all  his  real  and  peraonal 
estate  except  such  parts  thereof  as  should  or  might  by  that  his 
will,  or  codicil  thereto,  be  specifically  disposed  o^  unto  his  two 
executors  upon  trust  after  payment  of  debts  for  sale  and  conTe^ 
sion,  and  to  stand  possessed  of  such  moneys,  and  the  securities 
upon  which  the  same  should  be  invested,  upon  trust  for  equal 
division  among  such  of  his  children  as  should  be  living  at  the 
time  of  his  (testator's)  death,  and  the  issue  of  such  of  them  as 
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aboold  have  died  in  his  lifetime  leaving  issne,  sucli  issue  taking     ^v.-g.  w. 
the  shares  which  their  respective  parents  would  have  taken  if        iS67 
liying. 

Upon  the  marriage  of  his  eldest  son,  Christopher  Henry  Daaman, 
with  Emma  Carter,  in  1849,  the  testator,  by  an  agreement  of  the 
11th  of  June,  1849,  of  even  date  with  the  settlement,  after  reciting 
the  intended  marriage,  and  the  assignment  by  the  settlement  of 
the  wife's  fortune  to  trustees,  consisting  of  money  and  an  interest 
in  leasehold  premises,  and  an  agreement  by  himself  to  make  an 
allowance  to  his  son  of  £350  per  annum,  he  (the  said  testator) 
thereby  promised  and  agreed  to  and  with  the  trustees  of  the  settle- 
ment to  pay  yearly  and  every  year  the  sum  of  £350  during  the 
natural  life  of  the  said  C.  H.  Dawean,  the  son ;  and  in  case  the 
said  Emma  Carter  should  survive  her  intended  husband,  then  to 
continue  the  said  yearly  payment  to  the  trustees  of  the  said  settle* 
ment  for  the  purposes  thereof. 

The  marriage  was  solemnized,  and  the  allowance  of  £350  per 
annum  was  paid  up  to  the  11th  June,  1859,  but  from  that  date  the 
allowance  had  remained  unpaid. 

In  1852  Mrs.  C.  JZ>  Dawson,  the  younger,  upon  the  death  of  her 
brother  without  issue,  became  entitled  to  a  moiety  of  a  property 
in  Yorkshire  of  considerable  value,  called  the  Willow  estate. 

Bj  an  indenture  dated  the  22nd  of  April,  1865,  between  C.  S. 
Dawson,  the  testator,  his  four  children,  and  the  executors  of  his 
sisters,  Rachel  and  Mary  Dawson,  after  reciting  that  Ba^hd  Dawson 
had  died  in  1859,  leaving  all  her  property  to  Mary  Dawson,  and 
that  Mary  Davjson  had  died  in  March,  1865,  and  had  devised  and 
bequeathed  one-half  of  her  property,  real  and  personal,  to  the 
testator,  and  the  other  half  to  his  children ;  and  that  Bachd  and 
Matry,  being  his  only  two  sisteref,  had  lived  with  the  testator  for 
many  years  before  their  deaths,  and  that  he  had  managed  their 
property  and  received  money  on  their  account^  but  no  statements 
of  account  were  ever  made  out  between  him  and  his  sisters ;  and 
that  part  of  the  residuary  estate  of  the  said  Bachd  Dawson  con- 
sisted of  a  sum  of  £56,125^  and  other  moneys  in  the  hands  of  the 
said  testator ;  and  part  of  the  estate  of  the  said  Mary  Dawson  con- 
sisted of  the  said  last-mentioned  sum,  and  also  of  a  like  sum,  and 
other  monevs  in  the  hands  of  the  said  testator;  and  that  such  sums 
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V.-O.  w .     of  money  formed  part  of  a  lai^er  sum  of  £330,000,  deposited  in  Ins 
18G7       name  in  the  Bradford  Old  Bank,  Limited;  and  after  reciting  that 
DAW80V     ^^^  ^^^^  children,  parties  thereto,  who  were  entitled  to  half  of  the 
property  of  the  said  Mary  Dawson,  were  his  only  children,  and 
that  it  had  been  amicably  arranged  between  them  and  him  that  as 
a  matter  of  family  arrangement  no  accounts  whatever  should  be 
made  out  between  him  and  the  executors  of  his  said  sisters  with 
respect  to  his  management  of  their  property,  or  of  the  moneys 
received  by  him  on  their  account ;  and  that  in  consideration  of 
natural  love  and  affection  he  should  assign  and  transfer  to  them 
the  whole  of  the  said  sum  of  £330,000,  and  all  his  share  and 
interest  in  the  residuary  estate  of  the  said  Mary  Dawson,  and  that 
his  said  children,  and  the  excutors  of  the  said  Bachd  Daufson  and 
Mary  Dawson,  should  release  him  from  all  claims  and  demands  in 
respect  of  any  moneys  due  from  him  to  the  estates  of  the  said 
Bachd  Dawson  and  Mary  Dawson  respectively,  or  in  respect  of  his 
management  of  the  property :  It  was  witnessed,  that  in  pursoance 
of  the  said  agreement,  and  to  carry  the  same  into  effect,  he  (the 
said  testator)  assigned  unto  his  four  children  all  the  aforesaid  sam  of 
£330,000,  and  all  his  share  in  the  estate  of  Mary  Dawson,  to  hold 
the  same  unto  them  absolutely  in  equal  shares,  in  consideration  of 
which  the  children  and  the  executors  of  Bachd  and  Mary  Dawson 
thereby  released  the  testator  from  all  moneys  received,  or  which 
ought  to  have  been  received,  by  him  for  or  on  account  of  the  said 
Bachd  and  Mary  Dawson,  or  either  of  them,  and  for  all  claims,  for 
or  in  respect  of  the  said  moneys,  or  the  management  of  their 
respective  properties. 

The  value  of  the  property  so  assigned  by  the  testator  to  his  four 
children  greatly  exceeded  the  value  of  their  shares  of  their  annt's 
estate,  and  C.  H.  Dawson,  the  younger,  received  under  the  asagn* 
ment  more  than  the  value  of  a  perpetual  annuity  of  £350,  in 
addition  to  his  share  of  his  aunt's  estate.  The  testator  died  in 
June,  1865,  without  having  altered  or  revoked  his  wilL 

Subsequently  to  his  death  the  following  copy  of  a  letter,  nn* 
dated,  was  found  amongst  his  papers : — 

"  My  dear  C.  H.  D,, — ^Enclosed  you  have  bank  notes,  together 
£175,  receipt  please  to  acknowledge.  I  was  much  surprised  hy  a 
conversation  I  had  a  day  or  two  ago  with  your  aunt  Mary,  when  she 
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told  me  yon  had  said  I  had  Bnspended  your  marriage  aUotrance,     V..C.  W. 
and  that  I  should  oontinne  to  do  so  for  the  fature.    You  will  re-        iser 
collect  a  conversation  you  and  I  had,  in  which  I  asked  if  the  rents     j>Aywar 
had  been  paid.    Ton  replied,  yes,  they  had,  but  you  did  not  say 
into  Court,  but  not  to  you.  Now,  finding  you  were  not  the  receiver, 
I  send  you  as  above,  and  shall  continue  to  do  so  until  you  are  put 
into  the  possession  of  your  share  of  the  estate  in  dispute,  and  we 
ynll  then  try  to  settle  the  question  twizt  you  and  I,  and  I  hope  to 
onr  mutual  satisfaction. — ^Tours  affectionately, 

«  0.  E.  Br 

This  letter  was  thus  indorsed  by  the  writer : — 

**  Copy.  To  C.  E.  2>.,  jun.,  with  cash  £175  "  (and  in  another 
handwriting  thus: — )•  "on  subject  of  his  allowance,  £350  per 
annum,  last  allowance  paid  by  0.  E.  D.  1859." 

The  Defendant  O.  E.  Dawson  denied  ever  having  received  any* 
Bach  letter. 

Questions  had  arisen  with  reference  to  the  allowance  of  £350 
provided  by  the  agreement  of  the  11th  of  June,  1849 ;  it  being 
contended  on  the  one  hand  by  the  children  of  the  testator,  other 
than  C.  E,  Batvsan,  that  the  allowance  had  been  altogether  satis-^ 
fied,  and  was  not  payable  out  of  the  testator's  estate ;  that  if  not 
satisfied,  it  had  become  a  charge  upon  C.  E,  DcwnofCs  share; 
that  no  arrears  could  be  claimed  to  any  later  period  than  the 
assignment  of  1865,  and  that»  at  all  events,  the  allowance  termi- 
nated with  the  death  of  the  testator :  while  on.  behalf  of  0*  E. 
Dawson  it  was  contended  eonlra^  that  the  allowance  had  not  been 
satisfied,  but  was  still  payable  and  formed  a  charge  upon  testator's 
general  estate,  and  that  the  arrears  were  payable  from  the  1 1th 
d  June,  1859  (the  date  of  the  last  payment),  up  to  the  present 
time. 

A  special  case  had  been  agreed  npoui  by  which  the  following 
questions  were  proposed : — 

1.  Is  the  allowance  of  £350  per  annum,  mentioned  and  provided 
for  in  and  by  the  agreement  of  the  11th  of  June,  1849,  still  pay-^ 
able,  and  if  not^  when  did  it  cease,  and  if  it  be  still  payable,  out  of 
what  funds,  and  in  what  manner,  should  provision  be  made  for  the 
foture  payments  thereof.? 
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y.-0.  W.        2.  Are  any,  and  what,  arrears  of  the  said  allowance  payable,  and 
1867        if  so,  by  and  to  whom,  and  out  of  what  funds,  and  in  what  manner 
Dawbok     should  the  same  be  paid  ? 

^-  3.  If  the  same  allowance  be  still  payable,  will  it  terminate  with 

the  death  of  the  survivor  of  0.  H.  Dawson  and  his  wife,  or  at  some 

other  and  what  period  ? 

Mr.  Waicock,  Q.&,  and  Mr.  G.  N.  Coa,  for  the  Plaintiffi:— 

The  rule  of  law  is,  that  in  the  absence  of  an  indication  of  inten- 
tion to  give  a  double  portion,  the  child  is  not  to  have  both  pro- 
visions. The  agreement  by  the  testator  upon  the  marriage  of  his 
son,  C.  H.  Daipson,  to  allow  him  £350  a-year,  was  an  advancement 
in  the  nature  of  a  portion,  and  the  Court  will  presume  that  the 
provision  by  the  wHl  operates  as  a  satisfaction  of  the  agreement,  or 
conversely,  tiiat  the  share  given  by  the  will  has  been  adeemed  pro 
ianio  by  the  ^provision  made  for  C.  E.  Dawson  upon  his  marriage : 
Trimmer  v.  Bayne  (1) ;  Ex  parte  Pye  (2) ;  Lady  Thynne  v.  Eari 
OhngaU  (3) ;    Earl  Durham  v.  Wharton  (4). 

Mr.  J*.  Lorenee  Bird,  for  the  surviving  trustee  of  the  marriage 
settlement  of  1849,  contended  that  the  gift  of  residue  by  the  will 
was  no  satis&ction  of  the  covenant  entered  into  by  the  testator,  by 
the  agreement  of  June,  1849,  with  the  trustees  of  the  settlement, 
80  far  as  the  wife  and  children  were  concerned:  MeOarogher  v. 
Whieldon  (5). 

[The  Yice-Changellob  held,  that  as  C.  E.  Dawson  was  still 
living,  the  question  raised  by  the  trustee  of  the  settlement  was  not 
ripe  for  decision.] 

Mr.  Druee,  Q.C.,  and  Mr.  Lindley,  for  0.  E.  Dawson,  the  son : — 

The  question  of  double  portions  does  not  arise,  as  by  the  agree- 
ment of  June,  1849,  a  debt  due  from  the  testator,  and  payable  out 
of  his  estate,  was  created,  and.  the  will,  which  contains  an  express 
trust  for  payment  of  debts,  does  not,  by  giving  the  son  a  share  in 
the  residue,  subject  to  payment  of  debts,  operate  as  a  satisfieMstion 

(1)  7  Ves.  606.  (3)  2  H.  L.  a  181. 

:    (2)  18  Had.  140.  (4)  3  a  &  F.  146.       . 

(5)  Law  Bep.  8  Eq.  286. 
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of  the  debt :  Coventry  v.  Chieheder  (1).    Even  assuming  an  annual     y.-O.  W. 
allowance  to  be  a  portion  in  any  sense  of  the  term,  which  it  is  not,        i867 
Waban  t.  WaUon  (2),  no  case  is  to  be  found  in  which  the  pre-     p][^!!^ 
sumption  against  double  portions  has  been  applied,  where  what  the     ^  ** 

child  gets  under  the  will  is  a  share  of  the  residue  subject  to  the        ' 

payment  of  debts:  and  it  has  been  expressly  held  that  a  con- 
tingent legacy  is  no  satisfaction  of  a  vested  portion :  BdUtm  y. 
VthiDoU  (3). 

In  Lady  Thywne  V.  Enrl  OlengaU  (4),  where  the  settlement 
preceded  the  will,  the  case  was  one  of  election  and  not  of  satis- 
faction, as  observed  in  Lord  RomiHys  judgment  in  Coventry  y. 
Chiehester  (5),  and  if  we  are  right  in  our  contention  that  the  agree- 
ment constituted  a  debt  to  the  trustees,  that  case  is  a  direct 
authority  that  the  gift  of  a  part  of  the  residue  cannot  be  considered 
as  a  satisfaction,  as  is  clearly  put  in  the  judgment  of  Lord  Chdms- 
ford  (6).  Earl  Durham  y.  Wharton  (7)  turned  entirely  upon 
the  particular  words  used. 

Mr.  WiBeoehf  in  reply. 


Aug.  2.    Sib  W.  Page  Wood,  V.C.  :— 

But  for  the  case  of  Coventry  y.  Chiehester  I  should  have  had  no 
doubt  that  the  provision,  which  was  made  on  the  marriage  of  the 
Bon,  and  clearly  intended,  therefore,  as  far  as  it  went,  as  an  ad- 
vancement to  the  son  in  the  nature  of  a  portion,  would  have 
been  an  ademption  pro  tanto  of  the  provision  previously  made 
by  will,  notwithstanding  the  direction  that  in  the  event  of  the 
Bon  dying  in  the  lifetime  of  the  testator,  it  should  go  to  the  issue, 
in  which  case  the  son  would  not  take.  I  was  referred,  however, 
to  Coventry  v.  Chichester,  and  that  case  has  caused  me  to  go  very 
anxiously  through  the  anterior  and  subsequent  cases.  ^J'he  Court 
of  Appeal  there  differed  in  opinion.  It  was  not  the  case  of  an 
ademption  of  a  legacy  previously  given ;   but  the  question  was, 

(1)  Law  Bep.  2  H.  L.  71 ;  2  D.J.  &  (4)  2  H.  L.  C.  131. 

S.  336 ;  2  H  ft  M.  149.  (5)  Law  Bep.  2  H.  L.  03. 

(2)  33  Bear.  574.  '  (6)  Ibid.  85. 

(3)  1  AtL  426.  (7)  8  a  ft  F.  146. 
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y.-G.  W.     whether  or  not  a  portion  provided  by  the  settlement,  and  con- 

1867        stitntiDg  a  debt,  was,  under  the  special  circumstances  of  the  case, 

Bawsok     satisfied  hj  a  provision  in  the  will — ^as  to  which  there  seems  to 

I)Am>K      ^*^®  been  some  difference  of  opinion  in  the  two  Courts.    Lord 

Justice  Ttnjier  considered  it  to  be  in  itself  a  portion.     That 

he  stated  most  positively  and  distinctly  (1) ;  but  though  a  portion, 
he  considered  it  was  not  in  any  sense  a  satisfaction  of  the  previous 
portion  which  had  been  given,  regard  being  had  especially — ^and  in 
that  point  he  was  followed  by  the  House  of  Lords — to  the  pro- 
vision contained  in  the  will,  that  all  debts  and  legacies  should  be 
paid  and  satisfied  ;  and  the  provision  being  in  the  form  of  a  bond 
payable  within  three  months  after  demand,  of  course  it  constituted 
a  debt  on  the  testator's  estate. 

I  should  have  the  greatest  difficulty,  I  am  sure,  in  at  any  time 
differing  from  that  most  highly  respected  Judge,  whose  loss  I,  for 
one,  cannot  too  deeply  deplore ;  and  that  opinion  having  been  fol* 
lowed  by  a  decision  of  the  House  of  Lords,  it  is  entirely  conclusive 
as  regards  any  case  so  circumstanced  as  that  of  Coventry  v. 
Chieherier  (2).    I  do  not  mean  in  any  way  to  narrow  the  effect  of 
that  decision  when  I  say  *'  so  circumstanced,"  but  I  especially  refer 
to  that  case,  in  which  there  was  a  previous  engagement  to  pay,  and 
a  subsequent  provision  by  will  directing  all  debts  to  be  paid,  because 
all  their  Lordships  who  decided  that  case  in  the  House  of  Lords 
relied  very  much  on  the  difference  between  the  case  where,  by 
previous  provision  in  a  settlement,  a  debt  is  constituted,  and  the 
case  of  ademption  by  a  subsequent  grant  by  a  testator  (whether  in 
the  form  of  an  absolute  gift,  or  by  covenant  or  engt^ement).     Li 
Coventry  v.  Chichester  Lord  Justice  Turner  says  (1) : — "  I  agree 
in  opinion  with  my  learned  brother  and  the  Yice-Chancellor,  that 
the  benefit  given  by  the  will  to  Lady  John  Chichester  in  the  moiety 
of  the  testator's  residuary  estate  ought  to  be  considered  as  a  por- 
tion, for  she  takes,  by  means  of  the  powers  of  appointment  vested 
in  her,  the  whole  dominion  over  that  moiety,  and  I  do  not  think 
that  the  introduction  into  the  will  of  the  ultimate  limitation  in 
favour  of  Mr.  Bevan,  dependent  as  it  is  upon. the  non-exercise, 
not  only  of  the  powers  given  to  Lady  John  Chichester^  but  also  of 

(1)  2  D.  J.  &  S.  344. 
(2)  Law  Rep.  2  H.  L.  71 ;  2  D.  J.  &  S.  336.      '  — 
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the  powers  given  to  Mrs.  Paid,  can  be  taken  to  alter  the  character     y.^.  w. 
of  the  benefit  given  to  Lady  John  Chieheder**  Ig67 

Then  he  states  that  he  does  not  agree  with  the  opinion  which  Bawboit 
he  says  I  appear  to  have  expressed : — **  that  in  cases  of  provisions 
made  for  children  by  different  instmments,  the  fact  that  the  pro- 
vision made  by  each  of  the  instmments  is  in  the  nature  of  a  por- 
tion is  of  itself  su£Scient  to  disentitle  the  children  to  the  benefit  of 
both  the  provisions.** 

I  have  looked  through  my  judgment,  and  I  cannot  see  on  what 
that  remark  was  founded :  certainly  I  had  no  intention  of  laying 
down  any  rule  of  that  kind.  I  always  supposed  that  the  two 
instruments  must  be  looked  to,  and  that  the  presumption  always 
was  (and  I  apprehend  the  state  of  the  law  has  not  been  altered), 
that  where  there  was  a  second  provision  for  the  child,  only  one 
provision  was  intended  for  that  child  in  the  way  of  portion ;  but 
that  presumption,  like  every  other,  is  to  be  rebutted,  not  only  by 
what  is  found  in  the  instrument,  but  by  external  circumstances  and 
by  parol  evidence  contemporary  with  the  transaction  in  question. 

The  Lord  Justice  then  says: — ^**The  Court,  no  doubt,  leans 
against  double  portions,  and  slight  differences  in  the  mode  in 
which  different  provisions  are  made  are  not  sufficient  to  overcome 
that  leaning ;  but  if  the  instruments  shew,  or  it  can  otherwise  by 
admissible  evidence  be  shewn,  that  both  the  provisions  were 
intended  to  take  effect,  I  know  no  rule  of  this  Court  to  prevent 
them  from  doing  so."  Certainly,  I  should  never  have  thought  of 
saying  anything  to  the  contrary  of  that  proposition.  The  Lord 
Justice  continues :  '^  Cases  of  this  nature  resolve  themselves,  as  it 
seems  to  me,  into  two  points.  First,  whether  the  provisions  made 
by  the  different  instruments  are  to  be  considered  as  portions ;  and, 
secondly,  whether  if  they  are  to  be  so  considered,  it  was  or  was 
not  intended  that  both  the  provisions  should  take  effect,  regard 
being  had,  in  the  consideration  of  this  latter  question,  to  the 
leaning  of  this  Court  against  double  portions,  which  must  prevail 
unletss  there  be  strong  and  clear  proof  of  a  contrary  intention.'* 
Tbat^  I  apprehend,  does  bring  back  the  rule  to  what  I  stated,  that 
the  presumption  is  against  double  portions  unless  there  is  dear 
and  strong  proof  of  the  contrary  being  intended.  Then  the  Lord 
Justice,  after  proceeding  to  point  out  differences  in  the  arrange- 
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TrO.  W.     ments,  says : — ^*  Beyond  this  there  is  in  this  will  a  trust  for  pay- 
1867       ment  of  debts  and  legacies,  preceding  the  trust  for  the  diviBion  of 

Pawsoh     ^b®  residue  into  moieties,  and  the  testator  must  have  known  that 
under  this  trust  for  payment  of  debts  the  £10,000  secured  by  the 
covenant  would  be  payable,  as  he  had  been  paying  interest  upon 
it.    The  case»  therefore,  is  in  8ubst£uice  this,  that  by  the  veiy 
instrument  by  which  one  of  those  portions  is  created,  the  other 
of  them  is  directed  to  be  paid ;  and  it  is,  I  think,  going  too  far  to 
apply  the  rule  against  double  portions  in  a  case  so  circumstancedL" 
In  the  House  of  Lords  nearly  every  one  seems  to  have  relied  on 
that  circumstance  of  the  direction  for  payment  of  debt&    This  pro- 
vision being,  as  they  say,  a  debt,  and  there  being  a  direction  for 
payment  of  debts  by  the  subsequent  will,  they  conceived  that  the 
rule  against  double  portions  was  obviated.    That  seems  to  have 
been  the  principal  ground  of  the  decision.    Undoubtedly,  also, 
they  thought  that  there  were  differences  in  the  provisions.    The 
Lord  Chancellor  threw  out  this  remark,  and  it  occasioned  me  some 
doubt  as  to  whether  the  general  rule  was  intended  to  be  altered ; 
though,  looking  to  all  that  was  said  by  Lord  Justice  Tumeff  and 
their  Lordships,  I  do  not  think  that  could  have  been  the  intent: 
''It  is  certainly  easier  to  arrive  at  a  conclusion  as  to  that  intention 
where  the  will  precedes  the  settlement,  than  where  he  settlementt 
is  first  and  the  will  follows.    In  the  case  where  the  revocable 
instrument  is  first,  and  a  portion  is  given  by  it,  if  the  event  of 
marriage,  or  any  other  occasion  for  advancing  a  child,  should  afte^ 
wards  occur,  it  may  very  reasonably  be  supposed  that  the  parent 
has  anticipated  the  benefit  provided  by  the  will,  and  has  intended 
to  substitute  for  it  the  new  provision,  either  entirely  or  pro  tanior 
That  is  to  say  that  there  shall  not  be  a  double  portion.    "  Bat 
where  an  irrevocable  settlement  is  followed  by  a  will,  it  is  not  so 
easy  to  infer  that  an  additional  benefit  was  not  intended  by  the 
testator,  except  where  he  expressly  declares  his  intention  to  be 
otherwise,  or  where  the  gift  in  the  will  and  the  portion  in  the  settle- 
ment so  closely  resemble  one  another  as  to  lead  to  a  reasonable  in- 
tendment that  the  one  was  meant  to  be  substituted  for  the  other. 
That  is  the  only  part  that  seemed  to  me  to  be  donbtfiil,  becaose 
in  Lady  Thynne  v.  Earl  OlengaU  (1)  that  was  not  required.    The 

(1)  2  H.  L.  0. 18L 
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preflomptiQii  is  that  he  does  intend  it»  unless  he  expressly  declares,     y.-0.  W. 

by  something  which  shews  clearly  his  intention,  that  he  does  not       1SS7 
intend  a  satisfiMstion.   Here  the  presumption  would  seem  rather  to     Dawbov 
be  inverted.    In  the  case  put  by  the  Lord  Chancellor,  where  the     j)J!ia„ 
settlement  precedes  the  will,  he  says  it  is  difficult  to  suppose  it       — 
imless  the  previous  instrument  expressly  declares  that  the  two 
shall  not  hold  together.    But  I  think,  looking  to  the  other  obser- 
vations of  their  Lordships  and  of  the  Lord  Justice,  that  could 
hardly  have  been  intended  to  its  full  extent    I  think,  however, 
after  that  case  it  will  be  exceedingly  difficult  to  hold  that  any 
subsequent  provision  by  will,  after  a  covenant  or  engagement  by 
bond  in  a  previous  instrument^  will  be  a  satisfaction  of  the  debt 
contained  in  the  previous  instrument^  because  there  are  so  very 
few  wills  in  which  there  is  not  a  direction  to  pay  debts,  that  the 
case  of  course  would  seldom  happen. 

I  am  not  prepared  to  say  that  it  might  not  have  been  wise  if 
the  rule  had  never  been  applied  at  all  in  a  case  where  the  settle- 
ment is  anterior  to  the  will,  as  the  testator  might  well  be  said  to 
know  what  he  had  done ;  and  having  made  a  subsequent  provision, 
he  might  by  that  alone  have  meant  to  indicate  his  intention  that 
both  should  take  effect.  Neither,  however,  in  the  Court  below,  nor 
in  the  House  of  Lords,  was  it  put  upon  that  ground,  as  to  have  said  so 
would  have  been  directly  to  overrule  Lady  Thynne  v.  Earl  Gfbfi- 
gaU  (1) ;  but  the  dedsion  was  rested  on  the  provision  to  pay  debts 
and  legacies.  I  have  had  the  will  in  Lord  QlefigcUCs  case  looked  at, 
because,  the  property  being  very  large,  it  struck  me  as  very  pecu- 
liar that  there  should  be  no  provision  for  the  payment  of  debts 
thera  In  looking  at  it,  however,  one  finds  that  it  was  not  in  form 
a  will,  but  instructions  for  a  will.  They  were  drawn  up  hastily, 
and  evidently  shortly  before  Mr.  MeBish's  death,  and  the  instruc- 
tions were  proved  as  a  will.  That  accounts  for  there  being  no 
provision  for  the  payment  of  debts ;  therefore  Lady  Thynne  v. 
Earl  CUengaU  consists,  as  otherwise  it  could  hardly  have  done, 
with  Coventry  v.  Chieheder  (2). 

I  have  looked  through  a  number  of  authorities,  and  Coventry  v. 
Chichester  is  the  very  first  case  where  I  have  found  it  held  that  a 

(1)  2  H.  I*  C.  131. 
(2)  Law  Bep.  2  H.  L.  71 ;  2  D.  J.  &  S.  886;  2  H.  &  M.  149. 
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Y.-C.  W.     direction  for  the  payment  of  debts  and  legacies  Bhall  have  any 
1867       effect  upon  the  antecedent  portion^  whicli  was  given  by  the  proTir 

Dawsoit     ^^^  made  on  marriage.    I  am  boond  to  say  I  hare  not  found  a 
«•         casetothecontrary^anditmay  be  that  only  of  late  years  cases  haye 
—        arisen,  as  in  Lady  Thynne  y.  Earl  OlengdU  (1),  where  the  settle- 
ment has  been  anterior  to  the  provision  by  wilL  As  regards  preyioiis 
wills,  Trimmer  t.  Bayne  (2)  is  a  direct  authority  that  a  direction 
to  pay  debts  and  legacies  in  a  previous  will  has  no  effisct  upon  a 
subsequent  settlement  made  by  bond.    In  that  ease  there  ^ras  a 
direction  in  the  will  for  payment  of  debts  and  legacies,  and  a  subse- 
quent settlement  made  by  bond,  and  the  question  was,  whether  the 
legacy  was  adeemed  by  the  provision  contained  in  the  subsequent 
instrument.    It  was  there  held,  in  favour  of  the  rediduary  legatee, 
notwithstanding  the  direction  for  payment  of  debts  and  legacies, 
that  the  legacy  was  adeemed  by  the  subsequent  provision  made 
by  bond,  and  the  case  is  a  clear  and  express  authority  to  that  effect 
The  authorities  in  which  a  direction  to  pay  debts  and  l^acies  has 
been  hold  to  prevent  the  application  of  the  rule  of  satisfaction  of 
a  debt  are  numerous.     In  the  case  of  a  legacy  to  a  creditor,  the 
Court,  having  apparently  first  laid  down  the  rule  that  a  man  should 
be  just  before  he  is  generous,  and  that  the  testator  intended  pay- 
ment and  not  a  benefit,  endeavoured  by  every  sort  of  device  to 
escape  from  that  rule,  and  has  held  a  direction  to  pay  debts  and 
legacies  to  be  an  indication  that  both  shall  be  paid.     In  a  recent 
case  before  me  (3),  I  held  a  direction  to  pay  debts  alone  not  to  be 
sufficient  to  rebut  the  presumption  of  satisfaction,  but  the  Hastei 
of  the  Bolls,  in  two  or  three  subsequent  cases,  has  held  that  the 
direction  to  pay  debts  standing  alone  will  suffice  to  prevent  satis- 
£Btction,  as  in  Cole  v.  WiUard  (4) ;  Pindhin  v.  Simms  (5). 

According  to  all  the  authorities,  children's  portions  stand  on  a 
totally  different  principle  from  other  debts,  in  reference  to  satis&c- 
tion.  As  in  the  Statute  of  Bistrihutions,  where  there  is  an  express 
provision  against  double  portions  (6),  so  in  all  these  decisions  with 
reference  to  the  question  of  satisfaction  or  ademption  of  legacies, 
where  a  portion  is  also  given,  and  both  provisions  are  in  the  nature 

(1)  2  H.  L.  C.  131.  (4)  25  Beav.  568. 

(2)  7  Ves.  508.  (5)  80  Ibid.  119. 

(3)  Edmunds  v.  Ltw^  3  E.  &  J.  318,  821.  (6)  22  &  23  Car.  2,  c.  10,  s.  & 
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of  a  portion,  it  has  been  held  that  a  double  portion  was  not  intended.     Y.-0.  w. 
They  seem  taken  ont  of  the  case,  as  to  satisfaction  of  debts,  in        I867 
many  ways.    First,  the  question  of  ademption  would  not  arise  as     p^^^^n 
•to  a  debt    It  has  always  been  held  that  a  previous  legacy  is  no     ^  ^' 

satifliaetion  of  a  subsequent  debt,  because  there  could  be  no  inten-        

tion  of  satisfying  that  which  had  not  yet  accrued.  With  respect  to 
portions  it  is  exactly  the  reverse.  There  th^  legacy  is  taken  away 
by  the  subsequent  engagement  (debt).  In  numerous  cases  there 
are  small  differences,  as  they  are  called  (though  I  cannot  help 
thinking  they  are  rather  large  in  Earl  Durham  t.  Wharton  (1) 
and  in  Lady  Thynne  v.  Earl  OlengaU  (2)),  which  prevent  the  ques- 
tion of  satisfaction  arising. 

The  case  now  before  me  seems  to  be  identical  with  Trimmer  v. 
Baiyne  (3),  as  there  is  a  provision  in  a  previous  will  for  this  son, 
indicating  an  intended  equality  between  all  the  children.    The  son 
manies,  and  the  father,  as  it  seems  not  to  have  been  convenient  to  * 
make  a  payment  down,  agrees  that  he  will  pay  an  annuity  during 
the  son  s  life,  and  if  the  wife  should  survive  will  continue  it,  and 
pay  it  to  the  trustees  of  the  settlement  upon  the  trusts  of  it.    The 
question  whether  the  annuity  is  perpetual  is  not  ripe  for  deci- 
sion, as  the  son  is  alive.   All  that  we  have  to  deal  with  is,  whether 
the  aimuity  continues  to  be  payable  to  the  son,  and  whether  the 
anears  which  have  accrued  in  respect  of  it  are  payable.    Find- 
ing, then,  that  by  his  will  the  testator  has  made  a  very  much 
larger  provision  than  this  annuity,  and  that  the  annuity,  or  en- 
gagement to  pay,  contracted  after  the  date  of  that  will,  is  distinctly 
by  way  of  portion  on  the  marrit^e  of  his  son,  the  case  is  on  all 
fours  with  Trimmer  v.  Bayne,  and  not  to  be  affected  in  any  way  by 
Coventry  v.  Chieheeter  (4),  and  that  class  of  cases,  where  the  anterior 
debt  having  been  created,  the  Court  has  been  of  opinion  that  the 
subsequent  provision  made  in  the  shape  of  portion,  where  debts 
have  been  directed  to  be  paid,,  is  not  to  be  construed  as  a  satis- 
&etion  of  the  anterior  debt.     Unless  all  the  previous  authorities 
with  reference  to  ademption  can  be  overruled,  I  have  no  right  to 
say  that  the  provision  here  made  is  not  pro  tanto  an  ademption 
of  the  provisions  given  by  the  will.    Of  course,  as  the  provision 

(1)  3  CI.  &  F.  146.  (2)  2  H.  L.  C.  131.  (3)  7  Vea.  508. 

(4)  Law  Rep.  2  H.  L.  71;  2  D.  J.  &  S.  336;  2  H  &  M.  U9. 
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V.-C.  W,     giyen  by  the  will  is  much  greater  in  every  way,  the  provision  by 

1867        will  must  be  taken  and  the  annuity  will  be  dropped.    Therefoie 

Dawsox     ^  answer  the  first  question  in  the  negative — ^it  is  not  payabl& 

The  answer  to  the  second  question  will  be,  that  the  arrears  are 

payable  up  to  the  date  of  testator's  death  out  of  his  personal  estate. 

The  third  question  I  decline  to  answer,  because  the  time  for  so 

doing  has  not  arrived. 


V, 

Dawbqv. 


Some  discussion  then  ensued  as  to  obtaining  the  declaration  of 
the  Court  upon  the  third  question,  and  Bdl  v.  Cade  (I)  was  referred 
to.  His  Honour  refused  to  make  a  prospective  declaration,  and  it 
was  ultimately  arranged  that  question  three  should  be  amended 
by  framing  it  in  this  form : — 

'^  Is  the  testator's  residuary  estate  now  divisible,  or  should  anj 
provision  be  made  out  of  the  same  in  respect  of  such  allowance  ?* 

Baverueroft  v.  Jones  (2)  was  mentioned  upon  this  point 


Aug.  3.  The  Yice-Chancellor  said  that  the  Master  of  the 
Bolls,  in  Bavenaerqft  v.  Jones,  had  expressly  distinguished  between 
the  case  of  a  mere  gift  of  money  eimplieiter,  upon  the  marriage 
of  a  child,  and  that  of  money  paid  in  performanoe  of  a  promise 
made  before  the  marriage,  or  under  the  provisions  of  a  marriage 
settlemenl  In  this  case  thd  money  was  agreed  to  be  paid  by  an 
instrument  of  even  date  with  the  settlement;  and,  as  Lord  JEZdoa 
observed  in  Trimmer  v.  Bayne  (3),  ^'  the  rule  is  settled  that  wheie 
a  parent,  or  a  person  in  loco  pareniist  gives  a  legacy  as  a  poitioDf 
and  afterwards  upon  marriage,  or  any  other  occasion  calling  for  it, 
advances  in  the  nature  of  a  portion  to  that  child,  that  will  amoont 
to  an  ademption  of  the  gift  by  the  will,*'  and  the  Court  will 
presume  he  meant  to  satisfy  the  one  by  the  other. 

One  answer  would  be  given  to  the  three  questions  in  this  form, 
viz.,  that  the  gift  by  will  to  C.  H.  Danpeon,  son  of  the  testator,  of  a 
share  of  the  residuary  estate  was  adeemed  pro  taniOf  by  the  provi- 
sion made  by  the  testator  for  his  said  son  and  his  family,  on  his 
marriage,  by  the  agreement  of  the  11th  of  June,  1849.    Provision 

(1)  2  J.  &  H.  122.  (2)  82  Beav.  669.  (8)  7  Yea  5]& 
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should  be  made  out  of  such  share  of  residae  for  performance  of  the     V.-0.  w. 
said  agreonenty  by  setting  apart  by  the  executors  a  sum  in  consols        1S67 
sofficient  to  produce  £350  per  annum.    0.  H.  DawBon  would  be     rlwirar 
entitled  to  the  income  of  the  share  so  set  apart  during  his  life, 
and  entitled  to  be  paid,  as  a  creditor  of  the  estate^  the  arrears  of 
the  amiuity  accrued  due  in  the  h'fe  of  the  testator. 

Solicitors:  B.  dk  W.  B.  Smith. 


V. 

Dawsov. 


AprC  17.  IS. 


NEVIN  V.  DRTSDALE.  v-0-^. 

1867 
WiH^'AdempUan. 

Testator,  by  will,  dated  April,  1864,  bequeathed  £600  to  his  daughter  in 
case  she  abonid  marry,  and  directed  that  the  same  should  be  paid  to  her  on 
the  day  of  her  marriage,  or  as  soon  after  as  conveniently  might  be.  The 
daughter  married  in  September,  1864,  and  in  the  November  following  the 
testator  gave  the  husbuid  £400  towards  the  expenses  of  furnishing.  He 
afterwards  promised  a  further  sum  of  £600,  but  died  before  carrying  out  this 
pitymise: — 

EMf  that  the  presumption  that  the  legacy  of  £500  bad  been  pro  iaaio 
adeemed  by  the  gift  of  £400^  was  not  rebutted  by  the  subsequent  nnfnlfilled 
promise  of  a  further  gift. 

William  MILNEB,  by  Us  will,  dated  the  29th  of  April, 
1864,  bequeathed  £100  to  his  daughter,  Susannah  Sarah  MUneTt 
to  be  paid  within  a  month  after  his  death,  and  in  case  his  said 
daughter  should  marry,  he  gave  her  a  further  sum  of  £500,  and 
directed  that  the  same  should  be  paid  to  her  on  the  day  of  her 
marriage,  immediately  following  the  solemnisation  of  such  mar- 
liage,  or  as  soon  after  as  conyeniently  might  be. 

The  testator  directed  his  residuary  estate  to  be  diyided  into  fire 
equal  parts.  Three  of  these  fifths  were  to  be  held  by  the  trustees 
npon  trust,  as  to  part  thereof,  for  his  son,  AUbert  John  MUner^ 
absolutely,  and  as  to  the  other  part  for  him  during  his  life,  and 
after  his  death  for  his  diild  or  children.  The  remaining  two- 
fifths  were  to  be  held  by  the  trustees  upon  trusts  for  the  benefit 
of  testator^s  said  daughter,  Stuannah  Sarah  MSner,  for  her  life, 
with  remainder  to  her  child  or  children.    The  will  contained  cross- 


V, 

Dbtedau. 
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y.-0.  W.  executory  trusts  in  the  event  of  the  testator's  son  or  dangbter 
1807  dying  without  leaving  a  child  who  should  become  absoktely 
1^^      entitled  under  the  will  to  his  or  her  share. 

The  testator  died  on  the  2nd  of  February,  1865. 

On  the  28th  of  September,  186^  his  daughter  married  the 
Defendant  Drysdale. 

It  appeared  that  previously  to  the  marriage  Dryadale  had  been 
living  with  his  mother,  and  had  scarcely  any  household  fumitoie 
of  his  own,  and  in  contemplation  of  the  marriage  it  was  aiianged 
between  him  and  the  testator  that  he  should  take  and  furnish  a 
house  for  himself  and  wife.    This  he  did,  at  an  expense  oi  about 
£2000,  and  on  the  understanding — supported  by  what  was  stated 
by  the  testator's  wife  and  daughter — ^that  the  testator  had  pro- 
mised,  and  was  willing,  to  assist  in  paying  for  the  furniture. 
Drtfsdale  applied  to  him  after  the  marriage,  and  on  the  7th  of 
November,  1864,  received  £400  from  him,  which  he  (testatoi) 
stated  to  his  own  wife  and  to  Mr.  and  Mrs.  Dtysdale  was  giren 
towards  paying  for  the  furniture.    Very  shortly  before  the  testa- 
tor's death  Brysdale  again  applied  to  him  for  further  aasistaDoe 
towards  the  expense  of  the  furniture.    The  testator  promised  to 
give  a  further  sum  of  £600,  but  he  died  suddenly  on  the  2nd  d 
February,  1864,  without  having  performed  his  promise.    Up  to  the 
time  of  testator's  death  Drysdale  had  no  knowledge  that  a  l^acy 
of  £500  was  given  to  his  wife  by  her  father's  will.    No  settlement 
in  any  way  affecting  this  legacy  was  made  upon  the  marriage. 

Mrs.  Drysdale  died  in  July,  1865. 

The  present  suit  was  instituted  by  the  trustees  of  the  will  for 
the  purpose  of  administering  the  testator's  estate,  and  the  cause 
now  came  on  for  hearing  upon  further  consideration,  the  onlv 
question  for  discussion  being,  whether  the  legacy  of  £500  had  been 
pro  tanto  adeemed  by  the  gift  of  £400  made  to  the  son-in-law 
after  the  marriage. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  Buchanan,  for  Flaintiffi,  the 
trustees. 

Mr.  J.  T.  Humphry,  for  parties  interested  in  the  residue,  con- 
tended that  the  advance  of  £400  was,  pro  tanto,  a  satisfaction  of  the 
legacy  to  testator's  daughter,  and  that  the  presumption  of  satis- 
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faction  was  not  rebntted  by  the  subsequent  promise  to  gire  £600     Tw-O.  W. 
in  addition :  Ferris  t.  Chodbum  (1).  1867 


Iffr.  G*  U.  Oiffard^  Q.C.,  and  Mr.  Boyle,  for  Mr.  Drysidle,  bus-         «. 


band  of  testator's  daughter : — 

The  gift  to  the  husband  of  £400  after  marriage  was  no  ademp* 
tion  of  the  legacy  to  the  wife.  But  even  if  the  presumption  of 
satisfiEu^tion  can  be  said  to  hare  arisen  upon  the  first  gift,  that 
presumption  is  rebutted  by  the  subsequent  promise  made  by  the 
testator  to  his  son-in-law,  which  clearly  shews  that  the  testator 
did  not  intend  to  limit  his  bounty  to  the  provision  made  for 
his  daughter  by  will:  BMnson  y.  WhiBey  (2);  Ba/veneerofi  t* 
/ones  (3). 

Sir  W.  Page  Wood,  V.C.  :— 

^  The  question  in  this  case  is,  whether  or  not  the  legacy  of  £500 
given  to  Mrs.  Drysdale  by  the  testator's  will  has  been  adeemed  or 
satisfied  pro  tanio  by  the  subsequent  payment  of  £400  to  her 
husband.  The  scheme  of  the  testator's  will  was  to  divide  his 
property  between  his  son  and  his  daughter.  A  larger  portion  of 
the  residue  was  given  to  the  son,  as  the  testator,  considering  that 
his  daughter  might  want  ready  money  after  his  death,  had  given 
her  £100,  payable  within  one  month  after  that  event,  and  also  a 
legacy  of  £500,  to  be  paid  to  her  upon  her  marriage.  The  will 
was  dated  in  April,  1864,  only  a  few  months  before  the  marriage 
of  his  daughter,  which  took  place  in  September,  1864.  Previously 
to  that  marriage  it  was  arranged  with  the  testator  that  the  in- 
tended husband  should  take  a  house  and  furnish  it,  on  the  under^ 
standing  that  the  testator  would  contribute  towards  the  expense, 
which  he  accordingly  did  by  advancing  £400  for  that  purpose. 
There  can  be  no  doubt  that  the  legacy  of  £500  being  given  by  the 
testator  to  his  daughter  on  her  marriage  was  in  the  nature  of  a 
portion,  and  the  authorities,  of  which  Lady  Thynne  v.  Harl  of 
OlengaU  (4)  is  a  leading  instance,  being  very  strong  against 
double  portions,  even  where  there  are  great  differences  in  the 
character  of  the  gifts,  there  is,  so  fiEU*,  a  clear  presumption  that 

(1)  27  L.  J.  (Ch.)  674.  (8)  82  Beav.  669. 

(2)  9  Yea  677.  (4)  2  H.  L.  C.  131. 
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y.«0.  w.    the  gift  of  £400  was  in  satisfoction  of  the  legacy,  and  intended  as 

1867       a  part  payment  of  the  daughter's  portion.    What  took  place  afte^ 

NsYiH      wards  was,  howeyer,  important  The  testator  promised  a  farther  smn 

TY^^^^,     of  £600  towards  the  fomitare,  but  died  before  giving  the  money.  It 

has  been  contended  that  the  presumption  of  satisfaction  which  would 

otherwise  have  arisen  is  rebutted  by  this  subsequent  promise^  and 
that  the  testator  cannot  be  taken  to  have  intended  that  if  he  died 
before  giving  the  £600  the  legacy  of  £500  was  not  to  be  paid  in 
its  entirety,  but  was  to  be  reduced  by  the  itmount  of  the  £400 
already  paid.    That,  however,  is  not,  as  it  appears  to  me,  a  sound 
contention.  We  must  look  at  the  case  as  it  stood  at  the  time  of  the 
original  gift.  The  testator  did  not  then  promise  to  give  £1000,  but 
only  to  give  something.    He  gave  £400,  and  on  that  gift  the  pre- 
sumption of  law  arose  that  the  legacy  of  £500  wasprotanio  adeemed 
by  it.  Is,  then,  that  presumption  rebutted,  and  the  whole  arrange- 
ment, so  to  speak,  recast  by  reason  of  this  subsequent  promise  ?   I 
think  not,  nor  do  I  know  of  any  rule  of  law  which  will  authorize 
the  Court  in  saying  that  a  mere  naked  promise  of  additional  help 
made  after  the  presumption  of  satisfaction  has  arisen,  can  rebut 
the  inference  of  law  that  there  has  been  a  prior  satisfaction  of  the 
original  legacy.    This  subsequent  promise  was  a  mere  pramiae 
which  the  testator  was  prevented  by  his  death  from  fulfilliug;  and 
it  cannot  affect  the  question  of  ademption.    There  must^  therefore^ 
be  a  declaration  that  the  legacy  of  £500  was  pro  ianto  satisfied  bj 
the  subsequent  gift  of  £400. 

Solicitors :  Messrs.  Lever  dt  Ban  ;  Mr.  W.  Boyk. 


VOL.  IV.]  EQUITT  GASIS.  521 


MSK  V.  ATTORNEY-GENERAL.  v.-a  w. 

1867 
Wm^Mortmank—ABcertainment  of  Residue^  after  providing  for  Hhgal  OlffeU^         wy^ 

Legacy  to  a  Charity  which  hat  ceaaed  to  exiit.  July  1,  ISL 

Testatrix  gave  the  capital  of  £1000  oonaols  to  the  rector  and  charch- 
wardena  of  a  pariah  and  their  aucceasora,  upon  trust  to  apply  such  of  th 
dividends  thereof  as  should  '*  from  time  to  time  he  necessary  or  required,  in 
keeping  in  repair*  her  family  grave;  and  to  pay  and  divide  "the  residue 
of  the  said  dividends,**  at  Christmas  every  year  for  ever,  amongat  the  aged 
poor  of  the  parish : — 

Eeld,  that  though  the  amount  of  gift  for  the  repair  of  the  grave  waa  not 
specified,  the  Court  could,  if  necessary,  have  estimated  the  amount  **  neoea- 
sary  and  required  "  for  the  purpOHO ;  and  so  have  prevented  the  gift  of  the 
residue  from  heing  void  for  uncertainty. 

Ohaervationa  on  Chapman  v.  Brown  (1) : 

Stld^  further,  that  as  there  was  a  prior  gift  of  the  whole  fund  to  the  rector 
and  churchwardens,  the  gift  to  the  poor  did  not  fail  hy  reason  of  its  being  a 
bequest  of  a  residue,  after  a  void  bequest;  and  that  there  was  a  good  gift  of 
the  whole  to  the  charity,  discharged  from  the  obligation  to  repair  the  grave. 

Testatrix  gave  a  legacy  to  a  charitable  institution  which  was  dissolved  in 
her  lifetime  :— 

Edd^  that  the  legacy  lapsed,  and  fell  into  the  reaidue,  and  could  not  be 
applied  ey  prh, 

Ellen  BOLTON,  spinster,  by  her  will,  dated  the  20th  of  July, 
1853,  gaye  the  capital  of  £1000  consols  as  follows : — 

*T7nto  the  rector,  or  other  incumbent^  and  churchwardens  of  8t. 
Jameses  Chureh,  at  Liverpool^  and  their  successors,  upon  trust,  never- 
theless, to  receive  and  take  the  dividends  and  annual  proceed? 
thereof,  and  apply  such  part  thereof  as  shall  from  time  to  time  be 
necessary  or  required,  in  keeping  in  repair  my  family  grave,  and 
the  brick  and  stone  work  over  the  same,  situate  on  the  north  side 
of  the  churchyard  of  the  same  church,  and  inscribed  with  the 
names  of  HiomoB  Bolton  and  Miss  Alice  BoUan,  and  to  pay  or 
divide  the  residue  of  the  said  dividends  and  annual  proc*eeds,  at 
Christmas  in  every  year  for  ever,  to  or  amongst  the  aged  poor  of 
the  parish  or  district  of  St.  James,  who  shall  be  in  the  habit  of 
attending  the  church  of  St.  Jamee.  And  I  declare  that  the  selec- 
tion of  the  objects  to  or  amongst  whom,  and  the  proportions  in 

(1)  6  Yes.  40i. 
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y.-O.W.  which,  the  said  payments  or  division  shall  be  made,  shall  rest 
1867  entirely  with,  and  be  in  the  discretion  of,  the  rector,  or  incmnbeni^ 
^^       and  churchwardens  for  the  time  being  of  the  said  churcL** 

ATTORinET-       Testatrix  also  gave  £1000  consols  to  'Hhe  treasurer  for  the  time 

^^        being  of  the  Ladies'  Benevolent  Society,  at  Liverpool,  to  be  by  him 

held  and  applied  as  part  of  the  ordinary  funds  of  the  said  8001617.** 

Testatrix  gave  numerous  other  legacies ;  and  by  a  third  codidl, 
dated  the  6th  of  March,  1863,  she  bequeathed  the  residue  of  hei 
estate  to  '*  the  Liverpool  Lying-in  Hospital,  the  Liverpool  Femok 
Orphan  Asylum,  and  the  Liverpool  Oovemesaes*  InstitutiofL"* 

By  a  fourth  codicil,  dated  the  6th  of  March,  1863,  after  referring 
to  the  gift  in  her  will  of  £1000  consols  to  the  rector  or  other 
incumbent,  and  churchwardens  of  St  Jameses  Church  at  Liverpool^ 
and  their  successors,  she  directed  that  out  of  the  annual  dividends 
and  proceeds  thereof  the  sum  of  £5  should  be  paid  annually  to  the 
rector  or  other  incumbent  for  a  sermon  or  lecture  which  the  tester 
trix  wished  to  be  delivered  in  the  said  church  to  the  poor,  .on  the 
occasion  of  the  distribution  of  the  annual  dividends  and  proceeds 
of  the  said  sum  of  £1000. 

Testatrix  died  on  the  1st  of  March,  1866. 

The  Ladies'  Benevolent  Society  of  Liverpool,  in  the  year  1864,  was 
dissolved  and  brought  to  a  close. 

The  bill  was  filed  by  the  tinistees  and  executors  of  Miss  JBoZbm's 
will  for  administration,  the  Defendants  being  the  Attorney-General, 
the  Liverpool  Lying-in  Hospital,  and  the  Liverpool  Female  Orphan 
Asylum  ;  and  the  following  questions  arose : — 

As  to  the  legacy  of  £1000  consols,  whether,  the  gift  for  the 
repair  of  the  grave  being  void,  the  fund  that  would  be  necessary  or 
required  for  that  piurpose  could  be  ascertaiQed  by  inquiry,  and  the 
residue  be  held  to  go  to  the  poor  of  the  parish  of  St.  James  or 
whether,  that  fund  not  being  ascertainable,  the  whole  gift  failed; 
or,  thirdly,  whether  the  poor  of  the  parish  would  take  the  whole 
fund,  undiminished  in  respect  of  the  gift  which  was  void  ? 

As  to  the  legacy  to  the  Ladies'  Benevolent  Soeieiy,  whether  it 
lapsed,  or  whether  it  was  applicable  to  a  charitable  purpose 
eypresf 

* 

Mr.  Q.  M.  Oiffard,  0.0.,  and  Mr.  B.  B.  Rogers,  for  the  Flaintifr& 
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Mr.  W.  M.  James,  Q.C.,  and  Mr.  BocJceit,  for  the  rector  and     V.-o.  w. 
churchwardens,  as  representing  the  poor  of  8t  James's : —  1867 

We  contend  this  is  a  gift  of  a  whole  fnnd,  charged  with  a       Fisk 
portion  which  is  void,  and  fails,  leaving  a  good  gift  of  the  whole.       Attobkey- 

The  question  in  this  class  of  cases  has  always  been :  Is  it  a  gift       ^^^^ 
of  residue,  after  a  void  gift  ?  or  is  it  a  gift  of  a  whole,  charged  with 
a  gift  that  fails  ?     The  authorities  are :  Falkner  v.  BfUIer  (1) ; 
Hoare  v.  Osborne  (2)  ;  In  re  Harries'  Trusts  (3) ;  In  re  Jeaffreson's 
Trusts  (4) ;  In  re  Righys  Trusts  (5)  ;  Lhyd  v.  Uoyd  (6). 

Mr.  Bardsfffdl,  for  the    three    charities  who  were  residuary 

legatees : — 

Where  there  is  a  gift  lor  a  void  purpose,  the  gift  of  the  surplus 
also  fails  for  uncertainty :  Chapmwn  v.  Bravm  (7) ;  Fowler  v. 
Fowler  (8). 

The  gift  to  the  institution  that  came  to  an  end  in  the  testatrix's 
lifetime  must,  upon  the  authorities,  be  treated  as  a  lapsed  legacy : 
Jarman  on  Wills  (9)  and  the  cases  there  cited. 

Mr.  Wickens,  for  the  Attorney-General : — 

The  gift  to  the  Ladies'  Benevolent  Society  is  applicable  to  chari- 
table purposes  ey-pres,  although  the  society  came  to  an  end  in  the 
testatrix's  lifetime.  If  there  be  a  gift  to  a  charitable  institution, 
and  that  institution  be  destroyed,  the  gift  does  not  necessarily  fail. 

It  is  admitted  that  where  a  general  charitable  purpose  is  suf- 
ficiently defined,  if  the  object  fail  the  gift  will  be  applied  cy-pres. 
If  there  be  a  gift  to  a  society,  the  purposes  of  which  cannot  be 
ascertained,  that  is  one  thing — ^but  if  the  purposes  can  be  ascer- 
tained, and  are  found  to  be  charitable,  what  distinction  in  principle 
can  be  drawn  between  a  gift  to  a  particular  object  with  a  general 
charitable  intent,  where  the  object  fails,  and  a  gift  to  a  particular 
charitable  object  which  fails  ?  Loscombe  v.  Wintrinffliam  (10). 

[The  Vice-Chancellor  : — In  that  case  there  never  had  been 
such  a  society  as  that  to  which  the  gift  was  made.] 

(1)  Amb.  514.  (6)  4  Beav.  231. 

(2)  Law  Rep.  1  Eq.  685,  (7)  6  Ves.  404. 

(3)  Job.  199.  (8)  33  Beav.  616. 

(4)  Law  Rep.  2  Eq.  276,  283.        (9)  3rd  Ed.  vol,  i.  p.  224  (h). 

(5)  V.-C.  K.  16  Nov.  1866.  (10)  13  Beav.  87. 
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y.-O.  W.         The  decision  in  Clark  y.  Taylor  (1)  was  founded  on  this,  that 
iSfft        the  charity  was  pnTate,  and  not  public. 

]^  Upon  the  authority  of  Henchman  y.  Attomey-Oeneral  (2),  I  am 

.     ^*  entitled  to  say  that,  if  there  be  a  gift  to  one  in  trust  for  another, 

Gkkebau    and  the  donee  fails,  the  gift  is  good.    If  so,  the  principle  applies 

to  the  case  of  a  legacy,  which  must  be  treated  as  if  the  testatrix 

had  deyoted  this  fund  to  a  public  charity,  for  purely  charitable 

purposes. 

Mr.  James,  in  reply,  on  the  first  point : — 

Between  Chapman  y.  Brown,  before  Sir  W.  Cfrani,  in  1801,  and 
MUford  y.  Reyndds  (3),  before  Lord  Lyndhurstj  and  other  modem 
cases,  there  is  a  direct  conflict  of  authority. 

Mr.  BardsweU,  in  reply,  on  the  second  point. 


July  12.  Sib  W.  Page  Wood,  V.C,  after  stating  how  the  two 
questions  had  arisen,  continued : — 

It  was  contended  on  behalf  of  the  rector  and  churchwardens, 
that  they  were  entitled  to  receiye  the  whole  fund,  the  trusts 
of  part  being  such  as  the  Court  must  disregard,  and  that  the 
whole  fund  was  theirs  free  of  the  yoid  charge ;  and  I  think,  upon 
the  whole,  that  that  is  the  sound  construction  of  the  wilL  The 
gift  is  not  to  the  executors  to  do  certain  things,  and  pay  the 
residue  to  the  rector  and  churchwardens ;  the  gift  is  outrand-out 
to  the  rector  and  churchwardens,  and  then  there  is  a  gift  of  a 
portion  for  a  purpose  which  fails.  ,It  is  obyious  that  the  sum 
which  would  be  required  to  keep  the  grave  in  repair,  would  be 
yery  small  as  compared  with  the  annual  dividends  of  the  fond, 
which  were  intended  to  go  to  the  relief  of  the  aged  poor,  especially 
as  the  repairs  were  not  to  be  made  even  annually,  but  only  ^from 
time  to  time." 

In  Ford  y.  Fowler  (4),  the  Master  of  the  Eolls  held  that  there 
being  certainty  as  to  that  which  was  in  the  testator's  power,  tlie 
trust  as  to  that  did  not  fail,  by  reason  of  the  testator  haying 

(1)  1  Drew.  642.  (3)  1  Ph.  185. 

(2)  3  My.  &  K.  485.  (4)  3  Beav.  146. 
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expressed  a  wish  to  deal  with  something  over  which  he  had  no    v.-U  W. 
power ;  and  I  conceive  that  MUford  v.  Reynolds  (1)  was  ultimately        iser 
determined  upon  a  similar  ground.  j^ 

In  MUford  v.  Reynolds  a  testator  had  directed  the  purchase  of  a  .  ^* 
particnlar  piece  of  land,  and  the  construction  of  a  family  yault  and  Qesckal. 
monument,  the  expense  of  which  purchase  and  construction  was  to 
be  provided  for  from  his  surplus  property,  after  payment  of  legacies. 
The  Vice-Chancellor  of  Enyland,  Sir  Lanedol  ShadufeU,  having 
held  that  the  trust  which  failed  fell  into  the  residue,  Lord  Chan- 
cellor Lyndhwrd  (2)  reserved  the  question  as  to  the  validity  of  the 
bequest  for  the  monument,  and  directed  an  inquiry  as  to  what 
snm  would  be  required  for  the  purchase  of  the  land  and  the  con- 
stnietion  of  the  monument  in  the  terms  of  the  gift;  and  ulti- 
mately (3)  the  case  rested  upon  the  original  decision  that  the  void 
gift  had  fallen  into  the  residue. 

Now,  although  I  may  be  disposed  to  consider  the  charge  in  this 
case  as  of  trifling  amount,  yet  it  must  be  decided  upon  principle, 
and  the  reason  why  I  delayed  giving  judgment  was,  because  this 
branch  of  the  argument  has  become  of  some  importance  and  in- 
terest with  reference  to  the  decision  in  Chapman  v.  Brown  (4). 
Following  that  authority,  it  was  argued  not  only  that  the  rector 
and  churchwardens  did  not  take  the  void  charge,  but  that  they 
did  not  take  the  fund  at  all ;  that  as  the  amount  necessary  for  the 
prior  object  could  not  be  ascertained,  the  rest  of  the  gift  must  fail 
for  nncertainty. 

When  the  case  was  being  argued  I  had  a  recollection  of  a  de- 
cision, which,  after  some  trouble,  I  have  found,  after  which  I 
must  hold  that  the  authority  of  Chapman  v.  Brown  cannot  prevail, 
except  in  exactly  similar  circumstances — ^I  mean  the  decision  of 
the  House  of  Lords  in  The  Magistraies  of  Dundee  v.  Morris  (5). 

The  exact  point  discussed  in  that  case  which  is  applicable  to  the 
present  was  this,  whether  the  Court  will  refuse  to  execute  a  trust 
for  a  charitable  purpose,  ^  on  the  ground  (6)  of  the  amount  of  the 
fond  to  be  appropriated  to  answer  the  bequest  not  having  been 
specified  by  the  testator,  and  not  being  clearly  ascertainable." 

(1)  1  Ph.  185.  (4)  6  Ves.  404. 

(2)  Ibid.  199.  (5)  3  Macq.  134. 

(3)  10  Sim.  105.  (6)  Ibid.  157. 
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V.-C.  W.         In  Chapman  v.  Brown  (1)  the  trust  was  "  for  the  purpose  of  bnild- 

1867        ing  or  purchasiug  a  chapel,"  and  "  if  any  surplus  should  remain" 

FiBK        the  same  was  to  go  '^  towards  the  support  of  a  minister,  not  to 

ATToiorBT-   ®^ceed  the  sum  of  £20  a  year,"  The  bequest  for  building  the  chapel 

Gbkkbal.     Yj'ag  he](j  to  be  void,  and  the  bequest  of  the  residue  was  held  to  be 

void  also,  because  it  was  impossible  to  ascertain  how  much  would 

remain  after  taking  out  what  was  required  for  the  chapel. 

The  case  of  Chapman  v.  Brown  was  not  cited  to  the  House  of 
Lords  in  The  Magistraies  of  Dundee  v.  Morris  (2),  but,  happening  to 
see  one  of  the  noble  Lords  who  heard  that  case  argued,  which  was 
an  extremely  singular  one,  it  occurred  to  me  to  mention  the  case 
of  Chapman  v.  Brown^  which  I  find  referred  to  by  the  present  (and 
then)  Lord  Chancellor  in  his  judgment.    In  Scotland  it  was  held,  as 
too  clear  for  argument,  that  the  whole  gift  contained  in  the  testa- 
mentary writings  in  the  cause  must  be  void.  But  the  House  of  Lords, 
notwithstanding,  decided  to  the  contrary.     The  testator,  by  his  will, 
which  consisted  of  several  documents  scratched  through  and  altered 
in  many  places,  expressed  a  wish  to  establish  in  the  town  of  Dund^ 
a  hospital,  to  be  managed  like  Heriofs  Hospital  in  EdinburgK  ^^^ 
inhabitants  bom  and  educated  in  Dundee  to  have  the  preference  of 
the  towns  of  Forfar,  Arbroath,  and  Montrose^  but  inhabitants  of 
any  other  county  or  town  were  excluded.    Then,  by  a  subsequent 
writing,  he  expressed  a  wish  that  only  100  boys  should  be  ad- 
mitted to  the  hospital,  and  that  the  structure  should  be  less  than 
than  that  of  Heriofs  Bospitdl,     It  was  argued  by  the  Lord  Advo- 
cate (Mr.  Inglis)y  and  Sir  RoundeU  Palmar,  that  here  there  was  uo 
disposition  of  residue,  and  that  it  was  impossible  to  collect  what 
sum  was  to  be  raised  for  the  establishment  of  the  hospital.    But 
the  Lord  Chancellor  (Lord  Chdmsford)  says  this  (3) :  "  But  it  ^^as 
strongly  urged  upon  your  Lordships  in  the  course  of  the  aigument 
that  the  testator  had  not  specified  any  certain  sum,  nor  furnished 
any  means  for  rendering  certain  how  much  was  to  be  applied  to 
the  establishment  of  the  hospital.    Upon  this  subject  your  Lori- 
ships  were  pressed  with  the  authority  of  cases  where  bequests  to 
charities  were  held  to  be  void,  on  the  ground  of  the  amount  of  the 
fund  to  be  appropriated  to  answer  the  bequest  not  having  been 

(1)  6  Ves.  404.  (2)  3  Macq.  134, 

(3)  3  Macq.  157. 
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specified  by  the  testator,  and  not  being  ascertainable.     Such  was     V.-0.  W. 
the  case  of  Chapman  v.  Brown  (1),"  and  his  Lordship  describes  that       1867 
case.    Then  he  obserres :  "  The  Master  of  the  EoUs  (Sir  WiUiam       ^ 
Grant)  said,  that,  *  Standing  hy  itself^  a  bequest  of  a  residue  to  be    ^ttobkbt- 
employed  in  such  charitable  purposes  as  the  executors  shall  think     Gbkkiul. 
proper,  is  a  good  bequest.'    But  then  he  held  that  the  bequest  of 
the  residue  was  yoid,  because  it  was  impossible  to  ascertain  how 
much  would  remain  after  taking  out  what  was  required  for  the 
chapel,"  the  point  being,  that  it  was  uncertain  what  the  amount  of 
the  residue  would  be.    Then,  the  Lord  Chancellor  refers  to  the 
case  of  MUford  y.  Reynolds  (2),  and,  after  stating  what  Lord  Lynd- 
hurd  said,  continues:   "These  observations  of  the  Lord  Chan- 
cellor seem  to  be  closely  applicable  to  this  case.    Here,  the  place 
of  the  hospital  is  defined,  the  town  of  Dundee,    The  size,  also,  of 
the  hospital  can  be  easily  ascertained."    Lord  Cranworih  makes 
some  similar  remarks,  and  then  Lord  Wendeydale  says  (3) :  "  It 
depends  wholly  on   the  words   undeleted   by  him.      Whatever 
has  been  purposely  deleted  is  undoubtedly  deprived  of  all  testa- 
mentary effect."    He  thinks  it  clear  that  there  was  intended  to 
he  established  a  "  hospital "  in  Dundee  for  boys,  and  he  observes 
"  The  word  *  hospital,'  according  to  the  meaning  of  the  word  (1 
believe  in  Scotland  it  has  a  more  definite  meaning)  as  given  by 
Johnson,  Webster,  and  Bichardson,  means  a  building  for  the  recep- 
tion of  the  sick  and  others,  who  are  poor."    He  comes,  at  last,  to 
the  conclusion  that  it  is  to  be  for  100  boys.    Lord  Cranworth 
had  discovered  the  same  intention,  and,  further,  found   that  a 
building  was  to  be  provided  in  which  boys  were  to  be  lodged  and 
maintained.     The  result  was,  that  their  Lordships  were  of  opinion 
that  the  will  furnished  a  sufficient  means  of  ascertaining  the 
amount  of  the  legacy. 

Following  this  decision,  I  think  I  ought,  in  this  instance  (if  the 
gift  of  the  residue  had  been  exclusive  of  the  amount  required  for 
the  repair  of  the  grave)  to  have  ascertained  the  amount  required 
for  the  void  purpose,  but  the  better  construction  is,  that  the  whole 
of  the  gift  is  to  be  taken  by  the  rector  and  churchwardens. 
Then  there  is  the  other  point  which  was  argued  by  Mr.  Wickens, 

(1)  6  Ves.  404.  (2)  1  Ph.  185. 

(3)  3  Macq.  169. 
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V.-O.  W.     as  to  the  gift  to  the  charity  which  no  longer  exists.    I  am  far  from 

1867        saying  that  that  argument  may  not  some  day  or  other  requiie 

Yjbk        further  consideration ;  but  there  are  two  decisions,  one  by  Vice- 

.     '•  Chancellor  Kindersley,  of  Clark  v.  Taylor  (1),  the  other  by  Yice- 

Gexbbal.     Chancellor  Stuart,  of  BusseU  t.  KdUU  (2),  which  expressly  decide, 

that  when  a  gift  is  made  by  will  to  a  charity  which  has  expired,  it 

is  as  much  a  lapse  as  a  gift  to  an  individual  who  has  expired.  The 

contrary  argument  is,  that  the  gift  has  been  given  to  the  charitable 

body  expressly  for  the  implied  purpose  of  charity,  the  objects  of 

which  can  be  clearly  ascertained.  Then,  if  it  is  intended  to  benefit 

the  objects^  why,  it  is  said,  should  they  be  defeated,  merely  through 

failure  of  the  channel  by  which  they  are  to  take  the  benefit  ?   Bat 

a  great  deal  may  be  said  about  the  prospect  of  a  conflict  between 

rival  charities,  and  the  risk  of  the  Court  giving  to  charity  i.  a 

fund  which  the  testator  intended  to  give  to  a  rival  charity  B^  but 

which  expired  in  his  lifetime. 

Upon  the  whole,  I  think  I  ought  not  to  interfere  with  the  settled 
authorities. 

There  will  be  a  declaration  that  the  legacy  of  £1000  given  to 
the  rector  and  churchwardens  oi  8t  Jamez,  Liverpool^  is  a  good 
gift,  and  that  they  take  the  same  'discharged  from  the  obligation 
of  keeping  in  repair  the  £ajnily  grave  of  the  testatrix. 

Also  that  the  legacy  of  £1000  given  to  the  Ladies*  Benevoleni 
Society,  lapsed,  and  fell  into  the  residue. 

The  stock  legacies  will  carry  dividends  from  the  expiration  of  a 
year  after  the  testator's  death. 

Solicitors  for  the  Plaintiffs :  Messrs.  Clayton  &  Sons. 
Solicitors  for  the  Defendants:  "HLgssts.  Ravendt  Bradley ;  It. 
P.  JT.  Lawrence. 

(1)  1  Drew.  642.  (2)  8  Sm.  &  Giff.  264. 
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TICKERS  V.  VICKERS.  v.-c.  w. 

Spec^  Pejfonnanee — Partnership — Option  of  Furehcue — Stock  to  he   valued         J^ 
**  in  the  usual  way  hy  tioo  Valuers " — Refuadl  by  the   selling  Partner  to    JtOy  10,  26. 
allow  his  Valuer  to  proceed — No  Contract.  

A.  and  B,^  being  in  partnership  as  distillers, came  to  an  i^jeement  whereby 
B,  was  to  buy  out  A^  and  it  was  agreed  that  if  B.  should,  during  AJ's  life, 
be  desirous  of  retiring,  he  should  give  notice,  and  A,  should  then  have  an 
option  of  re-purchase,  on  the  terms  that  within  six  months  after  notice  by 
A.f  the  premises,  good-will,  stock  in  trade,  and  all  such  of  the;  subsisting  con- 
tracts as  A.  should  be  willing  to  take,  should  be  valued  "  in  the  usual  way  " 
by  two  valuers,  one  to  be  named  by  ^.,  the  other  by  B.,  or  by  the  umpire 
of  the  two  valuers.  B.  gave  notice  of  his  intention  to  retire ;  whereupon 
A,  gave  notice  of  his  intention  to  re-purchase ;  and  two  valuers  were  ap- 
pointed ;  but  after  the  appointment  B.  refused  to  allow  his  valuer  to  proceed 
with  the  valuation : — 

Eddy  on  the  authority  of  Milnes  v.  Gery  (1),  and  Wilks  v.  Davis  (2), 
that  there  was  no  contract  between  the  parties  which  the  Court  could 
specifically  enforce. 

IHE  Plaintiff,  Edtoard  VickerSy  and  the  Defendant,  James  Vickers, 
brothers,  being  in  partnership  as  distillers,  the  Defendant,  by  a 
deed,  dated  the  31st  of  October,  1863,  agreed  to  buy  out  the 
Plaintiff,  and  in  the  same  deed  there  was  a  provision  that  if 
the  Defendant  should,  during  the  Plaintiff  s  life,  be  desirous  of 
retiring,  he  should  give  notice,  and  the  Plaintiff  should  have  an 
option  of  re-purchase,  on  the  terms  that,  within  six  months  after  a 
notice  by  the  Plaintiff,  the  premises,  good-will  of  the  business, 
fixtures,  utensils,  and  stock  in  trade,  and  all  such  subsisting 
contracts  as  the  Plaintiff  should  be  willing  to  take,  should  be 
valued  "in  the  usual  way  by  two  valuers" — one  to  be  named 
by  the  Plaintiff,  the  other  by  the  Defendant^  "  or  by  the  umpire 
of  the  said  valuers.'* 

Notice  of  intention  to  retire  was,  on  the  30th  of  December,  1863, 
given  by  the  Defendant,  and,  on  the  30th  of  June,  1864,  the 
Plaintiff  gave  notice  of  his  election  to  purchase.  The  Defendant 
appointed  a  valuer,  but  afterwards  altered  his  mind,  and  woidd  not 
allow  the  valuation  to  be  proceeded  witL 

(1)  14  Ves.  400.  (2)  3  Men  507. 
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V.-C.  W.         After  some  negotiations  which  proyed  abortive,  this  bill  was 

1867        filed  on  the  23rd  of  May,  1865,  praying  for  a  declaration  that  the 

VicKKBs     I^laiiitiff  was  entitled  to  become  the  purchaser  of  the  business,  and 

«•  of  the  property  connected  therewith,  as  on  and  from  the  30tli  of 

—        June,  1864,  at  a  valuation;  and  that  specific  performance  of  the 

contract  for  sale  and  purchase  of  the  business  to  and  by  the  Plaintiff 

might  be  decreed,  and  that  "  if,  and  so  far  as  might  be  necessary " 

the  deed  of  the" 31st  of  October,  1863,  "might  be  rectified  in 

accordance  with  the  terms  of  the  agreement  in  which  the  Plaintiff 

retired  from  the  business  in  favour  of  the  Defendant;"  and  other 

consequential  relief. 

The  only  question  of  interest  was,  whether  the  contract  was  one 
which  the  Court  had  power  to  enforce. 

The  clauses  of  the  deed  to  which  reference  was  made  in  the 
argument  and  judgment,  were  as  follows : 

3.  (After  a  stipulation  by  Edward  that,  in  case  of  punctual  pay- 
ment of  the  instalments  of  the  purchase-money,  he  would  not  carry 
on  business  as  a  distiller  within  100  miles  of  London) :  ^  Provided 
always,  nevertheless,  that  in  case  the  said  business  shall  be  dis- 
posed of  by  the  said  James  Ficiers  during  the  lifetime  of  the  said 
Edward  VickerSy  under  the  provision  hereinafter  in  that  behalf 
contained,  then,  and  in  that  case,  from  and  after  the  death  of  the 
said  James  Vickers,  this  present  stipulation  shall  cease  and  be  at  an 
end ;  and  the  said  Edward  Vickers  shall  be  at  full  liberty,  without 
the  necessity  of  any  consent  on  the  part  of  the  said  executors  or 
administrators  of  the  said  James  Vickers,  to  carry  on  the  said 
business  of  a  rectifying  distiller  and  wine  and  spirit  merchant, 
or  any  branches  or  department  thereof,  at  his  own  will  and 
pleasure    .    •    •    • 

"  5.  In  the  event  of  the  said  James  Vickers  being  desirous  of 
retiring  from  the  said  business  during  the  life  of  the  said  Eitrant 
Vickers,  he  shall  give  notice  in  writing  to  that  efiTect  to  the  said 
Edward  Vickers,  and  the  said  EdvHird  Vickers  shall  have  the  rigbt 
of  purchasing  the  same  upon  the  terms  hereinafter  mentioned.  lo 
case,  within  six  calendar  months  next  after  the  notice  in  writing  of 
the  desire  of  the  said  James  Vickers  to  retire,  as  aforesaid,  shall 
have  been  given  by,  or  on  behalf  of,  the  said  James  Vickers  to  the 
said  Edward  Vickers,  or  left  for  him  at  his  usual  or  la8t-kno^^n 
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place  of  abode  or  of  business  in  England^  he,  the  said  Edward     V.-O.W. 
VtekerSy  shall  elect  to  purchase  the  same,  then  and  in  such  case       1867 
the  premises  on  which  the  said  business  shall  for  the  time  being     vioKng 
be  carried  on,  the  good-will  of  the  trade,  the  fixtures,  plant,     vimrag. 

utensils,  and  stock  in  trade  of  the  said  business,  as  on  the  day       

preceding  the  expiration  of  six  calendar  months  next  after  such 
notice  of  an  intention  to  retire  being  given  or  left  as  aforesaid, 
and  also  all  such  subsisting  contracts  (if  any)  entered  into  by  or 
on  behalf  of  the  said  James  Vickers,  in  relation  to  the  said  business, 
as  the  said  Edward  Vickers  shall  be  willing  to  take  (but  no  others), 
are  to  be  valued  in  the  usual  way  by  two  valuers,  one  to  be  named 
by  the  said  Edward  Vickers,  and  the  other  by  the  said  James 
Vickers,  if  still  living,  and  if  not,  by  his  executors  or  admini- 
strators, or  by  the  umpire  of  the  said  valuers;  and  the  said 
Edward  Vickers  shall  thereupon  purchase  and  take  to  the  said 
business  and  the  aforesaid  property  connected  therewith. 

''  6.  In  the  event  of  the  said  James  Vickers  dying  in  the  lifetime 
of  the  said  Edward  Vickers,  then  (unless  the  said  Edward  Vickers 
shall,  during  the  lifetime  of  the  said  Jam£S  Vickers,  have  declined 
to  purchase  the  said  business  as  aforesaid,  in  which  case  this 
present  provision  shall  not  take  effect),  the  executors  or  admini- 
strators of  the  said  Jam£S  Vickers  shall  give  up  the  said  business 
to  the  said  Edward  Vickers,  unless,  within  three  calendar  months 
after  the  death  of  the  said  James  Vickers,  the  said  executors  or 
administrators  shall  enter  into  an  obligation  to  pay  to  the  said 
Edward  Vickers  an  annuity  of  £1000  during  the  remainder  of  the 
Ufe  of  the  said  Edward  Vickers,  to  be  paid  in  the  same  manner 
and  on  the  same  days  of  the  year  as  the  annuity  hereinbefore 
covenanted  to  be  paid  to  him,  and  as  an  uninterrupted  continua- 
tion thereof.  Should  such  executors  or  administrators  decide  on 
giving  up  the  said  business  to  the  said  Edward  Vickers,  the 
premises  on  which  the  said  business  shall  for  the  time  being 
be  carried  on,  the  good-will  of  trade,  fixtures,  plants  utensils, 
and  the  stocks  in  trade  of  the  said  business,  as  on  the  day  pre- 
ceding the  expiration  of  three  calendar  months  after  the  death  of 
the  said  James  Vickers,  and  also  all  such  subsisting  contracts  (if 
any)  entered  into  by  or  on  behalf  of  the  said  James  Vickers,  in 
relation  to  the  said  business,  as  the  said  Edward  Vickers  shall 
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y.-O.W.     be  willing  to  take  (but  no  others),  are  to  be  valued  in  the  usual 

1867       way  by  two  valuer^  one  to  be  named  by  the  said  Edward  Vickers, 

YicKEHB     ^^d  ^6  other  by  the  executors  or  administrators  of  the  said  James 

YicKKBB,     y^^^^y  or  ^7  ^6  umpire  of  the  said  valuers ;  and  the  said 

Edward  Tickers  shall  thereupon  purchase  and  take  to  the  said 

business  and  the  aforesaid  property  connected  therewith.  .  .  . 
^^In  case  the  said  James  Viekers  shall  not  be  carrying  on  the 
said  business  of  a  rectifying  distiller  and  wine  and  spirit  mer- 
chant at  the  time  of  his  death,  or,  in  case  of  any  other  reason, 
his  executors  or  administrators  shall  be  unable  to  make  over  to 
the  said  Edtoard  Viekers,  in  manner  aforesaid,  the  said  business  and 
the  aforesaid  property  connected  therewith,  then  and  in  any  such 
case,  unless  the  said  Edward  Viekers  shall,  during  the  life  of  tbe 
said  James  Viekers,  have  declined  to  purchase  the  said  business  as 
aforesaid,  in  which  case  this  present  provision  shall  not  take  effect, 
the  said  executors  and  administrators,  or  the  estate  of  the  said 
James  Viekers,  shall  be  bound  to  pay  to  the  said  Edward  Viekers, 
during  the  then  remainder  of  his  life,  the  said  continued  annuity 
of  £1000,  by  the  payments  and  in  manner  aforesaid." 

Mr.  W.  M.  James,  Q.C.,  Mr.  Druee,  Q.C.,  and  Mr.  Datmey,  for  the 
Plaintiff:— 

This  was  a  complete  agreement ;  the  contract  being  to  sell  at  a 
fair  price,  "  the  mode  of  ascertainment,  though  it  may  be  indicated 
by  the  contract,  being  subsidiary  and  non-essential:"  Fry  on 
Specific  Performance  (1). 

Sir  W,  Grant,  in  MUnes  v.  Oery  (2),  points  out  the  distinction 
between  the  class  of  cases  where  the  mode  of  ascertaining  the 
value  is  an  essential  part  of  the  contract,  and  where  it  is  not 
In  HaU  V.  Warren  (3),  the  impossibility  of  naming  arbitrators, 
arising  from  the  lunacy  of  the  vendor,  was  not  considered  an  in* 
superable  difficulty;  and  in  Oourlay  v.  Duke  of  Somerset  (4), 
where  there  was  an  agreement  to  grant  a  lease  on  such  terms 
as  A,  B.,  '^  and  in  case  of  his  death,  some  other  proper  and  com- 
petent person,"  should  think  reasonable  and  proper.  Sir  W,  Oratd, 
M.B.,  considering  that  the  tenant  had  an  equitable  right  to  have 

(1)  Page  95.  (3)  9  Ves.  605. 

(2)  14  Ves.  400.  (4)  19  Ibid.  429. 
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a  lease,  dispensed  with  A.  B^  and  referred  it  to  the  Master  to  settle    V.-O.  W. 
the  lease.    In  Jackson  y.  Jackson  (1),  Yice-Chancellor  Stuart  held       1867 
that  a  stipulation  that  the  plant  and  machinery  were  to  be  taken     Yickebs 
at  a  valae  to  be  ascertained  by  yaluers  to  be  appointed  by  the     vickbbs. 

parties,  was  subsidiary  only  to  an  agreement  for  sale  of  land  and        

bleach  works  at  a  fixed  price. 

The  injustice  will  be  monstrous  if  a  party  to  an  agreement  is  to 
be  at  liberty  to  defeat  it  by  a  default  of  his  own. 

Gregory  y.  Mighdl  (2),  is  an  authority  that  the  failure  of  arbi- 
trators to  fix  the  amount  of  rent  can  neyer  affect  the  agreement. 
The  word  used  here,  no  doubt,  is  "yaluers."  But  in  truth  these 
persons  were  arbitrators.  It  does  not  follow  that  no  case  where 
value  or  compensation  only  is  inyolved,  is  to  be  treated  as  an  arbi- 
tration. Where  there  may  be  a  conflict  of  evidence  of  surveyors 
and  persons  conversant  with  the  value,  and  a  j^iMuri-judicial  inquiry 
may  be  necessary,  it  is  an  arbitration :  In  re  Hopper  (3). 

The  meaning  of  the  words  "  in  the  usual  way  by  two  valuers,"  is 
that  there  should  be  a  sale  and  purchase  upon  the  terms  of  a  valua- 
tion. The  valuers  had  first  to  ascertain  what  the  plant  was,  then 
to  ascertain  its  value.  That  would  involve  the  discharge  of  some- 
thing of  a  judicial  function. 

Sir  BoundeU  Palmer ^  Q.C.,  Mr.  £ay,  Q.C.,  and  Mr.  C.  Sail,  for 
the  Defendant : — 

It  is  a  settled  rule  that  the  Court  is  not  to  make  an  agreement 
for  the  parties  under  the  pretext  of  specifically  performing  that 
which  is  not  an  agreement:  MUnes  v.  Qery^^).  There  is  nothing 
in  this  agreement  to  shew  that  the  Court  is  at  liberty  to  disregard 
the  particular  mode  of  valuation  agreed  upon :  Cooth  v.  Jackson  (5), 
BlundeU  v.  Brettargh  (6) ;  Darbey  v.  WhUaker  (7) ;  Morgan  v. 
Milman  (8). 

Collins  v.  Collins  (9)  is  an  authority  that  a  "  valuation "  is  not 
an  "arbitration  "  within  the  Common  Law  Procedure  Act  (17  &  18 
Vict  c.  125,  s.  12). 

(1)  1  Sm.  &  Giff.  184,  (5)  6  Ves.  34. 

(2)  18  Ves.  328-^33.  (6)  17  Ibid.  232. 

(3)  Uw  Rep.  2  Q.  B.  367,  373,  374.  (7)  4  Drew.  134. 

(4)  14  Ves.  400.  (8)  3  D.  M.  &  G.  24,  34. 

(9)  26  Beav.  306. 
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V-^.  W.         In  this  ease  there  is  no  contract  for  sale  nntil  the  valuation  has 
1867        been  made.    The  word  **  thereupon  "  means  upon  the  valuation 
VicBLEM     being  made. 
ViCTJoa.         ^®  ^^^^  doctrine  is  laid  down  in  Oihson  v.  Ootdsmid  (1),  Bos  v. 

Hdsham  (2),  and  TiUeit  v.  Charing  Cross  Bridge  Company  (3). 

If  the  contract  be.  incomplete  through  the  default  of  the  De- 
fendant and  the  Court  can  remedy  the  incompleteness,  it  will  do 
so:  Pritchard  v.  Owy(4);  Paris  Chocolate  Company  v.  Oryslal 
Palace  Company  (5).  But  how  is  the  Court  to  decree  specific 
performance  of  such  a  contract  as  this,  where  the  sum  agreed 
upon  is  such  a  sum  only  as  certain  qualified  persons,  in  whom  the 
parties  respectively  have  confidence,  may  determine  ? 

Mr.  Jafnes,  in  reply. 


July  26.    Sib  W.  Page  Wood,  V.C.  :— 

The  short  point  in  this  case  is,  whether  the  contract  between 
these  parties  is  within  the  principle  of  MUnes  v.  Gery  (6). 

[His  Honour  read  the  terms  of  the  contract  set  out  above, 
observing  that  all  events  seemed  to  have  been  provided  for, 
except  this  particular  event  which  had  occurred,  of  one  of  the 
parties  having  named  a  valuer,  and  then  having  forbidden  him 
to  act  His  Honour  further  observed  that  it  had  occurred  to 
him,  at  one  time,  that  more  effect  might  be  given  to  the  previous 
clause  about  arbitration,  by  considering  the  terms  of  the  last 
clause,  which  provided  that  in  the  event  of  James's  death,  the 
executors  were  either  to  give  a  bond  for  the  due  payment  of  the 
annuity,  or  to  hand  over  the  business.  Supposing  the  executors 
refused  to  give  a  bond,  then  Edward  would  have  to  take  the 
business ;  but  he  could  only  do  so  by  paying  for  it  at  a  valuation. 
Then  supposing  the  executors  were  to  do  as  the  Defendant  had 
done — refuse  to  go  on  with  the  valuation — what  was  to  be  done? 
But  it  appeared  to  His  Honour  that  this  consideration  did  not 
really  affect  the  case ;  for  that  would  have  been  a  non-handing 

(1)  6  D.  M.  &  G.  757.  (4)  1  Jac.  &  W.  396. 

(2)  Law  Rep.  2  Ex.  72.  (5)  3  Sm.  &  GiflF.  119, 124. 

(3)  26  Beav.  419.  (6)  14  Ves.  400. 
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over  of  the  business  mthout  any  default  of  Edward,  and  he  would     y.-C.  W. 
then  be  entitled  to  his  annuity.    His  Honour  continued : — 1  1867 

No  doubt  the  parties  did  not  anticipate  the  event  which  has  yij^i^ 
happened.  Six  months  were  giyen  to  James  Vickers  in  which  to 
make  his  option ;  and  it  is  clear  that  nothing  could  have  been 
less  in  the  minds  of  the  parties  than  what  has  unfortunately 
happened ;  for  the  price  to  be  paid  by  Edward  was  to  be  given 
not  only  for  his  own  share,  but  for  the  share  of  James  which  he 
never  owned  before.  It  was  to  be  a  new  purchase,  not  only  of 
things  as  they  stood,  but  of  things  as  they  might  stand,  after  the 
stock  had  been  increased  or  diminished  by  the  continuance  of 
James's  business ;  and  the  price  was  to  be  ascertained  only  in 
one  way,  namely,  by  the  decision  of  two  persons,  to  be  nominated 
in  the  manner  described.  If  a  nomination  of  that  kind  fails,  or 
if  the  two  persons  named  do  not  make  their  award,  this  Court  has 
said  there  is  no  eomtai  of  the  price ;  the  contract  is  not  a  com- 
plete contract,  and  there  is  nothing  on  which  it  can  act. 

The  Court  has  adopted  this  principle  (I  am  not  sure  that  it  has 
not  extended  it),  from  the  civil  law  as  stated  in  the  Code  of 
Justinian,  who  seems  to  have  taken  great  pride  in  having  decided 
a  pointy  which  he  said  was  a  knotty  pointy  and  had  occasioned 
great  controversy  among  lawyers,  namely,  if  a  given  man  is  to 
name  the  price,  whether  that  is  to  be  considered  as  equivalent  to 
the  arhitrium  lani  viri.  The  Enlperor  Justinian  (1)  determined 
that  if  Tiiiiis  be  unable  or  unwilling  to  name  the  price,  the  sale 
is  nulL  But  he  does  not  say,  that  if  one  of  the  parties  to  such  an 
engagement  were  to  throw  any  obstacle  in  the  way  and  avail  him- 
self of  what,  in  ordinary  cases,  we  should  call  his  own  wrong,  the 
Court  would  still  hold  the  same  view,  and  that  a  substitution  could 
not  be  made  in  order  to  give  effect  to  the  bona  fdes  of  the  con* 
tract. 

In  Wilks  Y  Davis  (2),  it  was  decided  that  where  a  man  says :  *^  I 
will  not  execute  the  arbitration  bond,"  the  Court  will  hold  him  free. 
Whether  that  is  a  desirable  conclusion  or  not,  it  is  now  too  late  to 
question ;  the  Court  has  so  determined,  and  that,  I  apprehend,  is 
the  law. 

I  must  say  that  this  particular  case  is  one  which  tries  the 

(1)  Inst  8,  24, 1 ;  Cod.  4,  38, 15.  (2)  8  Mer.  507. 
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y.*0.  W«     principle  to  the  utmost ;  because  it  is  impossible  to  avoid  seeiog  the 

1867        enormous  inconyenience  which  must  arise  from  engagements  of  this 

ViouBs     l^iud,  whereby  A.  is  at  liberty  to  give  a  notice  which  will  throw  on 

YioraiL     ^'  ^^  ^^^  ^^  purchasing  at  the  end  of  six  months — that  period 

being  given  to  S.  for  preparation — and  then  A.  may  say,  when 

everything  is  ready,  and  B.  has  made  his  preparations,  *' all  this 
is  to  go  for  nothing,  I  will  not  allow  my  valuer  to  proceed."  It  is 
true  that  JS.  might  take  the  same  course,  and  at  the  last  moment 
decline  to  name  a  valuer ;  but  in  an  ordinary  case  that  would  be  a 
very  strange  proceeding,  and  strange  cases  should  not  be  permitted 
to  make  bad  law. 

But  I  must  nevertheless  adhere  to  what  has  been  decided.  I 
cannot  distinguish  this  case  from  Milnea  v.  Qtty  (1),  and  especiallj 
from  Wilks  v.  Davis  (2). 

Mr.  James  referred  me  to  that  class  of  authorities,  under  the 
Common  Law  Procedure  Act,  where  there  has  been  an  actual  refer- 
ence to  arbitration,  and  the  parties  have  declined  to  name  arbi- 
trators. The  line  may  be  at  times  very  fine,  but  I  apprehend  that 
in  all  these  cases  (as  in  that  of  Collins  v.  Collins  (3),  where  I 
agree  with  the  Master  of  the  Bolls,  that  it  could  not  have  been 
intended  by  the  Legislature  that  the  principle  of  MUnes  v.  Oery 
should  be  overruled),  if  there  be  a  dear  right  to  have  some  sum 
or  other  by  way  of  damages  ascertained  in  some  way,  and  it  comes 
to  this,  that  the  valuers  have  to  adjudicate  on  a  point  of  law,  or 
a  point  of  right  between  the  parties,  arising  out  of  the  facts,  then  it 
ceases  to  be  a  simple  valuation,  and  becomes  an  arbitration. 

In  this  instance  there  is  no  difficulty,  because  the  Courts  haye 
decided,  and  we  must  take  it  to  be  positive  law,  that  there  is  no 
existing  contract  until  this  valuation  has  taken  place ;  and  there- 
fore there  is  nothing  for  arbitrators,  who  may  be  appointed  by 
the  Court,  to  arbitrate  upon.  They  have  no  authority :  no  stranger 
can  be  invoked.  The  only  persons  who  can  act  are  two  persons  to 
be  named,  or  two  persons  to  be  selected  by  others ;  they  are  to  act 
when  the  time  arrives;  if  they  never  come  into  existence  the 
contract  does  not  exist.  That  is  the  principle  on  which  the  cases 
have  been  decided,  and  which  I  am  obliged  to  follow. 

(1)  14  Vcs.  400.  (2)  3  Mer.  607. 

^,3)  26  Beav.  306. 
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The  bill  must  be  dismissed ;  bat|  considering  the  conduct  of  the     y,-a  w« 
parties^  without  costs.  1S67 

Solicitors  for  the  Plaintiff:  Messrs.  Ellis,  Parker,  &  Clarke. 
Solicitor  for  the  Defendant :  Mr.  Charles  Bivingion. 
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/una  13. 14,26; 
Moiiffctgor  and  Mortgagee — ForecUmare — CcneolickUum  of  Mortgagee,  Jtiiy  13, 22. 

In  a  suit  by  a  mortgagee  for  foredoeura^  a  purchaser  of  an  eqnitj  of  re- 
demption from  the  mortgagor  will  not  be  permitted  to  redeem  his  estate 
without  also  redeeming  all  other  mortgages  by  the  same  mortgagor  which 
have  become  united  in  the  Plaintiff,  whether  such  union  has  taken  place 
before  or  since  the  purchase ;  and  whether  the  purchaser  may  or  may  not 
have  had  notice  of  the  existence  of  the  other  mortgages :  and  there  is  no 
difference  in  this  respect  between  the  position  of  a  purchaser  fiur  yalne  and 
that  of  a  mortgagee  of  an  equity  of  redemption. 

Observations  on  WhUe  v.  EUlacre  (1). 

Where  mortgages  of  different  properties  by  the  same  mortgagor  have  been 
consolidated  by  a  mortgagee,  and  the  mortgagor  has  conveyed  the  equity 
of  redemption  in  some  of  the  properties  to  purchasers  by  deeds  of  various 
dates,  upon  foreclosure  by  the  mortgagee,  a  first  right  of  redeeming  all  the 
mortgages  will  be  given  to  the  first  purchaser  of  part  in  point  of  date,  with 
successive  rights  of  redemption,  in  default,  to  the  subsequent  purchasers  of 
other  parts  in  order  of  date,  as  in  the  case  of  first,  second,  and  third  mort- 
gagees. 

Seeue,  where  the  owners  of  the  equity  of  redemption,  though  of  different 
priorities  as  to  the  period  of  their  enjoyment,  come  in  under  the  same  instru- 
ment ;  as,  for  example,  tenant  for  life  and  remainderman  under  a  settlement. 

Observations  on  Edvoarde  v.  Martin  (2). 

IHIS  was  a  suit  for  foreclosure,  iuTolving  questions  as  to  the 
right  of  the  mortgagee  to  consolidate  his  mortgages,  or,  in  other 
words,  to  stand  on  all  his  securities  as  one,  and  say  that  he  will  not 
be  redeemed  as  to  any  without  being  redeemed  as  to  all. 

By  an  indenture  dated  the  26th  of  March,  1847,  a  piece  of 
ground  and  messuage,  called  Bowro  Cottage,  were  mortgaged  by 
Richard  Thomas  (who  was  a  builder  at  8t  John's  Wood,  Middle- 

(1)  3  Y.  &  C.  Ex.  597.  (2)  28  L.  J.  (Ch.)  49. 
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sex),  to  the  Plaintiff,  the  Bev.  Echvard  Righy  Beevor^  for  a  term  of 
years  to  secure  £300  and  interest. 

On  the  Ist  of  July,  1852,  Thomas  mortgaged  a  honse  caDed 
No.  22,  WeHinffton  Bead,  to  John  Arthur  Buckley  and  Bichard  Clarke 
for  a  term  of  years,  to  secure  £800  and  interest,  and  this  mort- 
gage was,  by  an  indenture  dated  the  2nd  of  April,  1863,  and 
indorsed  on  the  last,  transferred  by  Buckley  and  Clarke  {Thomas 
being  a  party)  to  Beevor. 

By  an  indenture  dated  the  2nd  of  May,  1853,  Thomas  mortgaged 
another  plot  of  ground  and  house,  No.  11,  Eaton  TerracCy  to  BeevoTf 
for  a  term  of  years,  to  secure  £400  and  interest. 

On  the  12th  of  July,  1853,  Thomas  mortgaged  apiece  of  ground 
and  house,  No.  14,  Eaton  Terrace,  to  Buckley,  for  a  term  of  yeais, 
to  secure  £400  and  interest ;  and  by  an  indenture,  dated  the  Hth 
of  April,  1855,  indorsed  on  the  last,  to  which  Thomas  was  a  party, 
this  mortgage  was  transferred  to  TTieodore  Judkin  Dubois,  who,  by 
another  indenture  dated  the  7th  of  April,  1863,  also  indorsed  on 
the  same,  and  to  which  Thomas  was  party,  transferred  the  mort- 
gage to  Beevor. 

On  the  22nd  of  December,  1854,  Thomas  mortgaged  another 
messuage.  No.  1,  The  YiUas,  to  Buckley  and  Clarke,  for  a  term  of 
years,  to  secure  £600  and  interest,  and  by  an  indenture,  dated  the 
2nd  of  April,  1863,  and  indorsed  on  the  last,  to  which  Thomas  was 
a  party,  this  mortgage  was  also  transferred  to  Beevor, 

In  the  year  1855,  Bichard  Thomas  and  his  mother,  EUsuMh 
Thomas,  were  in  partnership  as  builders,  and  by  two  separate  in- 
dentures, both  dated  the  3rd  of  August,  1855,  two  adjoining  houses, 
numbered  32  and  34,  FinchJey  New  Boad,  were  mortgaged  by 
Elizabeth  Thomas  and  Bichard  Thomas  to  Beevor  and  CamfMH 
Wodehouse  (who  was  not  a  trustee  for  Beevor),  to  secure  two  sepa- 
rate sums  of  £1000  and  interest ;  and  by  two  indentures,  both 
dated  the  3rd  of  July,  1863,  and  indorsed  respectively  on  the  two 
former  {Elizabeth  and  Bichard  Thomas  being  parties),  the  two 
mortgages  were  transferred  by  Beevor  and  Wodehouse  to  B^vor 
alone. 

Prior  to  the  last  transfer  to  Beevor  of  the  3rd  of  July,  namely,  on 
the  11th  of  May,  1863,  by  a  deed  which  recited  the  two  above- 
mentioned  mortgages  of  the  2nd  of  May,  1853,  and  the  12th  of 
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July,  1853,  and  the  two  transfers  of  the  latter,  the  equity  of  re-     V.-O.  W. 
demption  in  the  two  houses  Nos.  11  and  14,  Eaton  Terrace,  was  con*        i8C7 
Yejed  by  Thomas  to  the  Defendant^  Alfred  SAeon,  subject  to  the      becyob 
two  mortgage  debts  of  £400  and  interest.     Of  this  sale  Beevor         ^- 
first  received  notice  on  the  8th  of  December,  1863.    Sibsony  by  his       — 
answer,  said  that,  at  the  time  of  this  purchase  he  had  no  notice  of         r. 
any  of  the  other  above-mentioned  mortgages. 

On  the  24th  of  June,  1864,  the  equity  of  redemption  in  the 
house  No.  22,  WeUingUm  Boad,  subject  to  the  above-mentioned 
mortgage  of  the  Ist  of  July,  1852  (which,  as  above-mentioned, 
^Bs,  on  the  2nd  of  April,  1863,  transferred  to  Beevor\  was  sold  by 
Thomas  to  the  Defendant  William  Addis,  subject  to  the  debt  of 
£800  and  interest.  Of  this  sale  Beevor  had  no  notice  till  the  20th 
ofFebruary,  1865. 

On  the  11th  of  July,  1864,  the  equity  of  redemption  in  No.  1, 
The  ViUas,  subject  to  the  above-mentioned  mortgage  of  the  22nd 
of  December,  1854  (which,  as  above-mentioned,  was,  on  the  2nd  of 
April,  1863,  transferred  to  Beevor),  was  sold  by  Thomas  to  the 
Defendant^  William  Thomas  Standish,  subject  to  the  debt  of  £600 
and  interest.  Of  this  sale  Beevor' s  solicitor  first  had  notice  on  the 
13th  of  December,  1864. 

Neither  Standish  nor  Addis  had  any  notice  of  the  other  mort- 
gages. 

Thomas^  the  mortgagor,  having  dissolved  partnership  with 
tHizaheth  Thomas,  was,  on  the  20th  of  August,  1864,  adjudicated  n 
bankrupt,  and  the  Defendants  in  the  first  suit,  Miehad  George 
L^k,  and  Thomas  Ferguson,  were  his  assignees. 

The  bill  was  filed  on  the  17th  of  December,  1864,  by  Beevoi' 
against  Liiek  and  Ferguson,  Sibson,  Standish,  and  Elizabeth 
Thomas,  praying  for  a  declaration  that  the  Defendants  were  not, 
Qor  was  either  of  them,  entitled  to  redeem  any  of  the  mortgaged 
premises  until  payment  were  made  to  the  Plaintiff  of  what  should 
be  found  due  to  him  on  all  the  mortgages,  and  that  the  Defendants 
might  be  decreed  to  pay  to  the  Plaintiff  what  should  be  found  duo 
to  him,  or,  in  default  thereof,  that  the  Defendants  respectively, 
and  all  persons  claiming  under  them,  might  be  foreclosed. 

In  March,  1865,  the  bill  was  amended  by  making  Addis  a 
party. 
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On  the  28th  of  December,  1865,  Elizdbeth  Thomas  died,  and 
Jtichard  Thomas  became  her  legal  personal  representatiTe. 

On  the  27th  of  March,  1866,  Thomas  s  bankruptcy  was  aaimlled, 
and  by  an  indenture  of  the  same  date  all  the  estate  and  interest 
of  Thomas  became  vested  in  the  Defendant  in  the  supplemental 
suit,  Archibald  Scott  Lawson,  as  trustee  for  the  benefit  of  Thomas^ $ 
creditors  under  the  Bankruptcy  Act,  1861. 

It  was  alleged  and  admitted  that  the  Plaintiff's  solicitor  for- 
merly acted  as  the  solicitor  for  Eichard  Thomas,  but  ceased  to  act 
for  him  prior  to  April,  186a  On  the  9th  of  April,  1863,  Thomas 
applied  to  his  solicitor  for  the  abstract  of  title  to  the  houses  Nos*  11 
and  14^  Eaton  Terrace,  but  did  not  say  for  what  purpose  he  wanted 
them.  The  solicitor  supplied  the  abstracts,  which  made  no 
mention  of  the  other  mortgages.  He  had  no  notice  of  Sibms 
purchase  till  the  8th  of  December,  1863. 

Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  Horlon  Smith,  for  the  Plain- 
tiff:— 

We  rely  upon  Neve  v.  Penndl  (1) ;  Tint  v.  Padgd  (2) ;  TassM  t. 
SmUh  (3) ;  and  Selhy  v.  Pomfrel  (4). 

The  first  Defendants,  the  assignees  and  trustee  of  Thomas,  and 
Thomas  himself,  did  not  appear. 

Mr.  Amphiett,  Q.O.,  and  Mr.  Broobbanh,  for  the  Defendant 
Sibson: — 

The  conveyance  to  us  of  the  equity  of  redemption  in  the  two  hooses, 
Nos.  11  and  14,  Eaton  Terraae,  took  place  by  one  and  the  same 
deed,  on  the  11th  of  May,  1863 ;  and  we  admit  that,  as  to  these, 
there  was  such  a  consolidation  that  the  Plaintiff  can  insist  on  oar 
redeeming  both,  or  being  foreclosed.  But  the  Plaintiff  cannot  oom- 
pel  us  to  redeem  any  other  of  his  five  mortgages.  Three  of  these 
were  his  before  our  purchase ;  two  were  assigned  to^him  afterwards. 

No  case  has  ever  yet  gone  so  far  as  to  decide  that,  even  in  the 
case  where  the  second  mortgage  has  been  got  in  before  any  sevei^ 
ance  of  the  equity  of  redemption  has  taken  place,  oonsolidation 
will  be  permitted  against  a  purchaser  of  the  equity  of  redemption 

(1)  2  H.  &  M.  170.  (3)  2  Be  G.  &  J.  7ia 

(2)  2  De  G.  &  J.  Gil.  (4)  8  D.  F.  &  J.  595. 
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in  tlie  first  Sat  where  the  equity  of  ledemption  has  beoomo 
seTered  before  the  mortgagee  has  acquired  anj  interest  in  the 
second  mortgage,  there  is  dear  authority  to  shew  that  the 
pnrehaser  is  not  bound  to  redeem  both  mortgages. 

The  principle  of  consolidation  of  mortgages  is,  that  if  you  come 
into  equity  you  must  do  equity.  If  you  have  mortgaged  two 
estates  to  the  same  person,  you  must  redeem  both,  if  you  seek  to 
redeem  either.  But  that  doctrine  can  only  apply  to  the  original 
mortgagor;  it  &ils  when  attempted  to  be  applied  to  a  purchaser  or 
ft  derisee  from  the  original  mortgagor.  It  is  said,  indeed,  that  thc^ 
assignee  of  the  mortgagor  must  take  subject  to  his  equities,  and 
nndoubtedly  he  must  as  to  aU  equities  affecting  the  estate  by 
contract^  but  not  as  to  equities  which  are  simply  personal  to  the 
mortgagor. 

ii  fortiori  the  doctrine  does  not  apply,  where,  as  in  this  case, 
the  mortgagee  does  not  become  entitled  to  the  mortgage  which  he 
claims  to  have  redeemed  till  after  the  purchase.  This  is  decided 
in  WhUe  v.  HiUacre  (1).  The  present  is  even  a  more  favourable 
case  than  that,  for  there  the  decision  was  in  favour  of  devisees,  who 
niay  be  considered,  in  one  sense,  as  volunteers ;  we  are  purchasers 
for  value  without  notice. 

Neve  V.  FenneU  (2)  and  Yini  v.  Padgd  (3)  do  not  involve  the  pre- 
sent question.  In  those  cases  there  was  no  severance  of  the  equity 
of  redemption ;  the  mortgagor  throughout  was  the  same  person. 

TasseU  r.  Smith  (4)  is  distinguishable  in  this  way :  where  there 
is  a  sub-mortgage  the  equity  of  redemption  still  remains  in  the 
mortgagor;  it  is  not  severed,  it  is  only  pledged;  but  upon  a 
devise,  or  a  sale  out-and-out  of  the  equity  of  redemption,  a  sever- 
ance takes  plaice.  If  Seager  &  Co.y  in  Tassell  v.  Smith,  had  been 
purchasers  instead  of  sub-mortgagees,  the  case  would  have  been  an 
authority  against  us. 

Selby  Y.  Pom/ret  (5)  was  the  casp  of  mortgagees,  who,  after  the 
bankruptcy  of  the  mortgagor,  got  in  another  mortgage  to  help  out 
their  own  insufficient  security. 
The  decision  in  WhUe  v.  HiUaere  is  relied  upon  in  all  the  text 


(1)  3  Y.  &  C.  Ex.  597,  609. 

(2)  2  H.  &  M.  170. 


(3)  2  De  G.  &  J,  611. 

(4)  Ibid.  718. 
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books,  Ooote^  FUher,  and  others ;  it  has  never  been  questioned,  and 
it  is  consistent  with  Bovey  y.  Skipmth  (1) ;  THIey  y.  Davies  (2) ;  and 
W^ie  V.  iMffff  (3),  which  overruled  three  cases  there  referred  to, 
(two  of  which  are  also  cited  in  Jones  v,  SmUh  (4)  ),  namely,  Cahr  v. 
Charlton,  Collet  v.  Munden,  and  Ireson  v.  Denn  (5). 

Mr.  Kay,  Q.C.,  and  Mr.  L.  Mcuikesony  for  the  Defendants, 
Standish  and  ^dc2t8 : — 

The  purchaser  of  an  equity  of  redemption  in  a  property  subject 
but  to  one  mortgage  without  'notice  of  other  mortgages  vested  in 
the  same  mortgagee,  is  not  liable  to  the  equity  which  the  Plaintiff 
insists  upon.  The  rule  at  least  has  been  questioned,  and  the 
Court  will  not  extend  its  operation. 

[The  Vice-Chancelloe  referred  to  Daniels  v.  Davison  (6).] 

That  was  a  case  of  great  negligence.  The  principle  depends 
upon  a  personal  equity,  which  is  gone  directly  the  property 
gets  into  the  hands  of  a  purchaser  without  notice:  TiUey  v. 
Davies. 

Adams  v.  Claxton  (7)  shews  that  the  right  of  a  mortgagee  to 
tack  a  subsequent  debt  to  his  mortgage  cannot  be  made  available 
against  a  purchaser  for  value  of  the  equity  of  redemption. 

Mr.  Giffard,  in  reply : — 

The  result  of  the  authorities  is,  that  to  buy  an  equity  of  re- 
demption is  a  very  dangerous  thing.  To  be  perfectly  safe,  you 
must  either  pay  off  the  mortgagee,  or  get  him  to  concur  in  the 
sale ;  in  other  words,  get  him  to  contract  that  he  will  not  consoli- 
date any  other  mortgages  which  he  may  get  in.  Those  who 
choose  to  deal  with  an  equity  of  redemption  as  these  Defendants 
have  done,  must  take  the  consequences. 

Here,  one  of  the  Defendants,  Stbson,  bought  before  some  of  our 
mortgages  were  acquired,  the  other  Defendants  bought  after  all 
had  been  acquired.  But  it  is  admitted  that  if  IXbson  had  been 
a  sub-mortgagee  instead  of  a  purchaser,  the  case  would  hare 


(1)  1  Cas.  C.  201. 

(2)  2  Y.  &  C.  Ch.  399,  n. 

(3)  2  Eden,  78, 


(7)  6  Ves.  226. 


(4)  2  Ves.  372. 

(5)  2  Cox,  425. 

(6)  16  Ves.  249,  254. 
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been  corered  by  anthority.  Then,  vthat  substantial  difference  is 
there  between  a  mortgagee  and  a  purchaser  ?  The  position  of 
the  two  is  undistingaishable. 

The  only  authority  that  can  be  cited  in  favour  of  the  Defendant 
Stbson,  is  White  v.  HUlaere  (1),  a  case  which  has  never  been  followed, 
and  is  believed  to  have  been  referred  to  in  the  reports  only  once, 
viz.,  in  a  note  to  King  v.  Smith  (2).  Moreover,  the  devisee  in 
White  V.  HiUaere  was  the  son  of  the  mortgagor,  and  one  estate 
was  subject  to  the  mortgage  of  the  father,  the  other  to  the 
mortgage  of  the  son. 

The  cases  first  above  cited,  which  are  subsequent  to  White  v. 
HUlaere,  are  conclusive. 
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June  26.    Sib  W.  Page  Wood,  Y.C.  :— 

In  this  case,  which  is  a  suit  for  foreclosure  on  the  part  of  the 
Plaintiff,  in  respect  of  a  number  of  mortgages  of  different  pro- 
perties vested  in  him,  the  question  has  been  raised  whether  or  not 
a  purchaser  from  the  mortgagor,  who  became  such  purchaser  before 
the  whole  of  the  mortgages  were  vested  in  the  Plaintiff  (there 
being  two  outstanding  mortgages  which  were  not  assigned  to  the 
Plamtiff  until  after  the  purchaser's  title  accrued),  is  bound  to 
redeem  those  two  mortgages  as  well  as  the  others  which  are  vested 
in  the  Plaintiff.  It  appears  that  the  whole  of  the  mortgages  were 
by  the  same  mortgagor,  except  that  as  to  two  of  them  he  concurred 
with  another  person  who  had  a  joint  interest  with  himself. 

The  Plaintiff  was  an  original  mortgagee  of  a  portion  of  the  pro- 
perty, and  afterwards  got  in  mortgages  made  by  the  same  mort- 
gagor, including  the  joint  mortgages  I  have  mentioned. 

Now  the  rule  as  to  redemption  by  the  mortgagor  is  quite  dear, 
being  settled  by  a  long  series  of  authorities,  as  to  all  the  mort- 
gages that  were  got  in  by  the  Plaintiff  previous  to  the  filing  of  the 
bill.  It  is  needless  to  go  over  the  whole  of  the  cases  which  are  cited 
in  Taesell  v.  Smith  (3),  and  Vint  v.  Padget  (4),  on  this  subject. 

The  other  question,  which  was  very  ably  discussed  by  Mr. 
Amjphlett,  has  been  rested  upon  the  decision  of  Baron  Alderson,  in 


(1)  3  Y.  &  C.  Ex.  597. 

(2)  2  Hare,  241. 


(3)  2  De  G.  &  J.  713. 

(4)  Ibid.  611. 
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PP%«fe  Y.  Hillaere  (1).  In  the  present  case  I  need  not  go  through 
all  tiie  mortgages  in  detail,  which  are  very  nnmeroiiSy  but  the 
facts  are,  that  in  May,  1863,  a  particular  property  (Sob.  11  and  14, 
Eaton  Terrace)  was  sold  to  Mr.  Sibean,  which  was  liable  io  a  mortr 
gage  by  Biehard  Thomas,  the  mortgagor,  at  the  time  it  wis  sold, 
and  that  mortgage  was  then  vested  in  the  Flainti£  The  con- 
veyance to  Stbson  being  in  May,  the  assignment  to  the  Plaintiff 
of  the  two  last  mortgages  (those  of  32  and  34,  FineMey  NemBoaS), 
on  which  the  question  has  been  mainly  argued,  took  place  in 
July,  1863 ;  and  White  v.  Hillaere  is  relied  upon  as  shewing  that) 
where  there  is  a  mortgage  to  A.^  then  a  mortgage  to  JB.,  then  a 
sale  of  the  equity  of  redemption  in  the  latter  property  to  G,  and 
after  that  sale,  and  not  before,  B.  gets  in  the  mortgage  to  A,^  B. 
will  not  be  able  to  assert  against  C  the  rights  which  would  be 
otherwise  vested  in  him,  of  calling  upon  (7.  to  redeem  both  mort* 
gages,  or  stand  foreclosed. 

I  have  been  looking  carefully  through  all  the  cases,  and  I  have 
deferred  my  judgment  mainly  in  consequence  of  that  case  of  Wh^ 
V.  Sittacre,  and  the  case  which  was  so  fully  gone  into  by  Mi. 
Amphleti  of  Titley  v.  Davies  (2).  I  have  carefully  read  throogb 
the  case  of  TUley  v.  DavieSj  but  it  does  not  appear  to  me  tiiere  is 
anything  in  that  case  which  can  justify  the  modification  of  tbe 
doctrine  contended  for  by  Mr.  Amphldt,  which  is  more  direcdy 
dealt  with  in  While  v.  HiUacre.  What  took  place  there  vm  in 
truth  only  the  administration  of  the  ordinary  equity,  wUdi  ^ffai 
established  as  long  ago  as  in  Cases  in  Chancery,  and  whiidi  baa 
been  adhered  to  ever  since.  Whether  or  not  the  doctrine  origis^  J 
rested  on  a  right  foundation,  the  ground  upon  which  it  appeals 
from  the  authorities  to  have  been  put»  is  this — ^that  where  a  man 
has  not  redeemed  his  mortgaged  property  within  the  limited 
time,  and  has  forfeited  his  estate,  when  he  comes  into  equity  to 
assert  a  right  to  have  the  estate  back,  the  Court  has  said,  ^'I<hi 
shall  not  have  equity  without  doing  equity;  and  if,  thereon, 
having  mortgaged  a  valuaUe  estate  as  an  ample  security  for  an 
advance  made  to  one  mortgagee,  you  have  afterwards  mcnigag^ 
to  the  same  mortgagee  an  estate  of  less  value,  and  the  smaller 
estate  will  not  pay  the  whole  debt,  you  shall  not  redeem  the  estate 

(1)  3  Y.  &  C.  Ex.  597.  (2)  2  Y.  &  C,  Ch.  ^99,  a. 
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wliich  IB  valuable  to  you  without  also  paying  the  debt  which  is 
secxaei  on  the  deficient  security."  Afterwards  that  equity  was 
extended  (whether  rightly  or  wrongly  it  is  now  too  late  to  question)^ 
to  the  case  of  a  person  who  takes  a  transfer  of  the  deficient  mort- 
gage on  the  smaller  estate.  If  he  gets  in  the  interest  of  a  prior « 
mortgagee  from  the  same  mortgagor,  he  is  entitled  to  stand  as 
against  all  purchasers  subsequent  to  the  second  mortgage  coming 
to  redeem,  and  to  say :  ^  You  cannot  redeem  one  unless  you  redeem 
both."  Titley  v.  Davtes  (1)  was  a  case  of  that  description.  That 
was  all  that  was  decided  in  that  case,  and  I  do  not  think  the  dicta 
which  occurred  there  are  sufiScient  to  lay  so  wide  a  foundation 
as  Mr.  Amphlett  would  wish  to  lay  on  behalf  of  his  client  in  the 
present  case. 

The  case  of  White  v.  HiUacre  (2)  is  no  doubt  one  of  some  com- 
plexity ;  but  the  report  of  the  judgment  in  that  case  is  not  given 
in  SQch  a  manner  as  to  shew  upon  what  the  learned  Judge  rested 
his  decision.  [His  Honour  stated  the  facts  in  White  y.  HiUacre, 
and  read  the  judgment  in  that  case.  Upon  the  passage,  in  which, 
Baron  Alderttm  says  (3),  ''But  this  principle  manifestly  cannot 
apply  to  the  case  where  the  equity  of  redemption  belongs  to 
different  persons,*'  His  Honour  observed :  ''  Put  as  broadly  as  that, 
we  might  suppose  that  the  learned  Judge  was  of  opinion  that, 
even  if  the  union  had  taken  place,  the  equity  of  redemption  having 
been  devised  to  two  different  sets  of  persons,  the  rule  would  not 
apply :  that  could  not  be  so  upon  the  authorities.  **  His  Honour 
xead  the  rest  of  the  judgment,  and  continued : — ] 

I  must  confess  that  that  case  is  not  satisfactory  to  my  mind, 
even  if  it  were  more  entirely  analogous  to  the  present  than  it  is. 
There  the  mortgagor  of  one  prox)erty  devised  the  equity  of  redemp- 
tion to  ii.,  and  A.,  having  another  estate  of  his  own,  mortgaged 
that  estate  to  B^  who  afterwards  got  the  two  estates  united — ^that 
is  not  an  authority  which  can  be  relied  on  for  the  distinction  at-* 
tempted  to  be  made  by  Mr.  Amphlett.  In  truth,  as  Mr.  Amphlett 
fairly  admitted,  the  subsequent  authorities  have  settled  that,  when 
there  is  a  third  mortgage  of  the  equity  of  redemption,  which  takes 
plaoe  anterior  to  the  union  of  two  prior  mortgages  in  the  person 

(1)  3  Y.  &  0.  Ch.  399,  n.         (2)  3  T.  &  0.  Ex.  597. 

(3)  3  Y.  &  C.  Ex.  609. 
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'who  attempts  to  foreclose  a  third  mortgageey  there  the  equity  must 
prevail.  To  say  that  there  can  be  any  distinction  between  a 
purchasisr  and  a  mortgagee  for  such  a  purpose  as  that»  I  appre- 
hend is  quite  impossible.  In  fact.  Lord  Hardwtcke,  in  that  yery 
case  of  TiUey  y.  Davies  (1),  says  this :  ''  I  see  no  difference  between 
Peyion  and  Davies "  (Peyton  being  the  purchaser) ;  ^  for  though 
one  is  a  purchaser  and  the  othpr  a  mortgagee,  that  will  not  differ 
the  case  as  to  Tiiley;  for  they  are  both  considered  as  purchasers 
in  this  Court  pro  tanto!*  So  that  it  would  be  impossible  for  me  to 
draw  a  distinction  between  the  case  of  a  purchaser  and  that  of  a 
person  coming  in  as  a  mortgagee. 

The  real  point  seems  to  be  this,  as  far  as  it  is  possible  to  apply 
reasoning  to  a  rule  which  is  somewhat  difficult  to  reconcile  alto- 
gether with  sound  principles :  Whenever  the  right  to  redemption 
is  passed  over  to  another  person  by  the  original  mortgagor, 
whether  he  sells  the  whole  property  or  passes  it  by  way  of  mort- 
gage only — in  either  one  case  or  the  other,  he  passes  it  over  subject 
to  the  same  equities  as  against  the  purchaser  or  mortgagee  to  which 
he  himself  was  subject.  That  being  so,  the  purchaser  is  obliged  to 
take  it,  as  was  said  in  Vint  v.  Padgel  (2),  knowing  tliat  it  is  liable 
to  the  contingency  of  the  coalescing  of  the  two  mortgaged  estates, 
even  although  at  the  time  of  the  conveyance  they  may  not  have 
coalesced*  In  Vint  v.  Padget  the  person  who  united  the  two 
securities,  and  then  asserted  the  right,  knew  before  he  united 
them  that  there  was  this  intervening  security.  The  Court  said 
that  the  question  of  notice  had  nothing  to  do  with  it ;  the  Plaintiff 
has  a  right  to  unite  the  two  estates,  and,  having  that  right,  the 
person  who  is  unfortunately  affected  by  it  must  be  taken  to  have 
known  that  there  was  the  possibility  of  such  union  taking  place. 
Knowing  that»  he  should  not  have  advanced  his  money  on  the 
second  mortgage.  I  think,  therefore,  I  cannot  make  the  distinc- 
tion which  Mr.  Ampldett  attempted* 

Mr.  Kays  case  is  somewhat  weaker  than  this,  and  therefore  I  do 
not  deal  with  it. 

There  will  be  a  declaration  as  prayed  by  the  bill.  The  estate 
of  Mrs.  Slunnas  will  have  a  right  to  redeem  separately  the  mort- 
gages in  which  she  was  joint  mortgagor. 

(1)  2  Y.  &  C.  Ch.  899,  n.  (2)  2  De  G.  &  J.  611. 
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July  13.  The  Plaintiff,  the  foreclosing  mortgagee,  having  thus  Bmsvoh 
estaJblished  his  right  to  be  redeemed,  a  question  arose  as  to  LAweo^b. 
whether  the  co-owners  of  the  equity  of  redemption,  some  of  them 
being  purchasers,  must  all  redeem  together,  or  stand  foreclosed ;  or 
whetlier,  having  acquired  their  interests  at  different  periods,  they 
were  to  be  allowed  successive  rights  of  redemption,  as  in  the  case 
of  first,  second,  and  third  mortgagees :  Seton  on  Decrees  (1). 

Mr.  G.  M.  Gtffard,  Q,C.,  and  Mr.  Horton  StnUh,  for  the  Plain- 
tiff:— 

This  is  not  the  case  of  first,  second,  and  third  mortgagees  of  the 
same  property.  Sibson  is  owner  of  the  equity  in  part  of  the  pro- 
perty, Addis  in  another  part,  Standish  in  a  third ;  and  the  three  do 
not  make  up  the  whole.  The  point  was  decided  by  Yice-Chan- 
cellor  Kinderdei/  in  Hdwards  v.  Martin  (2). 

Mr.  Amphlett,  Q.C.,  and  Mr.  BrooJcslanJc,  for  the  Defendant 

Sibaon : — 

We  are  first  purchasers  in  point  of  date  of  part  of  the  equity  of 
redemption,  and  claim  to  have  first  right  to  be  allowed  six  months 
to  redeem  the  whole  ;  failing  which,  the  second  purchaser  in  point 
of  date^  Addis,  is  to  have  three  months  within  which  to  redeem ; 
and  so  on.    The  principle  was  acted  upon  in  Titley  v.  Davies  (3). 

Mr.  Kai/y  Q.C.,  and  Mr.  L.  Mackeson,  for  the  Defendants,  Addis 
and  Blandish : — 

We  support  the  same  view,  or  are  willing  to  have  a  sale. 

Mr.  Oiffard,  in  reply : — 
We  cannot  assent  to  a  sale. 

(1)  Page  439  ;  Mortgages  No.  XVII. 

(2)  28  L.  J.  (Ch.)  49 ;  4  Jur.  (N.S.)  1083 ;  7  W.  R.  31 ;  Seton,  p.  429. 

(3)  2  Y.  &  C.  Ch.  399,  n. 
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July  22.    Sm  W.  Page  Wood,  V-C.  :— 

I  have  looked  into  this  point,  with  the  kind  assistanoe  of  Mr. 
Leaehy  the  Begistrar,  and  it  is  remarkable  that  no  fixed  or  precise 
rule  on  the  subject  can  be  found  clearly  laid  down  anywhere. 
Probably  that  arises  from  the  parties  having  in  most  of  the  cases 
decided  on  their  own  decree. 

A  general  principle,  however,  may  be  traced,  which  is  this. 
Wherever  a  number  of  persons,  some  prior  to  others  as  to  the 
period  of  their  enjoyment,  come  in  under  the  same  instrument,  as 
tenants  for  life  and  in  remainder  under  a  settlement,  there  no 
successive  rights  to  redeem  are  given,  but  only  one  single  common 
right  of  redemption.  But  where  some  of  the  persons  interested 
are  prior  to  others  by  reason  of  priority  in  the  date  of  the  instnt- 
ments  under  which  they  claim,  as  in  the  case  of  first,  second,  and 
third  mortgagees,  the  person  entitled  to  priority  in  date  has  the 
first  right  to  redeem,  and  in  the  event  of  his  not  redeeming, 
successive  rights  of  redemption  are  given  to  those  who  follow. 

The  question  as  to  purchasers  has  not  been  so  common ;  but  in 
this  case,  where  the  equity  of  redemption  has  been  split  into  three 
or  four  portions  by  different  conveyances,  the  decision  in  TiBey 
V.  Davies  (1)  is  a  clear  authority.  Titley,  the  purchaser,  was 
there  let  in  before  Davies,  who  was  a  subsequent  mortgagee  of 
the]  same  equity  of  redemption,  and  successive  redemptions  were 
decreed. 

The  case  of  Edwards  v.  Martin  (2)  occasioned  me  some  difficulty, 
because  in  that  instance  there  were  several  purchasers  of  the 
equity  of  redemption,  and  one  decree  of  foreclosure  was  made 
against  them  all,  leaving  them  to  come  in  at  Chambers  and  apply 
with  respect  to  their  rights. 

Mr.  Lea/ih  has  searched  for  the  decrees  in  both  these  cases.  That 
of  TiUey  v.  Davies  he  finds  corresponds  with  the  report.  In  Edioards 
V.  Martin,  Titley  v.  Davies  was  not  cited.  Mr.  Leaeh  says  he  has 
no  doubt  the  decree  in  Edwards  v.  Martin  was  penned  by  the  Yice- 
Obancellor  himself;  and  it  has  considerable  weight  in  that  respect. 
But  then  the  Yice-Chancellor  had  not  TiUey  v.  Davies  before  him. 
Mr.  Leach  says  he  remembers  the  case,  and  made  a  note  at  the 

(1)  2  Y.  &  C.  Ch.  399,  n. 
(2)  28  L.  J.  (Ch.)  49 ;  4  Jnr.  (N.  S.)  1088;  7  W.  R.  31;  Sctoft,  p.  i». 
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time,  that  the  decree  did  not  folly  declare  the  rights  of  the  parties, 
but  left  it  to  them  to  work  out  their  rights  in  Chambers. 

I  think  I  ought  to  follow  TUley  v.  Davies  (1).  There  will  be  six 
months  allowed  to  the  first  purchaser,  and  three  months  to  each  of 
the  others  in  succession,  in  the  order  in  which  they  acquired  their 
interests  in  the  equity  of  redemption. 

Hr.  Kay  observed  that  a  great  additional  hardship  was  imposed 
on  the  subsequent  purchaser  of  part  of  an  equity  of  redemption,  in 
consequence  of  his  having  to  pay  all  the  first  purchaser's  costs, 
including  the  costs  of  the  suit. 

The  Yice-Chancellob  said  that  the  purchaser  had  chosen  to 
run  this  risk.  It  was  a  very  dangerous  thing  at  any  time  to  buy 
eqnities  of  redemption,  or  to  deal  with  them  at  all. 

Solicitor  for  the  Plaintiff:  Mr.  O.  E.  PhUbrtek. 
Solicitors  for .  the  Defendants :  Messrs.  Srooksbank  dt  QdDand ; 
Mr.  0.  J,  Parson. 


v.-o.  w. 
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Ewiband  and  Wift — Lamd  Tax — Marriage  of  Female  Proprietor — BegidrcUion 

ef  Marriage  hg  Htuiband — Mortgage  hg  Hutband — Beservation  of  Equity  of  ^^V  6. 8, 19. 
Redemption  to  Eueband — Bight  of  eurviving  Wife  to  redeem — 38  Oeo,  3,         """"" 
a  60, «.  78. 

I^nd  tax  having  been  redeemed,  was  bequeathed  by  will  to  a  married 
woman.  AfterwardB,  the  husband,  having  registered  his  marriage  in  the 
Land  Tax  Office  in  the  manner  required  by  the  78th  section  of  the  38  Geo.  3, 
c  60,  mortgaged  the  land  tax  in  the  form  of  assignment  which  is  prescribed 
by  the  Act ;  he  (by  a  deed  of  even  date)  covenanting  to  pay  the  mortgage 
debt,  and  reserving  the  equity  of  redemption  to  himself  alone.  Tlie  wife 
survived : — 

Eeldy  that  the  husband  of  a  proprietor  of  land  tax,  upon  registering  the 
marriage  under  the  Act,  acquires  an  absolute  power  of  disposition  over  it: 

Eeld^  further,  that  as  the  husband  in  this  instance  had  disposed  of  the 
land  tax  only  to  the  extent  of  the  mortgage  debt,  the  right  of  the  surviving 
wife  to  the  property,  subject  to  payment  of  the  debt,  was  not  alienated. 

IHIS  was  a  Petition  in  a  suit  for  the  administration  of  the  estate 
of  the  testator,  the  late  John  Eugh  Smyth  Pigott,  for  the  pnrpose 

(1)  2  Y.  &  a  Oh.  399,  n. 
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Y.-G.  w.     of  lecouping  to  the  estate  of  his  widow  (sinoe  deceased)  moneys 

1867        which  had  been  (as  alleged)  erroneously  received  and  applied  as 

^^^^     part  of  the  estate  of  her  husband,  the  testator. 

^  «•  By  a  deed-poll  dated  the  17th  of  May,  1799,  two  of  the  Land 

Tax  ConunissionerSy  under  the  38  Geo.  3,  c.  60,  certified  that  they 

had  contracted  with  John  Pigott  for  the  redemption  by  him  of 
land  tax  amounting  to  £184  28.  9^.  charged  upon  lands  in 
Somersetahire ;  that  John  PigM  had  declared  his  option  to  be 
considered  on  the  same  footing  as  a  person  not  interested  in  the 
hereditaments,  and  that  the  consideration  of  the  redemption  had 
been  declared  to  be  £6751  lis.  11^.,  £3  per  Cent.  Bank  Annuities, 
to  bo  transferred  to  the  Commissioners  for  the  Beduction  of  the 
National  Debt.    This  transfer  was  made. 

John  Pigott  died  intestate  on  the  28th  of  July,  1816.  His  ad- 
ministrator and  sole  next  of  kin,  Wadham  Pigott,  died  on  the  25th 
of  December,  1823,  haying  deyised  his  undisposed  of  residue  to 
Ann,  wife  of  John  Hugh  Smyth,  and  appointed  her  his  sole  executrix. 
By  a  deed-poll,  dated  the  29th  of  Noyember,  1847,  under  the 
hand  and  seal  of  John  Hugh  Smyth  (afterwards  J.  H.  Smyth  Pigott, 
the  testator),  made  in  the  form  prescribed  by  the  Land  Tax  Ad, 
and  registered  in  the  Land  Tax  Bedemption  Office,  the  testator 
professed  to  assign  the  land  tax  of  £184  28.  9^.  to  Francis  Fovmes 
Luttrdl,  as  a  part  security  for  the  repayment  of  a  sum  of  £3,000, 
and  interest.  By  an  indenture  of  eyen  date  reciting  the  last- 
mentioned  deed-poll,  the  testator  assigned  other  property  to  the 
said  F,  F.  Luttrdl,  in  part  security  for  the  repayment  of  the  same 
mortgage  debt,  and  in  this  indenture  was  contained  a  proviso  for 
redemption,  both  of  the  land  tax  and  of  the  property  comprised  in 
the  indenture,  to  the  testator  alone ;  and  he  alone  coyenanted  to 
repay  the  debt  and  interest. 

In  1852,  F.  F.  Luttrdl  was  paid  off,  and  by  a  deed-poll,  dated 
the  20th  of  January  in  that  year,  also  in  the  form  prescribed  by 
the  Land  Tax  Act,  and  duly  registered,  F,  F.  Luttrdl  professed  to 
assign  the  land  tax  to  William  EduHird  Fox  and  three  other 
persons.  By  an  indenture  of  eyen  date,  after  reciting  the  last- 
mentioned  deed-poll,  and  in  consideration  of  a  further  adyance  of 
£100,  the  testator  professed  to  assign  the  same  land  tax  io  the 
said  W.  E.  Fox  and  the  three  others  to  secure  £3100  and  interest. 
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snbject  to  a  proviso  for  redemption  to  the  testator  alone ;  and  he 
alone,  as  before,  covenanted  to  pay  the  debt  and  interest. 

Out  of  the  land  tax  W.  E.  Fox  and  his  co-tmstees  retained 
the  interest  on  the  £3100,  and  part  paid  the  interest  on  another 
mortgage  debt;  and  the  Petitioners,  -who  represented  Mrs.  PigMs 
estate,  claiming  in  respect  of  the  mortgage  of  the  land  tax 
£2577  18s.  Qd,f  prayed  for  a  declaration  that  the  land  tax  formed 
no  portion  of  the  testator's  assets,  and  had  been  erroneously  troated 
and  dealt  with  as  sach,  and  that  the  same  formed  part  of  the 
personal  estate  of  the  testator's  widow,  which  was  not  reduced 
into  possession  by  him  against  her  and  her  roprosentatives,  and 
for  consequential  relief. 

The  questions  were,  whether  land  tax  redeemed  is  property 
which,  by  virtue  of  marriage,  vests  absolutely  in  a  husband ;  and 
if  not,  whether  a  husband  acquires  by  marriage  a  right  during  the 
coverture  of  dealing  with  it  absolutely,  as  if  it  were  a  ehose  en, 
action  of  the  wife ;  and  further,  if  so,  whether  the  testator  did 
effectually  dispose  of  it  absolutely  by  registering  his  marriage,  and 
then  mortgaging  the  land  tax,  and  reserving  the  equity  of  redemp- 
tion to  himself  alone. 
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Mr.  O.  M.  Giffardy  Q.C.,  and  Mr.  FoohSy  for  the  Petitioners  :— 

Land  tax,  when  redeemed^  is  a  perpetual  annuity  in  the  nature 
of  personal  estate ;  and  we  say  that  the  husband  of  a  proprietor  of 
land  tax  is  entitled  to  nothing  more  than  the  payments  accruing 
de  anno  in  annum  during  the  coverture. 

The  statute  of  the  38  Geo  3,  c.  60  (June  21, 1798),  makes  land 
tax  (sect.  1)  a  perpetual  annuity,  subject  to  the  conditions  of 
redemption  or  purchase  therein  mentioned.  The  99th  section  (1) 
declares  that  land  tax  when  redeemed  is  to  be  personal  estate ;  and 
the  78th  section  (2)  gives  to  proprietors  of  land  tax  power  to  "  sell. 


(1)  By  the  99th  section  of  the 
38  Geo.  3,  c.  60,  it  is  enacted  "  That 
all  land  tax  which  shall  be  redeemed 
or  purchased  in  pursuance  of  this  Act, 
except  where  the  same  shall  be  dis- 
charged by  virtue  of  this  Act,  or  in 
cases  where  other  provisions  are  made 
by  this  Act,  «hall  be  deemed  personal 


estate,  and  transmissible  as  such,  and 
not  of  the  nature  of  real  estate." 

(2)  The  78th  section  of  the  38  Geo. 
•3,  c.  60,  enacts  as  follows : — 

"  That  it  shall  be  lawful  for  the  pro- 
prietors for  the  time  being  of  any  land 
tax  which  shall  have  been  purchased 
n  pursuance  of  this  Act,  to  sell,  dis- 
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dispose  o^  and  tsansfer"  the  same,  and  prescribes  the  formalities 
which  are  necessary  for  a  proper  assignment  What  is  required  is 
an  assignment  in  writing  in  a  specified  form,  with  a  certificate  of 


pose  of,  and  tnuisfer  the  satae  in  the 
manner,  and  subject  to  the  rules  and 
oonditionB  hereinafter  mentioned,  and 
that  the  assignment  thereof  shall  be  in 
writing  in  the  form  specified  .in  the 
-schedule  hereunto  annexed,  marked 
(D);  and  on  ewery  such  assignment, 
and  also  in  every  case  where  any 
assignment  shall  be  made  of  any  land 
tax  in  pursuance  of  any  claim  or  de- 
mand by  virtue  of  this  Act,  the  assign- 
ment of  such  land  tax  shall  be  pro- 
duced to  the  proper  officer  to  be  ap- 
pointed for  that  purpose,  who  shall 
enter  a  memorial  of  such  assignment  in 
a  book  or  books  to  be  provided  and 
kept  for  that  purpose,  and  shall  certify 
the  entry  of  such  memorial  by  an  in- 
dorsement on  such  assignment;  and 
where  any  person  or  persons  shall,  in 
right  or  by  virtue  of  his  or  their  mar- 
riage^ become  entitled  to  any  land  tax 
which  shall  have  been  redeemed  or 
purchased  in  puisuanoe  of  this  Act,  an 
affidavit,  containing  a  copy  of  the 
register  of  such  marriage,  shall  be 
made  and  sworn  to^  or  affirmed  by 
some  credible  person,  before  a  judge, 
&c.,  and  shall  be  transmitted  to  such 
officer  as  aforesaid,  who  shall  make  an 
entry  thereof  in  the  book  or  books 
which  shall  be  kept  for  entering  me- 
morials of  assignments  of  such  land 
tax,  and  such  officer  shall,  upon  the 
application  of  the  person  or  persons 
entitled  to  such  land  tax,  grant  to  him, 
her,  or  them,  a  certificate  of  such 
entry;  and  where  any  person  or  per- 
sons shall,  as  executor  or  executors, 
administrfitor  or  administrators,  of  any 
person  deceased,  become  entitled  to 
any  such  land  tax,  the  probate  of  the 
will  or  testamentary  instrument,  or 


letters  of  administration,  under  whid] 
such  person  or  persons  shall  be  so  en- 
titled, shall  be  produced  and  riiewn  to 
such  officer,  who  shall  enter  the  same, 
and  grant  a  certificate  thereof  in  man- 
ner aforesaid ;  and  such  officer  is  hereby 
required  to  make  out  a  duplicate  of 
every  such  oertificate,  fairly  written 
under  his  hand,  and  to  deliver,  or  cause 
to  be  delivered,  such  duplicate  to  the 
Beoeiver  General  in  EngUmd,  or  collec- 
tor in  SeoUand^  for  the  county,  ridiiig, 
stewartry,  or  place,  wherein  such  land 
tax  shall  be  charged;  and  after  the 
delivery  of  such  duplicate   to   sndi 
Receiver   General,  or   his  depa^  or 
deputies,  or  to  such  collector,  the  pff- 
son  or  persons  to  whom  any  such  land 
tax    shall    have   been   transferred  or 
transmitted  as  aforesaid   shall,   upon 
the  production  of  such  certificate  to 
such  Beoeiver  General,  or  his  deputy  or 
deputies,  or  such  collector,  be  entitled 
to  demand,  have,  and  receive^  for  his, 
her,  or  their  own  use,  the  foil  amount 
of  the  land  tax  which  shall  be  ^ecified 
and  mentioned  in  such  certificate,  finee 
of  all  charges  and  deductions  what- 
ever, and  in  the  same  manner  in  all 
respects  as  if  he,  she,  or  they,  had 
been  the  original  purchaser  or  pur- 
chasers of  such    land   tax;  and  the 
receipt  or  receipts  of  such  penon  or 
persons  shall  be  a  sufficient  discharge 
to  such  Receiver  General,  or  his  deputy 
or   deputies,   and   ooUector,   for  the 


» 


same. 

The  schedule  contains  the  foUowing 
loan: — 

«(D.) 
**  FoBK  OF  AssiosriDDrr. 
«I,  XjS.,of  , in  coDsideatkHi 

of         ,  paid  to  mthy  C  D^d        » 
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the  entij  of  a  memorial  of  such  assignment  indorsed  on  the  deed. 
In  the  case  of  a  person  becoming  entitled  by  virtue  of  marriage, 
a  certificate  must  be.  procured  of  the  entry  of  an  affidavit  contain- 
ing a  copy  of  the  register  of  the  marriage.  In  the  case  of  a  person 
becoming  entitled  as  executor  or  administrator,  a  certificate  must 
be  procured  of  the  entry  of  the  probate  of  the  will,  or  of  the  letters 
of  administration,  as  having  been  produced  and  shewn  to  the 
proper  officer.  These  certificates  are  to  be  prepared  in  duplicate, 
and  delivered  to  the  Beceiver  General,  and  after  such  delivery  the 
person  to  whom  the  land  tax  shall  have  been  transferred  or  trans- 
mitted is  entitled,  upon  producing  his  duplicate  of  the  certificate, 
to  receive  the  amount. 

In  this  instance,  we  contend,  nothing  less  than  an  assignment  in 
the  specified  form  by  the  husband  and  wife  to  the  husband  alone 
was  sufficient  in  order  to  vest  the  property  in  the  husband 
absolutely. 

If  this  had  been  stock  in  the  Three  per  Cents.,  nothing  but  a 
transfer  into  the  husband's  name  would  have  been  enough.  A 
transfer  into  the  name  of  a  third  person  as  mortgagee  would  not 
have  sufficed. 

There  is  nothing  in  the  statute  to  say  that  the  husband  of  a 
proprietor  of  land  tax  is  to  become  absolutely  entitled  by  force  of 
the  marriage ;  the  statute  does  not  define  the  rights  of  a  husband ; 
all  it  says  is,  that  the  receipts  of  the  husband  during  coverture 
shall  be  good  discharges.  His  assignment  can  have  no  more 
effect,  as  far  as  his  rights  are  concerned,  than  the  registration  of 
his  marriage.  Entry  of  probate,  or  of  letters  of  administration, 
would  not  entitle  the  executor  or  administrator  as  against  the 
devisees  or  next  of  kin.    All  that  the  Act  says  is,  that  the  pro- 


v  .-C.  W. 
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do  hereby  barspun,  sell,  assign,  and 
transfer  to  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  the  yearly 
sam  of  ,  being  the  whole  [or  part] 

of  the  land  tax  charged  npon  certain 
manors,  messuages,  &c.,  [here  describe 
the  nature  qf  the  estate]  in  the  parish  of 
,  in  the  county  of  ,  [or, 

being  part  of  the  land  tax  charged 
upon  the  parish  of  ]  to  hold  to 


the  said  C.  D^  his  executory  adminis- 
trators, and  assigns,  with  the  same 
benefits  and  advantages,  and  subject  to 
the  same  right  and  power  of  redemption, 
restriction,  and  conditions,  as  I  held 
the  same  immediately  before  the  execu- 
tion hereof. 
**  Witness  our  hands  and  seals,  the 
dny  of  ,  in  the  year  of  oar 

Lord 


PlOOTT 
V, 
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y.-O.  w.     prietor  may  assign ;  here  there  has  been  no  assignment  by  Mrs. 
1867       Piffott,  the  proprietor. 

PiQOTT  jjj.^  Everittj  for  Eespondents  opposed  in  interest  to  the  Peti- 

PiociTT.      tioners : — 

This  property  being  in  the  nature  of  a  chattel,  the  hnsband 
became  absolutely  entitled  to  it  jure  marUL  If  not,  by  comply- 
ing with  the  proyisions  of  the  Act  he  acquired  an  absolute  right 
of  dealing  with  it. 

Mr.  KarsIaJce,  Q.C.,  and  Mr.  TV.  W.  Karslake^  for  Respondents  on 
the  same  side : — 

Ify  by  complying  with  the  statute,  a  husband  cannot  absolutely 
dispose  of  land  tax,  then  we  have  the  anomalous  circumstance  of 
personal  property  belonging  to  a  wife,  though  not  settled  to  her 
separate  use. 

The'descriptions  of  property  to  which  land  tax  is  most  analogous 
are  stock  in  the  funds  and  shares  in  public  companies. 

The  Stock  Ad  of  the  41  Geo.  3,  c.  3  (March  12,  1801),  provides 
(sect.  5)  that  **the  several  subscribers  or  contributors,  their  execu- 
tors, administrators,  successors,  and  assigns,  shall  be  entitled  to  an 
annuity  after  the  rate  of  £3  for  every  £100  by  him,  her,  or  them, 
respectively  advanced  and  paid;"  and  enacts  (sect.  6)  that  as 
soon  as  "any  contributors,  their  executors,  administrators,  suc- 
cessors, or  assigns,  shall  have  completed  their  payments,"  the 
persons  to  whose  credit  the  principal  sums  shall  be  placed  in  the 
bank  books,  "  their  respective  executors,  administrators,  successors, 
and  assigns,  shall  and  may  have  power  to  assign  and  transfer  the 
same,  or  any  part,  share,  or  proportion  thereof,  to  any  other  person 
or  persons ;"  and  further  (sect.  17),  that  "  all  persons  who  shall  be 
entitled  to  any  of  the  annuities  hereby  granted,  and  all  persons 
lawfully  claiming  under  them,  shall  be  possessed  thereof,  as  of  a 
personal  estate  which  shall  not  be  descendible  to  heirs." 

The  7th  section  of  the  Companies  Clauses  Act  (8  &  9  Vict  c.  16) 
contains  a  declaration  as  to  shares  being  personal  property,  similar 
to  that  contained  in  the  Land  Tax  Ad.  The  18th  section  of  the 
same  Act  provides  that  the  transmission  of  shares  by  other  meaiis 
than  transfer  is  to  be  authenticated  by  a  declaration;  and  <lxe 
61st  section  gives  power  to  consolidate  shares  into  stock. 
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The  aimilaiity  of  these  provisions  shews  that  there  is  no  sab-     Y<-0.  W. 
fitantial  difference  between  land  tax  and  stock  in  the  public  funds        1867 
and  in  companies.  Pjooit 

As  to  shares  and  stock  in  public  companies  standing  in  the  wife's     piJ^ 

name,  that  they  by  marriage  become  the  absolute  property  of  the       

husband  is  clearly  laid  down  in  Warden  y.  Jones  (1). 

As  to  sums  of  stock  in  the  funds  standing  in  the  name  of  the 
wife,  no  doubt  if  the  husband  does  not  exercise  any  act  of  dominion 
dnring  the  coyerture,  they  will  go  to  the  surviving  wife :  Seawen  v. 
Blwii  (2).;  WHdman  v.  WUdman  (3);  and  even  a  transfer  into 
the  husband's  name,  if  only  as  co-trustee,  will  not  destroy  the  wife's 
right  by  survivorship :  WdU  v.  Tanilinson  (4).  But  it  has  never 
been  held  that  a  mortgage  by  the  husband,  reserving  the  equity  of 
redemption  to  himself,  is  not  a  sufScient  redaction  into  possession. 

It  is  a  mistake  to  call  an  annuity  a  mere  ehose  en  action;  for  it 
is  assignable  at  law.  In  this  instance  the  annuity  is  payable  out 
of  revenue,  and,  therefore,  undoubtedly  personal  property,  and 
assignable  and  devisable  as  such:  Avhin  v.  Daly  (5),  and  the 
anthorities  there  cited. 

Mr.  CHffard  in  reply : — 

This  cannot  be  a  personal  annuity,  because  it  is  not  granted  by 
any  person*  If  A.  grants  an  annuity  to  B.,  B.  may  have  a  writ  of 
annuity  against  A.  No  writ  of  annuity  could  possibly  issue  in  this 
case.  This  is  a  perpetual  annuity  charged  upon  or  granted  out  of 
real  estate. 

There  is  no  analogy  between  land  tax  and  bank  annuities. 
Before  powers  were  given  by  statute  of  assigning  and  devising 
bank  annuities,  a  share  of  public  funded  stock  was  a  ehose  en 
action  in  the  strict  sense  of  the  word.  Three  per  cent  stock  was 
and  is  in  the  nature  of  interest  on  a  debt,  which  the  Government 
may  at  any  time  redeem  (41  Geo.  3,  c.  3,  ss.  22,  23).  Then  the 
Legislature  stepped  in  and  said  that  these  capital  sums,  or  any  part 
of  them,  might  be  transferred  and  assigned  in  the  bank  books ; 
and  then  that  they  might  be  charged  by  a  judgment  creditor. 

(1)  2  De  G.  &  J.  76,  87.  (3)  9  Ves.  174. 

(2)  7  Yes.  294.  (4)  16  Ibid.  413. 

(5)  4  a  &  A.  69. 
Vol.  IV.  2  ^  2 
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V.-O.  W.     When,  therefore,   you  transfer  stock  in  the  funds,  you  ttaDsfer 
1867       — not  an  annuity,  but  a  capital  sum :  Keyset  on  the  Law  of  tlie 
j^^      Stock  Exchange  (1). 
p^  ^*  Nor  is  there  any  analogy  between  land  tax  and  shares  or  stock 

in  a  company,  because  shares  and  stock  are  aliquot  parts  of  a 

trading  concern.  Sect.  18  of  the  Companies  Clauses  Ad  provides, 
that  ''if  the  interest  in  any  share  have  become  transmitted  in 
consequence  of  the  marriage  of  a  female  shareholder,"  such  trans- 
mission is  to  be  authenticated  by  a  declaration,  which  is  to  be  left 
with  the  secretary,  who  is  then  to  enter  the  name  ''  of  the  person 
entitled  under  such  transmission  **  in  the  register.  It  does  not 
necessarily  follow  that  the  registration  of  the  husband  as  the  pe^ 
son  entitled  under  a  transmission,  in  consequence  of  the  marriage 
of  the  female  shareholder,  is  such  a  reduction  into  possession  as 
will  exclude  the  right  qf  the  surviying  wife.  During  the  coye^ 
ture  actions  for  calls  must  be  brought  against  husband  and  wife; 
and  after  his  death  the  action  must  be  brought  against  her. 

We  say,  then,  this  land  tax  must  be  treated  as  personal  estate, 
and  is  subject  to  the  condition  that  the  husband,  by  his  assign- 
ment alone,  cannot  so  reduce  it  into  possession  as  to  exclude  the 
right  of  the  surviving  wife. 

Sections  32  and  ^0,  of  the  38  Geo.  3,  c.  60,  provide  that  in  cases 
where  surplus  stock,  or  trust  money  applicable  to  the  purchase  of 
real  estate,  has  been  laid  out  in  the  purchase  of  land  tax,  such  land 
tax  is  to  be  deemed  to  be  of  the  nature  of  real  estate.  Suppose 
land  tax  had  been  bought  under  the  above  circumstances,  and 
assigned  to  the  wife  by  a  deed  in  the  form  (D),  is  it  to  be  signed 
that  a  husband  by  simply  mortgaging,  as  in  this  case,  could 
destroy  his  wife's  interest  without  a  fine  by  her  ?  The  78th  section 
merely  directs  the  public  oflBcer  to  pay  to  somebody,  and  then  a 
special  power  of  alienation  is  given.  What  is  this  but  a  mere 
ordinary  cliose  en  action?  Unless  you  find  some  special  enactment 
giving  to  the  husband  a  greater  power  than  is  given  by  the  ordi- 
nary rule  of  equity,  how  are  you  to  imply  it  ?  The  whole  scheme 
of  registration  is,  not  to  give  a  husband  a  right  as  against  the  wife^ 
nor  to  alter  the  rights  of  the  parties,  but  solely  to  enable  the  hus- 
band to  deal  with  his  own  limited  interest  in  the  property. 

(1)  Pages  49,  et  teq. 
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Bat,  even  snpposing  he  could,  did  Mr.  Piffott  do  enough,  in  this     y.-0.  W. 
instance,  to  reduce  the  property  into  his  possession  ?    A  mortgage       1887 
by  a  husband  of  his  Yfife^a  leaseholds,  though  the  equity  of  re-      Piaarr 
demption  be  reserved  td  him,  will  not  defeat  her  right  as  surviyor:      piJI^ 

dark  y.  Burgh  (1) ;  Briffhfs  Husband  and  Wife  (2).    Nor  will  the       * 

mere  deposit  by  him  of  title  deeds  of  his  wife's  property,  destroy 
the  right  of  the  surnving  wife  to  redeem :  Bates  t.  Dandy  (3). 

There  being  no  power  given  by  this  statute  to  assign  the  wife's 
estate,  we  say,  first,  that  she  has  a  right  to  the  whole ;  but,  if  the 
mortgage  be  held  a  binding  charge,  we  then  say  the  husband's 
assignment  must  be  treated  as  a  mortgage,  and  nothing  more. 

The  Yioe-Changellob  : — I  have  not  the  slightest  doubt  as  to 
the  power  of  the  husband  to  assign,  and  to  make  a  marketable 
title  to  this  land  tax;  but^  as  to  the  second  point,  whether  a 
simple  registration  of  marriage  by  the  husband  disposes  of  the 
wife's  right  by  surriyorship,  and  whether  this  must  not  be  treated 
as  a  mere  mortgage  of  the  interest  by  the  husband,  subject  to  the 
wife's  right  to  redeem,  I  must  consider. 


July  19.    Sib  W.  Page  Wood,  V.C.  :— 

This  is  a  very  interesting  case. 

The  question  that  arises  is,  as  to  what  is  the  position,  as  between 
hosband  and  wife,  of  their  two  estates,  with  regard  to  certain  land 
tax,  which  was  the  property  of  the  wife,  as  to  which  the  husband 
had  registered  himself,  if  I  may  so  express  it,  as  husband,  in  the 
form  prescribed  by  the  Act ;  and  of  which  he  then  registered  a 
mortgage  for  £3100,  by  a  deed  in  which  he  alone  covenanted  to 
pay  the  purchase-money,  and  in  which  the  equity  of  redemption 
was  reserved  to  himself  alone. 

Upon  that  two  questions  have  arisen : — On  the  one  hand,  the 
applicants,  the  executors  of  the  wife,  claim,  on  her  behalf,  to  have 
the  benefit  of  the  whole  of  this  land  tax,  and  to  charge  the  hus- 
band's estate  with  payment  of  the  mortgage  debt.  It  has  been 
said  on  their  behalf  that  the  husband  could  not  assign,  beyond  liis 

(1)  2  Coll.  221.        (2)  Vol  i.  p.  107.        (3)  2  Atk.  207 ;  1  Buss.  33,  n. 

262  2 
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y.-a  W.     life  interest^  and  for  aocniing  payments,  the  rerersionary  chae  en 
1867        a4^ton  of  a  married  woman,  according  to  the  doctrine  of  Stiffe  t. 

PiooiT  Everitt  (1).  Now,  I  should  certcdnly  have  thought  it  strange  if 
the  rule  had  been  so,  regard  being  had  to  property  of  a  similar 
character,  such  as  shares  in  public  companies,  and  sams  in  the 
public  stocks  and  funds,  as  to  which  the  income  is  deriyable  by 
the  wife  de  anno  in  annum,  and  which  is,  in  that  sense,  so  far 
reversionary,  although  nobody  ever  seems  to  have  thought  of 
treating  it  in  that  way.  On  the  first  branch  of  the  argument,  I 
thought  it  plain  that  the  husband  has  power,  if  he  be  so  niinded, 
to  part  with  the  whole  interest  in  the  property. 

But  the  second  point  raised  by  Mr.  Oiffardy  on  which,  I  think, 
his  contention  was  correct,  was,  that  notwithstanding  the  proviso 
for  redemption  by  the  husband,  the  Court  will  look  at  the  deaKng 
of  the  husband  with  this  property  as  being  simply  for  the  purpose 
of  a  mortgage ;  and  that,  so  far  as  he  has  not  disposed  of  the  interest, 
it  remains  with  the  wife,  but  without  giving  her  a  right  of  having 
the  mortgage  paid  off.  In  the  case  of  Clark  y.  Burgh  (2),  the 
leasehold  estates  of  the  wife  were  treated  in  the  same  fashion. 
Although  the  equity  of  redemption  was  reserved  to  the  husband, 
Vice-Chancellor  Knight  Bruce  followed  the  doctrine  settled  bv 
several  cases  with  regard  to  a  mortgage  of  the  wife's  real  estate, 
with  this  difference,  that  he  held  the  wife  to  have  no  right^to  call 
upon  the  husband's  estate  to  redeem  the  charge.  He  held  that  the 
husband  had  a  right  to  dispose  of  the  interest,  b^t  he  followed 
the  doctrine  of  those  cases  which  say,  that  the  mere  circumstance 
of  the  reservation  of  the  equity  of  redemption  to  the  husband  will 
not  do  more  than  operate  as  an  indication  of  an  intention  to 
redeem  the  mortgage. 

Now,  the  intention  of  the  framers  of  the  statute  of  the  38  Geo.  H, 
c.  60,  seems  to  have  been,  that  persons  purchasing  under  the 
Act^  and  stating  their  intention  that  the  land  tax  shall  not  be 
merged,  are  entitled  to  have  the  sum  which  they  have  paid  for 
purchase  or  redemption  invested  in  consols,  and  to  have  the  divi- 
dends, or  a  sum  equal  to  the  dividends,  of  those  consols  paid  over 
to  them  from  time  to  time.  It  is  directed,  by  the  77th  section  of  the 
statute,  that  the  Receiver  General  shalli  after  the  land  tax  shall  have 
(1)  1  My.  &  Cr.  87.  (2)  2  Coll.  22L 
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been  redeemed  or  purchased,  upon  demand,  and  upon  production     y,^.  w; 
of  the  contract  when  required,  "  pay,  or  cause  to  be  paid,  to  the       ise? 
purchaser  or  purchasers  thereof,  or  the  executors,  administrators,       Ftaorr 
or  assigns,  of  such  purchaser  or  purchasers  respectively,  the  full  •• 

amount  of  the  land  tax  so  purchased,"  out  of  any  money  in  his       «—  * 
hands  arising  from  the  produce  of  the  land  tax ;  and  if  he  shall  not 
have  sufficient  money  in  his  hands  arising  out  of  the  land  tax,  then 
out  of  any  other  moneys  in  his  hands.    Then  the  78th,  which  is 
the  important  section,  provides,  that  **  it  shall  be  lawful  for  the 
proprietors  for  the  time  being  of  any  land  tax,"  to  ^  sell,  dispose 
of,  and  transfer"  the  same.    So  that  any  person  owning  land-tax 
has  a  power  of  complete  and  absolute  disposition  over  it.    It  ap- 
pears to  me,  therefore,  that  it  is  not  like  a  thing  accruing  de  anno 
in  annum  ;  it  is  more  like  an  annuity,  which  is  a  thing  that  will 
pass  by  grant  at  common  law.    By  the  operation  of  the  statute,  it 
passes  at  once  from  the  person  called  the  proprietor  to  the  person 
who  shall  be  the  assignee ;  it  passes  bodily,  out-and-out,  by  the 
assignment,  like  a  share  in  a  railway  company,  or  a  share  in  the 
public  stocks  or  funds : — [His  Honour  read  the  main  provisions 
of  the  78th   section;   observing  that  it  includes  persons  who, 
"in  right  or  by  virtue  of  marriage,"  may  "become  entitled,"  and 
continued : — 1 

What  I  apprehend  is,  that  marriage  places  the  husband  in  the 
position  of  any  other  proprietor.  But  the  suggestion,  however 
ingenious,  never  seems  to  have  occurred  to  anybody  before,  that 
the  interest  is,  in  truth,  reversionary  in  the  wife.  In  this  instance 
the  husband,  having  obtained  the  certificate  of  his  title  in  right  or  by 
virtue  of  his  marriage,  executes  a  mortgage.  This  is  the  form  in 
which  the  mortgage  is  entered.  It  stands  on  the  register  thus : — 
"  Number  of  the  registry  of  contract,  42,997.  Name  of  the  party 
heretofore  entitled  to  the  land  tax,  Ann  Smyth  Piffott.  Name  of 
the  party  now  entitled  to  the  land  tax,  Franeta  Fownes  LuUreU, 
^."  So  that  the  form  it  takes  in  the  books  is  this :  they  do  not 
alter  the  name  of  the  proprietor  of  the  land  tax ;  but  the  husband 
has,  by  the  statute,  the  power  of  assigning  it.  It  is  something 
like  the  entry  in  the  bank  books  of  a  sum  of  stock  in  the  names  of 
husband  and  wife. 
The  wife  is  named  as  the  proprietor  of  the  land  tax;  the 
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y.-a  W.     husband  has  the  certificate,  which  enables  him  to  deal  with  it 

ise?       He  does  deal  with  it,  and  makes  an  oat-and-out  mortgage,  which  I 

-p^^      think  he  has  clearly  the  right  to  da    I  must  consider  it  as  if  it 

p^  ^-         were  a  dealing  with  the  shares  of  a  public  company,  which  the 

— —       husband  takes  by  yirtue  of  his  wife's  right.    Selling  that  right,  he 

sells  all  the  interest  he  has  in  the  fund,  to  the  extent  to  which  he 

disposes  of  it 

But  this  fund  being  disposed  of  only  to  the  extent  of  £3100, 
there  comes  this  further  question,  whether  it  is  not  like  the  case  of 
stock  standing  in  the  names  of  husband  and  wife,  of  which,  if  the 
husband  dies  without  having  disposed  of  it,  the  wife  remains  the 
proprietor.  Ajs  regards  the  dealing  with  it  by  way  of  mortgage,  1 
do  not  know  that  any  such  case  has  arisen,  or  what  would  be  the 
result  of  such  a  dealing ;  but  in  this  case  this  lady  remains  on  the 
list  as  ^former  proprietor"  up  to  the  date  bf  the  mortgage  to 
LuttrelL  Then  we  find  a  mortgage  to  LuttreU,  reserving  the 
equity  of  redemption  solely  to  the  husband.  He  has  reduced  into 
possession  all  that  he  has  disposed  of,  namely  £3100 ;  but  the 
question  is,  whether  he  has  reduced  into  possession  the  remainder 
of  the  wife's  right  which  he  has  not  disposed  of. 

The  right  of  disposition  of  the  husband,  as  subject  to  the  wife's 
right  as  legal  owner,  is  analogous  to  the  case  of  a  promissory  note 
or  bill  of  exchange.  In  Sir  E.  Vaughan  WtUiams^s  valnable 
book  (1),  there  is  a  full  discussion  of  all  these  cases.  It  seems  to 
have  been  at  first  thought  that,  upon  marriage,  a  bill  of  exchange 
of  the  wife  became  the  absolute  property  of  the  husband,  simply 
by  the  fact  of ,  marriage.  There  is  a  dictum  in  Connor  v. 
Martin  (2),  that  her  right  is  entirely  gone.  But  later  autho- 
rities have  decided  that  the  wife's  right  remains,  if  the  husband 
does  not  reduce  it  into  possession  in  his  lifetime.  She  has  an 
interest,  which  the  husband  has  a  right  to  dispose  oi^  but^  as  far  as 
he  has  not  done  so,  it  remains  hers.  Of  course  the  legal  title  of 
the  wife  is  gone,  and  he  alone  can  sue  during  the  coverture.  It  is 
very  similar  to  the  case  of  the  wife's  leaseholds,  where  the  1^1 
estate  has  been  assigned,  but  where  the  Court  has  nevertheless  said 
that  the  intention  was  only  to  execute  a  mortgage. 

(1)  Wma.  Ex.  6tli  Ed.  pp.  794—798. 

(2)  Cited  3  Wila.  5 ;  S.  C.  1  Str.  516. 
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The  equitable  doctrine  of  stoppage  in  tratmtu,  again,  is  yeiy  like     V.-0.  W. 
this.    The  whole  legal  title  passes  by  the  indorsement  over  of  the       1867 
bill  of  lading,  bnt  if  it  be  only  done  for  the  sake  of  making  a      piGorr 
mortgage,  the  Conrt  regards  the  mortgage  as  the  only  purport  of     p,J^ 
the  assignment,  and  that  the  effect  of  the  assignment  is  stayed  as       ^^ 
soon  as  the  mortgage  is  answered.    This  application  of  the  doctrine 
in  the  case  of  stoppage  in  trwnsitu  is  certainly  a  strong  one,  because 
the  property  has  actually  passed  to  the  mortgagee ;  but  the  Courts 
in  Spaldinff  y.  Ruding  (1),  nevertheless  held  that  it  remained  in 
the  mortgagor. 

So  here,  the  husband  having  assigned  this  property  only  to  the 
extent  of  £3100,  it  is  the  same  thing  as  if  he  had  assigned  only 
a  part  of  the  land  tax.  The  circumstance  of  his  having  reserved 
the  equity  of  redemption  to  himself  does  not  appear  to  me  to  affect 
the  question. 

Mr.  Giffard : — Does  not  your  Honour  think  we  are  entitled  to 
the  benefit  of  the  husband's  covenant  ? 

The  Yice-Chakgellob  : — ^No ;  it  was  not  so  held  in  Clark  v. 
Burgh  (2). 

Minutes. — Declare,  that  it  appearing  that  part  of  the  sum  of  £2303 16«.  receiyed 
in  respect  of  the  land  tax  had  been  applied  in  keepng  down  the  interest  on  the 
mortgage  amn  of  £3100,  and  that  £676  13*.  7dL,  further  part  thereof,  had  been 
Applied  to  a  purpose  in  respect  of  which  the  testator^s  real  estate  only  was  charge- 
able, and  that  the  testator^s  estate  had  thus  been  benefited  to  the  amount  of 
£675  13<.  7d, ;  declare  that  that  sum  ought  to  be  recouped  to  the  estate  of  the 
widow  out  of  the  testator*s  estate. 

Solicitors  for  the  Petitioners :  Messrs.  Mead  dt  Daubeny. 
Solicitor  for  the  Bespondents :  Mr.  T.  Baker,  Jun. 

(1)  6  Bear.  376.  (2)  2  CoU.  221. 
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y.-o.yr.  PENFOLD  v.  MOULD. 

>^v«.  fftuband  and  Wife — Fund  ttanding  to  Wi/t^s  separate  Account — Consent  (f  Wife 

May  31 ;  to  Trantfer  qf  Fund  to  her  Husband — Bevoeation  of  Consent  before  Tra^^er, 

June  5. 

The  consent  of  a  married  woman  had  been  given  before  Gommissionen, 
for  the  transfer  and  payment  to  her  husband  of  sums  of  stock  and  cash 
standing  in  Court  to  her  sepaiate  account : — 

Edd^  that  this  did  not  amount  to  a  declaration  of  trust,  and  that  it  wu 
competent  to  her,  at  any  time  before  the  transfer  had  been  completed,  to 
retract  her  consent 

PUBSUANT  to  an  order  dated  the  20th  of  July,  1861,  two 
sums  of  stock  and  a  sum  of  cash  were  transferred  to  the  credit  of 
a  cause  of  Mould  v.  Cox^  '*  The  separate  account  of  Jemf  Mary 
Anne,  wife  of  William  Penfdd.^* 

On  the  7th  of  January,  1864,  whilst  Mrs.  Pen/old  was  living 
with  her  husband  in  Burmahy  an  application  was  made  to  His 
Honour,  in  Chambers,  by  summons,  for  an  order  that  the  sums  of 
stock  and  cash  might  be  paid  to  WiHiam  Penfold,  or  his  attorneys^ 
and  that  certain  Commissioners  might  be  appointed  to  examine 
Mrs.  Penfold,  apart  from  her  husband,  as  to  the  disposition  of  these 
sums. 

In  compliance  with  an  order,  dated  the  26th  of  January,  1864, 
Mrs.  Penfoldy  on  the  13th  of  January,  1865,  was  examined  by  the 
Commissioners,  and  then  expressed  her  wish  that  the  stock  and 
cash  should  be  transferred  and  paid  to  her  husband*s  attorneys. 
This  wtas  certified  to  the  Court  by  the  Commissioners,  who  also 
certified  that  Mr.  and  Mrs.  Penfdd  had  jointly  and  severally  made 
an  affidavit  of  no  settlement. 

On  the  13th  of  March,  1865,  another  summons  was  taken  out 
by  Mr.  and  Mrs.  Penfold^  for  transfer  and  payment  to  W^lia^ 
Penfold^B  attorneys  on  his  behalf,  but  no  order  was  then  made,  in 
consequence  of  there  being  no  proper  power  of  attorney  autho- 
rizing the  attorneys  to  receive  the  same. 

On  the  9th  of  June,  1865,  William  Penfold  died  in  Biirfnak 
After  his  death,  but  before  the  fact  was  known  in  England,  the 
summons  was  again  brought  on  in  Chambers^  and  by  an  order 
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made  thereon  on  the  8th  of  July,  1865  (but  dated  the  22nd  of     V.-C.  W. 
July,  1865),  it  was  ordered  that  the  two  sums  of  stock  and  sum  of       1867 
cash  should  be  transferred  and  paid  to  WiUiam  Pen/old,  and  the     teswold 
stock  was  so  transferred  in  the  Bank  books.  Mould 

Administration  had  been  sinoe  taken  out  by  John  Mould  to  the        

estate  of  William  Penfoldy  and  he  had  obtained  an  order  in 
Chambers  for  the  payment  to  him  of  the  sum  of  cash.  The  stock 
was  still  standing  in  William  Penfold's  name. 

This  bill  was  filed  on  the  20th  of  March,  1867,  by  Mrs.  Penfold, 
the  widow,  against  Ifoti^i,  and  certain  creditors  of  her  late  husband, 
praying  for  a  declaration  that  (subject  to  the  payment  of  certain 
holders  of  a  bill  of  exchange,  which  had  been  drawn  by  her  late 
husband,  and  signed  by  him  and  her,  charging  this  property),  she 
was  entitled  to  the  sums  of  stock,  and  the  dividends  thereof,  and 
to  the  sum  of  cash. 

To  this  bill  Mouldy  the  administrator,  demurred. 

Mr.  Eemminffy  for  the  demurrer : — 

The  only  question  is,  whether  this  lady  has  done  enough  to 
make  a  complete  declaration  of  trust,  or  whether  it  was  a  mere 
voluntary  incomplete  gift,  which  the  Court  will  not  enforce. 
Nothing  turns  upon  the  circumstance  of  her  being  a  married 
woman,  the  property  being  separate  property,  and  the  commission 
umiecessary. 

It  is  submitted,  however,  that  it  is  incompetent  to  Mrs.  Pen/old, 
having  declared  in  the  most  solemn  way  before  Commissioners  her 
intention  of  leaving  this  fund  to  her  husband,  now  to  revoke  that 
declaration,  and  dispose  of  the  fund  in  another  manner.  Ex  parte 
Pye  (1),  and  Bichardson  v.  Bichardson  (2),  shew  that  a  declaration 
of  trust  may  be  established  by  any  act  indicating  an  intention; 
that  tbe  beneficial  interest  should  pass. 

Mr.  Lindley,  for  the  bill  :— 

In  order  to  make  a  complete  gift,  there  must  be  'an  intention  to 
give,  and  a  delivery  up  of  the  thing  intended  to  be  given.  The  two 
things  must  coincide.  The  transfer  which  has  taken  place  into  the 
husband's  name  is  absolutely  void,  be  being  dead  at  the  time. 

(1)  18  Yes.  140.  (2)  Law  Bep.  8  Eq.  686. 
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Y.-G.W.     Then,  supposing  the  fond  to  be  now  standing  to  her  separate 

1867       account,  could  she  not,  as  against  the  assignees  in  bankruptcy,  or, 

Pjsnfold     ^^  here,  against  the  personal  representative  of  the  husband,  be  per- 

.,  ^'         mitted  to  say  that  the  altered  circumstances  of  the  case  had  rendered 

the  fulfilment  of  her  intention  impossible  ?     She  [was  desirous  to 

give  the  fund  to  her  husband,  but  is  not  willing  that  it  should  go 
to  his  creditors. 

In  almost  all  the  cases,  the  incompleteness  in  the  fulfilment  of 
the  intention  to  give  has  arisen  from  the  death  of  the  douor. 
There  is  no  known  instance  of  its  having  arisen,  as  here,  from  the 
death  of  the  donee. 

Mr.  Hemming y  in  reply. 


June  5.  Sib  W.  Page  Wood,  V.C,  after  stating  the  question, 
continued : — 

The  case,  as  has  been  very  properly  admitted  by  Mr.  Eemmingf 
must  be  taken  as  if  it  had  occurred  at  the  time  when  the  order  of 
July,  1865,  was  applied  for.  I  must  regard  it  as  if  the  revocation 
had  been  made  by  this  lady  before  any  transfer  into  the  name  of 
her  deceased  husband  had  taken  place. 

That  being  so,  I  think  that  the  case  stands  upon  the  same 
ground  as  those  of  which  so  many  have  occurred  of  late,  where  the 
question  has  been  one  of  voluntary  assignment.  The  principles 
upon  which  these  cases  rest  may  appear  somewhat  arbitrary,  but 
their  application  is  quite  simple.  Prima  fade  wherever  there  is 
an  out-and-out  assignment  of  the  property,  as  far  as  the  grantor 
can  pass  it,  as  in  Kekeunch  v.  Manning  (1),  or  an  undoubted  in- 
tention to  pass  the  property,  although  other  acts,  such  as  notice  to 
the  trustees  and  the  like,  may  be  wanting,  the  Court  will  not  hesi- 
tate to  declare  that  the  grantor  has  constituted  himself  a  trustee. 

This  conclusion  is  said  to  be  opposed  to  Meek  y.  KetSeweU  (2) ; 
but  Meek  v.  EeUIeweU  was  founded  on  the  logical  consequences  of 
the  rule,  that  a  voluntary  assignment  of  an  equitable  chose  in  adm 
is  a  voluntary  agreement  to  pass  something  infuluro,  and  that  the 

(1)  1  D.  M.  A  G.  176.  (2)  X  Hare,  464. 
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Conrt  will  not  decree  performance  of  an  agreement  to  assign.  v..o.  w. 
MeA  y.  KetQeweU  (1)  decided  that  a  mere  intention  to  pass  an        i867 

estate  cannot  be  carried  out^  unless  it  be  accompanied  by  an  p^^|^ 

express  declaration  of  trust.  ,,  *• 

m               •                                                                                                         Mould, 
That  decision  has  been  in  effect  overruled,  and  it  is  now  held        

that  any  instrument  may  be  a  sufficient  declaration  of  trust ;  no 

form  being  necessary:  the  only  material  question  being,  ^'Did  the 

grantor,  or  did  he  not,  mean  at  once  to  pass  the  property  T' 

Ex  parte  Pye  (2)  is  a  leading  authority  in  this  class  of  cases. 
In  that  case  the  donor  had  written  a  letter  directing  the  purchase 
of  an  annuity  to  be  made  in  the  name  of  A,  The  purchase  was  in 
fact  made  in  the  name  of  the  donor,  who  thereupon  sent  a  power 
of  attorney  authorizing  a  transfer  to  A.  The  donor  died  before 
the  power  was  acted  on,  and  the  Court  held  that  there  had  been 
an  effectual  declaration  of  trust. 

On  the  question  how  far  the  consent  of  a  married  woman  is 
reyocable,  after  looking  into  the  authorities  I  have  found  very 
little  on  the  subject.  It  has  happened  to  myself  to  have  to  ask  a 
married  woman  to  reconsider  her  decision,  although  she  has  given 
her  consent.  On  the  other  hand,  I  have  known  instances  where  a 
lady  has  changed  her  mind  before  the  actual  transfer  has  been 
made.  The  only  observations  I  have  been  able  to  find  bearing 
upon  this  point  are  those  of  Lord  Alvwnleti^  in  Wright  v.  Butter  (3). 
He  says :  ^  Property  circumstanced  as  this  is,  is  just  like  real  pro- 
perty at  law;  she  is  a  person  whose  consent  cannot  be  given 
but  under  examination  apart  from  her  husband,  and  with  fuU 
knowledge  of  her  right ;  therefore,  when  I  was  a  Judge  at  law,  I 
always  did,  and  I  suppose  the  Judges  of  the  Court  of  Common 
Pleas  do,  explain  to  the  wife  the  consequence.  If  with  full  know- 
ledge of  that  she  does  freely  and  voluntarily  consent,  the  Court 
will  permit  the  property  to  be  acted  upon,  but  not  otherwise ;  I 
have  known  cases  where  even  then  the  Court  has  not  done  it :  but 
we  do  it  in  general ;  and  I  rather  think,  if  she  persists,  we  cannot 
refuse." 

I  think  I  must  follow  this  authority.  The  Court  has  a  power  of 
postponing  the  question  of  transfer,  though  the  married  woman 

(1)  1  Hare,  464.  (2)  18  Ves.  140. 

(3)  2  Ves.  673,  677. 
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y.-o.  w.     ^^J  hft^d  given  her  consent.    So  long  as  the  transfer  remains  in- 
1S07        complete,  the  wife  can  at  any  time  leroke  her  consent.    Snppose, 
p^jJJ^j^     for  example,  she  were  to  come  and  tell  the  Court  that  in  the  mean- 
V.         time  her  husband  had  gone  off  with  another  woman,  that  might 
be  a  reasonable  excuse.    Here  she  comes  and  says  that  her  hus- 
band has  died.    I  shall  not,  therefore,  make  the  final  order.    The 
^  whole  question  turns  upon  the  rule  laid  down  in  those  observations 
which  I  have  read  from  Lord  Alvanlejfs  judgment. 
The  demurrer  must  be  overruled. 

Solicitors  for  both  parties :  Messrs.  Hughes  dt  Musikett. 


V.  c.  w.  In  re  EICHMOND  HILL  HOTEL  COMPANY. 

isg7  Ex  parte  KING. 


Juiy  24.  Bankruptcy  Ad^  1861,  s.  192 — Beasonable  Proviticns —  Omission  of  Debt 

from  Schedule, 

A  deed  under  the  Bankruptcy  Acty  1861,  s.  192,  is  not  to  be  deenied 
unreasonable  on  the  ground  that  it  postpones  the  payment  of  the  debts  for 
two  years,  although  it  gives  no  benefit  to  the  creditors  except  the  coTenant 
of  the  debtor. 

SemhUf  a  deed  which  is  assented  to  by  the  required  majority  of  creditocs 
cannot  be  unreasonable,  unless  it  gives  them  some  advantage  over  the 
minority. 

The  omission  of  a  debt  from  the  schedule  is  not  a  ground  on  which  the 
Court  of  Chancery  can  hold  a  deed  to  be  invalid,  if  the  requirements  of  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  are  satisfied. 

The  question  of  compliance  with  the  General  Order  of  the  22nd  of  May, 
1862,  is  not  one  to  be  considered  by  a  Court  of  Equity. 

JL  HIS  was  an  application,  adjonrned  from  Chambers,  that  all  pro- 
ceedings to  enforce  the  payment  of  past  or  future  calls  in  the 
winding  up  of  the  Bichmond  HiU  Hotel  Company,  Limited,  might 
be  suspended  as  against  John  Thomas  King. 

Mr.  King  was  the  holder  of  thirty  shares  in  the  company,  and 
he  owed  the  company  £90  for  calls  made  in  1864  and  1865.  Qa 
tlie  11th  of  October,  1866,  the  calls  being  still  unpaid,  he  executed 
a  deed  for  the  benefit  of  his  creditors.  The  deed  was  made  betfreen 
himself  of  the  one  part,  and  all  his  creditors  of  the  other  part  ; 
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and,  after  a  recital  that  it  would  be  prejudicial  to  the  interest  of     V.-O.W. 
his  creditors,  and  ruinous  to  himself,  to  sell  certain  shares  then       i867 
belonging  to  him,  the  creditors  covenanted  not  to  sue  for  two       ^^ 
years  from  the  date  of  the  deed,  and  Mr.  King  covenanted  to  pay  ^io^<»^ 
the  debts,  with  interest  at  5  per  cent  per  annum  from  the  date  of    Coufant. 
the  deed,  at  the  expiration  of  the  two  years ;  and  further,  to  pay,     ^exm^ 

within  three  calendar  months,  the  costs  of  such  of  them  as  had       

then  commenced  proceedings  against  him.  It  was  also  provided 
that,  in  de&ult  of  payment^  the  deed  should  cease  to  be  binding 
on  the  creditors)  and  the  remedies  of  the  creditors  against  sureties 
were  reserved. 

The  deed  was  registered  under  the  Bankruptcy  Ad,  1861.  The 
debts  in  the  schedule  amounted  to  nearly  £24,000,  and  the  assent^ 
ing  creditors  (who  were  a  majority  in  number)  represented  more 
than  £21,000.  The  £90,  however,  owing  to  the  company  was  not 
included  in  the  schedule. 

On  the  21st  of  November,  1866,  an  order  was  made  for  the 
winding  up  of  the  company,  and,  on  the  11th  of  May,  1867,  a  four- 
day  order  was  made  for  the  payment  of  the  unpaid  calls.  On  the 
13th  of  June  another  call  was  made  of  £3  per  share,  payable  on 
the  4th  of  July.  On  that  day  the  present  summons  was  taken 
oat)  and  it  was  adjourned  into  Court  on  the  questions  arising  as  to 
the  validity  of  the  deed. 

Mr.  North,  in  support  of  the  summons : — 

The  198th  section  of  the  Bankruptcy  Act,  1861,  protects  the 
applicant  from  any  process  in  respect  of  the  debt  without  the 
leave  of  the  Court,  which  has  been  decided,  in  Skdton  v.  Symonda  (1), 
to  mean  the  Court  of  Bankruptcy ;  but  it  does  not  protect  him 
against  proceedings  for  contempt,  in  not  paying  the  calls  under 
the  order  of  the  Court ;  therefore  we  must  come  here  for  protec- 
tion. 

The  deed  is  alleged  to  be  no  defence  to  such  proceedings :  first, 
because  the  debt  to  the  company  is  omitted  from  the  schedule, 
fiut  all  the  provisions  of  sect  192  of  the  Bankruptcy  Act,  1861, 
have  been  complied  with.    The  deposit  of  the  account  of  debts  is 

(1)  34  L.  J.  (C.  P.)  151. 
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required^  not  by  the  Act,  but  hj  the  GrenenJ  Order  of  the  22nd  of 
May,  1862  (1) ;  and  the  deed,  therefore,  is  valid  until  it  is  upset 
by  the  Court  of  Bankruptcy.  If  the  debt  were  inserted,  it  could 
not  affect  the  required  proportion  of  assenting  creditors,  and  at 
this  distance  of  time  the  Court  would  not,  in  any  case,  annid  the 
registration :  Ex  parte  Savin  (2).  In  that  case,  moreover,  Loid 
Justice  Turner  suggested  a  doubt  whether  the  General  Order 
was  not  invalid,  as  imposing  conditions  which  alter  the  effect  of 
sect.  192. 

As  to  calls  made  since  the  execution  of  the  deed,  the  estimated 
value  of  the  liability  to  them  ought  to  be  proved  as  a  debt  under 
the  deed :  Companies  Ad,  1862,  s.  75 ;  Wood  v.  Be  MaUos  (3). 
The  debtor's  liability  was  incurred  when  he  became  a  shareholder: 
Williams  v.  Harding  (4) ;  therefore  no  claim  can  now  be  made 
personally  against  him. 

Secondly,  the  deed  is  said  to  be  unreasonable ;  but  similar  deeds 
have  been  held  to  be  reasonable  in  Oresty  v.  CUbson  (5) ;  Beem  t. 
Watis  (6) ;  and  the  objection  that  the  time  of  payment  is  too 
extended  is  met  by  the  case  of  Shne  v.  JeUieoe  (7) ;  in  which  the 
debtor  covenanted  to  pay  his  debts  by  instalments  of  £10  eyery 
three  months,  and  the  time  of  full  payment  might,  therefore^  be 
much  more  prolonged.  In  Latham  v.  La/one  (8),  the  deed  was  a 
mere  letter  of  Ucense ;  it  provided  no  composition,  and  contained 
no  covenant  for  the  payment  of  debts. 


(1)  This  Order  directs  that— "To- 
gether  with  every  deed  or  instru- 
ment left  after  the  5th  day  of  June 
next,  at  the  office  of  the  Chief  Be- 
gistrar,  for  the  purpose  of  being  re- 
gistered under  sect.  192  of  the  Bank" 
ruptcy  Actf  1861;  and  in  addition  to 
the  affidavit  or  certificate  required  to  be 
delivered  to  the  Chief  Kegistrar  under 
the  5th  condition  of  the  said  section, 
there  shall  be  delivered  to  the  Chief 
Registrar  a  copy  of  such  deed  or  instru- 
ment, certified  by  the  attorney  or  so> 
licitor  attesting  the  execution  of  the 
same  by  the  debtor  to  be  a  true  copy, 
and  also,  and  as  near  as  may  be,  in  the 
form  in  the  schedule  hereunder  written. 


afuU  account  of  the  debts  of  the  d^ior, 
which  shaR  revpectivebf  amotmt  to  £10 
and  upwards,  together  with  the  names, 
in  alphabetical  order,  and  the  resideices 
of  his  creditors,  distinguishing  those 
who  have  in  writing  assented  to  or 
approved  of  the  deed,  and  such  aooonnt 
shall  be  accompanied  with  an  affidavit 
by  such  debtor  verifying  the  same." 

(2)  Law  Rep.  1  Ch.  616. 

(3)  Ibid.  1  Ex.  9L 

(4)  Ibid.  1  H.  L.  9. 

(5)  Ibid.  1  Ex.  112. 

(6)  Ibid.  1  Q.  B.  412. 

(7)  3  H.  &  C.  263. 

(8)  Law  Rep.  2  Ex.  115. 
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Mr.  Kardake,  Q.C.,  and  Mr.  W.  W.  KarOake,  for  the  official     V.-0.  W. 
liquidator : —  ,  1867 


First :  King  has  submitted  by  allowing  himself  to  be  put  on  the       -^n  re 
list  of  contributories.    By  sect.  77  of  the  Companies  Act,  1862,  the  Hill  Hotel 
assignees  of  a  bankrupt  contributory  assume  his  liability,  and  King    ^*^^^- 
ought  at  once  to  have  proved  his  deed  to  the  official  liquidator.    It       Emo. 
is  against  the  rule  of  the  Court  that  a  man  who  allows  the  right 
time  for  bringing  forward  a  short  defence  to  pass  by,  should  be  per- 
mitted to  avail  himself  of  it  afterwards.   Secondly :  The  deed  does  not 
comply  with  clause  5  of  sect.  192,  as  read  in  connection  with  the 
order  of  the  22nd  May,  1862,  which  in  reality  forms  part  of  it.     K 
a  debtor  may  omit  a  debt  of  £90  he  may  conceal  debts  to  any 
amount,  provided  they  do  not  affect  the  proportion  of  assenting 
creditors;  there  is  no  case  in  which  the  omission  of  a  debt  has 
been  held  to  be  unimportant     The  full  disclosure  of  all  debts  is 
most  necessary,  both  as  affecting  the  discretion  of  the  other  creditors, 
and  as  shewing  the  registrar  whether  the  forms  have  been  properly 
complied  with.    And  it  is  not  necessary  to  apply  to  set  aside  the 
registration  of  a  deed  before  questioning  the  fulfilment  of  the 
conditions  imposed  by  the  Act :  per  Knighi  Bruce,  L.  J.  in  Ex  parte 
Godden(l),  Thirdly:  The  deed  is  unreasonable.  It  is  a  mere  letter  of 
license.    The  creditors  receive  nothing  except  the  possible  benefit 
of  waiting  ;  but  in  all  the  cases  referred  to  they  gained  something 
either  in  suretyship  or  otherwise.    In  Johnson  v.  Barratt  (2)  it  was 
said,  by  BramweU,  B.,  that  such  an  arrangement  might  be  good  if  the 
creditors  obtained  the  additional  liability  of  a  surety.    Here  they 
have  no  such  benefit.    There  is,  moreover,  no  possibility  of  proving 
a  debt  not  included  in  the  schedule.    Even  if  the  deed  be  good  as 
to  the  calls  made  in  1864  and  1865,  it  is  bad  as  to  the  last  call.  ' 

There  is  no  covenant  to  pay  any  debt  not  soivendum  in  prsssenti, 
for  interest  is  to  run  from  the  date  of  the  deed.  WiUiams  v. 
Harding  (3)  arose  under  a  different  Act. 

The  Vicb-Chanoellor  : — How  do  you  distinguish  Stone  v. 
Micoe{^)1 

Mr.  W.  W.  Karslake: — There  the  debts  were  to  be  paid  by 

(1)  1  D.  J.  t&  S.  260.  (3)  Law  Rep.  1  H.  L.  9. 

(2)  Law  Rep.  1  Ex.  C5.  (4)  3  H.  t&  C.  263. 
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V.-O.  W.     instalments.    That  is  important^  becaase  if  any  instalment  v&a 
1867        not  paid  the  creditors,  would  be  remitted  to  their  rights,  and 
j^0       this  recurred  every  three  months.     Here  there  is  an  absolute 
aixHOT^L  suspension  of  the  rights  of  the  creditors  for  two  years. 

COMPAKT. 

Sx  parte 

KiKo.      Sib  W.  Page  Wood,  V.C,  : — 

Mr.  NoriVs  exhaustive  argument  has  anticipated  all  the  objec- 
tions to  this  application,  except  the  first,  mentioned  by  Mr.  Kati- 
lake,  that  King  is  precluded  from  seeking  protection  by  haying 
omitted  to  get  himself  removed  from  the  list  of  contributories. 
But  there  is  nothing  in  the  77th  section  of  the  Companies  Ady 
1862,  or  elsewhere,  which  has  this  effect.  That  section  merely 
says  that  the  assignees  of  a  bankrupt  contributory  shall  be  deemed 
to  represent  him  for  all  the  purposes  of  the  winding-up,  and  shall 
be  deemed  to  be  contributories  accordingly. 

In  considering  whether  the  deed  is  reasonable,  the  large  number 
of  creditors  who  have  assented  to  it  is  material*  The  Legislature 
seems  to  have  said  that  if  a  majority  of  the  creditors  in  nnmber, 
representing  three-fourths  in  value,  agree,  the  remainder  shall  be 
bound,  provided  certain  conditions  are  fulfilled.  In  this  case 
every  condition  imposed  by  the  Legislature  is  fulfilled.  It  vas 
argued  that  the  deed  was  unreasonable,  because,  though  it  core- 
nants  for  the  payment  of  the  debts  at  the  end  of  two  years,  it » 
in  reality  a  mere  letter  of  license  for  that  time,  and  the  creditors 
gain  nothing  by  it.  But  that  is  not  true.  They,  at  least,  have 
the  benefit  of  a  covenant  instead  of  a  simple  contract  debt  And 
it  is  strictly  within  the  words  of  sect.  192.  It  is  a  deed  made 
between  a  debtor  and  his  creditors,  and  relating  to  the  debts  and 
liabilities  of  the  debtor  and  his  release  therefrom. 

I  cannot  regard  ''unreasonableness**  as  meaning  more  than 
this,  that  if  the  majority  of  the  creditors  attempt  to  secure  any 
advantage  over  the  minority,  the  deed  is  bad.  The  case  of  Sone 
v.  JeUiooe  (1)  is  a  strong  one,  for  there  the  debtor  covenanted  to  pay 
only  £40  per  annum  in  discharge  of  his  debts ;  but  the  requisite 
majority  of  creditors  consented,  and  the  deed  was  held  good.  How 
can  I  distinguish  the  present  case  from  that  ?    Can  I  sav  thai  the 

(1)  3  H.  &  0.  263. 
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delay  of  payment  for  two  years  makes  the  deed  unreasonable  ?     v.-C  W. 
The  creditors  must  judge  of  that.  1S67 

Then,  as  to  the  non-comph'ance  with  the  Order  of  the  22nd  May,       ]^^ 
1862.    It  was  argued  that,  by  the  omission  of  this  debt,  the  debtor    Ricm<nn> 
had  deceived  the  Registrar  and  the  Court  of  Bankruptcy.    That  is    Ck)iiPAirT. 
a  proper  subject  for  the  Court  of  Bankruptcy  to  consider,  when     ^iS^ 
they  deal  with  the  registration.    But  in  dealing  with  the  question       -^^ 
here,  I  must  draw  a  distinction  between  the  rules  of  the  Court  of 
Bankruptcy  and  the  Act  of  Parliament.     I  have  only  to  read 
through  sect  192  to  see  whether  I  have  a  deed.    The  Court  of 
Bankruptcy  may  consider  whether,  having  regard  to  the  general 
order,  the  deed  should  be  registered.    Much  may  be  said  against 
making  it  a  hard  and  fast  rule  that  any  omission  should  vitiate  the 
deed,  and  I  think  it  would  be  hard  to  hold  this  deed  vitiated.   But 
since  it  is  registered,  and  produced  with  the  memorandum  of  regis- 
tration upon  it,  I  cannot  regard  the  omission  of  a  debt  as  a  matter 
for  me  to  consider.    There  is  nothing,  however,  in  this  course  of 
reasoning  to  prevent  my  going  behind  the  registration  to  inquire 
whether  sect.  192  has  been  complied  with. 

It  was  also  argued,  that  no  proof  could  be  made  under  the  deed ; 
but  that  is  not  true.  By  sect.  197  the  creditors  who  are  bound 
by  the  deed  shall  have  the  benefit  of  the  Act  as  if  the  debtor  had 
been  adjudged  a  bankrupt,  and  the  creditors  had  proved.  The 
official  liquidator  must  prove  under  sect.  75  of  the  Companies  Ad^ 
1862,  and  then,  at  the  end  of  two  years,  he  will  be  at  liberty  to 
sne  upon  the  covenant 

The  following  order  must  therefore  be  made : — ^That  all  proceed- 
ings against  King  be  suspended  until  further  order,  and  that  the 
official  liquidator  be  at  liberty  to  prove,  as  a  debt  payable  by  King^ 
nnder  the  indenture  of  the  11th  day  of  October,  1866,  the  amount 
of  his  liability  for  past  and  future  calls,  under  sect  75  of  the  Cbm* 
fmie$  Adf  1862.  No  order  as  to  costs,  except  that  the  official 
liquidator  is  to  be  allowed  his  costs  in  the  winding-up. 

Solicitors  for  Mr.  King :  Messrs.  Marshall,  WestaU,  &  Roberts. 
.   Solicitor  for  the  Official  Liquidator:  Mr.  F.  W.  Dolman. 
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▼-C-W-  HAWKINS  V.  MALTBT. 

1867 

^^vw         Vendor  and  Purchaser — Shares  in  a  Company — Sale  and  Purchase  ihtwfi 

Juiy  17, 19,  Brokers— Succession  of  Sales  and  Purchases— Cuelom  of  the  Stock  Exchange- 

Ignorance  cf  material  Fact — Non^execution  of  Traxirfer  hy  Tranrfertt^ 

PrivUy  of  ConHraet. 

By  the  practice  of  the  London  Stock  Exchange^  the  property  in  shares, 
when  sold  on  the  Exchange,  is  considered  to  pass  from  one  memhei  to  the 
other,  by  force  of  the  contract,' without  the  execution  of  any  tnuufer,  nntil 
the  settling-day  arrives,  when  the  broker  of  the  original  vendor  calls  npn 
the  broker  to  whom  he  has  sold  to  name  the  purchaser,  and  the  name  so 
furnished  is  inserted  in  the  transfer  deeds ;  the  first  purchaser  paying  to  the 
original  vendor,  if  the  shares  have  fallen,  the  difference  between  the  original 
selling  |xice  and  the  ultimate  purchaser's  price. 

Plaintiff,  the  registered  owner  of  shares  in  a  company  on  which  £5  had 
been  paid,  sold  them  on  the  London  Stock  Exchange^  through  C^  his  broker, 
to  JIf.,  another  broker.  A  few  days  afterwards,  the  Defendant^  through  his 
brokers,  bought  on  the  Exchange  a  different  number  of  shares  in  the  same 
company  at  a  lower  price ;  a  call  having  been  announced  in  the  meantime, 
which  threw  down  the  value  of  the  shares,  but  of  which  call  the  Defendant 
when  he  purchased  was  not  aware.  On  the  settling  day,  if,,  on  being  called 
upon  by  the  Plaintiff's  broker,  gave  the  name  of  the  Defendant  as  parchaser, 
whose  name  was  thereupon  inserted  in  the  transfer  deeds  as  transferee,  and 
they  were  executed  by  the  Plaintiff,  the  consideration  being  left  in  biazik. 
Afterwards,  the  Plaintiff's  brokers,  on  receiving  the  purchaser's  price,  fiM 
in  the  deeds  with  that  amount ;  and  having  received  the  difference  from  i^ 
paid  the  Plaintiff  in  full,  and  handed  the  transfer  deeds  and  shara  certificates 
to  the  Defendant,  who  took  them  away.  The  Defendant  did  not  execate  the 
transfers,  or  get  himself  registered ;  and,  upon  the  company  becoming  iosd- 
vent  and  being  wound  up,  a  call  having  been  'made  by  the  liquidator,  the 
Phuntiff  (who  had  paid  the  directors'  call)  filed  a  bill  to  compel  the  Defendaot 
to  take  to  the  shares : — 

JSdd  thaty  as  the  Defendant  bought  the  shares  without  knowledge  of  the 
call,  the  payment  of  which  was  necessary  to  enable  him  to  become  registered, 
and  which  he  could  not  compel  the  Plaintiff  to  pay,  the  Plaintiff  (being  the 
legal  owner)  could  not  enforce  an  equitable  title  against  the  Defendant;  and 
bill  dismissed  with  costs. 

Whether,  apart  from  the  special  circumstances  of  this  caoe^  there  is  s 
privity  between  a  vendor  and  the  ultimate  purchaser  in  a  transaction  of 
this  nature— jtMere, 

The  Plaintiffs,  Hawkins  &  Sylvester,  of  Oxford^  on  the  2U  d 
March,  1866,  directed  their  brokers,  Messrs.  Orotdey  Brothers,  of 
London,  to  sell  for  them  forty  shares  in  the  Imperial  MereantiU 


V, 

Mauibt, 
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Cfredii  Company,  Limited,  which  were  then  standing  in  the  name     y.-a  W. 
of  Eawhi/M  alone.    On  the  22nd  of  March  the  Orowlet/s  sent  the       1867 
Plaintiffs  a  sale  note,  purporting  to  have  sold,  on  their  account,     hIwkixs 
forty  shares  (£5  paid  up)  {or  £202  10«.,  and  £2  comnussion,  to 
Maekemie,  who  was  a  broker. 

On  the  26th  of  March  a  call  of  £5  was  made  by  the  company, 
and  the  price  of  the  shares  fell. 

By  the  custom  of  the  London  Stock  Exchange,  upon  a  sale,  the 
owneiship  of  shares  is  considered  to  pass  from  hand  to  band,  with- 
out any  transfer  being  executed,  until  a  particular  day,  called  the 
''name  day,'*  arrives,  when  the  name  of  the  last  purchaser  is  given 
to  the  broker  of  the  original  vendor,  and  his  name  is  inserted 
in  the  transfer,  which  is  thus  made  direct  from  the  original  vendor 
to  the  last  purchaser. 

This  practice  was  followed  on  this  occasion.  On  the  27th  of 
March,  which  was  "  name  day,**  MacJcensde  directed  Crowley  to  take 
instructions  from  Butler,  another  stockbroker,  as  to  the  name  of 
the  transferee.  Butter  gave  the  name  of  the  Defendant  MaUby  as 
the  purchaser,  and  of  Messrs.  WHkin  as  his  brokers,  and  directed 
Crowley  to  transfer  the  shares  into  the  name  of  MaMby.  Crowley 
accordingly  prepared  the  transfer  and  sent  it  to  the  Plaintiffs, 
haying  inserted  in  the  deed  the  numbers  of  the  forty  shares,  but 
with  the  consideration  in  blank.  The  Plaintiffs  executed  the 
transfer  and  returned  it  to  Crowley,  who,  having  received  from 
the  WUkine  £145,  with  15$.  for  stamp,  filled  up  the  amount  of 
consideration  with  the  sum  of  £145,  and  sent  the  transfers  to  the 
Wilkins.  Having  also  received  £57  lOs.,  the  difference  between 
£145  and  £202  lOs.,  from  Mackenzie,  they,  on  the  29th  of  March, 
paid  the  £202  IQs.  to  the  Plaintiffs. 

The  company  stopped  payment  on  the  11th  of  May,  and,  on  the 
26th  of  June,  a  previous  voluntary  winding-up  was  ordered  to  be 
continued  under  supervision. 

The  bill  was  originally  filed  on  the  3rd  of  August,  praying  that 
the  Defendant  might  be  decreed  specifically  to  perform  his  con- 
tract for  the  purchase  of  the  shares,  to  repay  the  call,  and  all  future 
calls,  to  register  the  deed  of  transfer,  and  to  cause  the  Defendant's 
name  to  be  placed  on  the  list  of  contributories  instead  of  the 

Plaintiffs' ;  and  for  damages. 

2  2*2  2 
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'VA).vr.        On  the  Slst  of  August^  a  call  of  £5  was  made  by  the  official 

1867       liquidator,  and  notice  was  sent  to  the  Plaintiff  Hawhim,  who 

Haii^8    forwarded  it  to  the  Defendant's  solicitor. 

^V^         The  Defendant^  by  his  answer,  filed  on  the  2l8t  of  Septemfer, 

—        said  that,  on  the  26th  of  March,  his  stockbrokers,  the  Messrs.  WHkit^ 

agreed  to  purchase  for  him  100  shares,  and  on  the  same  daj  he 

received  a  bought  note  for  fifty  shares  (£5  paid  up)  at  £181  Si., 

and  fifty  at  £175,  making,  with  stamp,  fee,  and  commissioD, 

£365  17a.,  which  sum  he  paid.    He  reoeiTed  deeds,  purpoiting 

to  be  transfers  from  the  Plaintiffs,  of  forty  shares,  and  had  not 

executed  them,  or  caused  them  to  be  registered ;  he  had  also 

received  the  share  certificates. 

On  the  6th  of  October  the  Plaintiff  Hawkins  paid  the  liqui- 
dator's call  of  £200,  and,  on  the  17th  of  December,  he  ako  paid 
the  directors'  call  of  £200,  and  £0  oa.  3<I.  for  interest. 

Wmdn  said  that  he  bought  fifty  of  the  shares  from  Blade,  and 
fifty  others  from  OdaviuB  O.  Jackion. 

The  Plaintiffs'  contention  was,  that  the  Defendant  was  the  real 
purchaser,  and  that  he  was  liable  on  the  shares.  The  defence 
was,  that  there  was  no  privity  between  the  Defendant  and  the 
Plaintiffs. 

Mr.  O.  M.  Giffard,  Q.C.,  and  m.  ^Taumsend,  for  the  Plain- 
tiffis:— 

As  soon  as  the  deed  was  handed  over,  the  purchase  was  com* 
plete.  The  Defendant  took  and  kept  the  certificates,  but  refines 
to  execute  the  transfer. 

If  the  company  had  been  prosperous,  and  the  shares  had  lisen, 
we  could  not  have  recovered  them  from  the  Defendant.  Oar  liglt 
was  gone. 

[The  Yige-Chakoellob  : — ^It  appears  that  the  real  sale  was  to 
MaekenzieJ] 

But  the  Defendant's  broker,  WUkin,  adopted  the  Plaintifi  as 
his  vendors. 

It  has  been  said  that  the  directors  have  not  assented  to  the 
transfer,  but  it  is  clear  that,  as  between  seller  and  buyer,  it  is  the 
buyer's  duty  to  get  the  directors'  consent  to  a  transfer.    All  the 


i 


VOL  lY.]  JSQUITT  GASES.  575 

seller  has  to  do  is  to  execute  the  transfer  and  hand  it  over.     Y.-aw. 
Here  the  purchaser  has  taken  no  8tep»  and  given  no  reason  for        iser 
his  not  doing  so:  Stray  v.  RtMeU  (1);    Wynne  v.  Priee  (2);     HAwxnn 
Paine  r.  Hiikhimon  (3) ;  Evane  v.  Wood  (4) ;  Lindley  on  Partner-     |q^^^ 
ship  (5).  

There  may  have  been  a  time  when  the  Plaintifis  and  Defendant 
severally  had  equities  against  other  persons,  but  the  acts  of  the 
Flamtifb  and  Defendant  have  entirely  removed  those  equities. 

Statement  of  the  consideration  is  not  technically  necessary  to 
the  validity  of  a  deed.  Would  not  the  PlaintifiEs  be  estopped  from 
saying  that  this  was  not  a  deed  ? 

No  doubty  if  ^there  had  been  nothing  but  a  bought  note  on  one 
side,  and  a  sold  note  on  the  other,  there  would  have  been  no 
privity ;  but  here  the  principals  have  been  brought  into  contact, 
one  paid  the  purchase-money,  and  the  other  executed  the  deed  of 
transfer. 

The  custom  of  the  Stock  Exchange  is  to  give  validity  to  transao- 
tions  of  this  kind. 

This  company  is  being  wound  up ;  and  under  a  winding-up  the 
Court  has  power  to  put  the  equitable  owner  of  the  shares  on  the 
list  of  contributories  in  place  of  the  registered  owner : '  WarJCs 
Ca$e  (6) ;  Emmenon'a  Case  (7). 

Mr.  Druee,  Q.O.,  and  Mr.  Bush,  for  the  Defendant : — 

It  is  impossible  to  collect  from  the  evidence  what  was  the  con- 
tract between  the  Plaintifis  and  the  Defendant,  or  when  it  was 
sutde.  There  was  no  deed,  for  a  transfer  with  the  consideration 
money  in  blank  is  no  deed.  No  contract  can  be  made  by  bought 
and  sold  notes,  unless  the  same  person  acts  for  both  buyer  and 
seller. 

[The  Yigb-Chancellob  referred  to  Tayler  v.  Oreai  Indian 
Peninsula  BaUway  Company  (8). 

In  that  case  the  transferee's  name  was  left  in  blank. 

(1)  5  Jar.  (N.S.)  1295.  (6)  1st  Ed.  vol.  i.  p.  608. 

(2)  3  De  G.  ft  Sm.  810.  (6)  Law  Rep.  2  Eq.  226. 

(3)  Law  Rep.  8  Eq.  257.  (7)  Ibid.  281. 

(4)  IL  R.  25  Jan.  1867.  (8)  4  De  6.  ft  J.  559;  28  L.  J.  (Ch.)  285. 
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y.O.  w.         The  facts  sbew  a  series  of  independent  equities  between  some 
186^       persons^  but  no  privity  between  the  PUunti£rs  and  Defendant: 
Ckadwieh  y.  Maden  (1). 

The  cnstom  of  the  Stock  Exchange  is  alleged.  No  doubt  costom 
will  mould  a  contract ;  but  no  cnstom  will  make  a  contract  for 
parties  who  have  not  made  one  for  themselyes :  Shaw  y.  JVsher  (2). 

Mr.  Oiffard,  in  reply. 

Bib  W.  Page  WooDy  V.C,  after  stating  the  facts,  continued  :— 

The  Defendant's  brokers  did  not  buy  these  particular  forty 
shares  of  the  Plaintifis,  nor  did  they  buy  this  number  of  shares, 
nor  did  they  buy  at  the  price  at  which  the  forty  shares  were  first 
sold.  They  bought  shares  generally  in  the  rough  sort  of  ^ay  in 
which  these  things  seem  to  be  done  on  the  Stock  Exchange,  What 
I  apprehend  frequentiy  takes  place  on  the  Stock  Eascha/nge,  as  is 
noticed  by  Lord  Cranworth  in  Shew  v.  Fisher  (2),  is  this :— The 
shares  pass  £rom  hand  to  hand  until  at  last  some  one  is  found  who 
takes  them,  after  they  have  been  through  the  hands  of  numerous 
brokers.  In  this  case  it  stood  thus :  Mackenzie,  liaYiDg  bought,  is 
obliged  to  name  somebody  as  purchaser.  But  others  haTing 
bought  from  Mackenzie,  through  a  second  or  third  hand  the  shares 
hare  got  to  the  Defendant.  Mackenzie  thereupon  tells  the  Plain- 
tiffs' brokers,  "Here  is  somebody  to  take  your  shares/'  namely, 
the  Defendant,  who,  in  the  meantime,  has  been  buying  through 
liis  brokers.  The  arrangement  is  something  like  that  of  the  dear- 
ing  house,  and  the  matter  is  accommodated  at  last.  So  the  Plain- 
tiffs and  Defendant  are  at  length  brought  into  contact  The 
Plaintiffs  then  execute  what  purports  to  be  a  deed  of  transfer; 
but  as  it  is  executed  in  blank  as  to  price,  it  is  of  course  no  deed 
at  all,  but  simply  an  agreement  by  the  vendors  to  transfer.  Then 
the  question  is,  whether  the  Defendant^  who  took  this  deed  and 
also  the  certificates  of  the  shares  from  his  brokers,  is  bound,  under 
all  the  circumstances  of  the  case,  to  take  the  shares. 

The  Defendant  first  insists  that  there  is  no  privity  between  him- 
self and  the  Plaintifis^  the  original  vendors.    Undoubtedly  upon 

(1)  9  Hare,  188.  (2)  5  D.  M.  &  G.  596. 
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the  original  transaction  there  was  not ;   but  Mr.  QiffarXs  argu-     v.-c.  w. 
ment^  with  which  I  agree  to  a  certain  extent,  though  not  so  fur  as        1867 
to  think  that  it  carries  the  whole  case,  is  this^  that  though  the     hawxhis 
F]ainti&  did  not  in  the  first-instance  agree  to  sell  to  the  Defendant,     ^^^' 
nor  the  Defendant  to  pnrchase  from  the  Plaintiffsy  yet  when  after-        — 
wards  they  were  brought  together,  and  the  Defendant  agreed  to 
take  the  transfer,  and  carried  away  the  certificates,  he  adopted  the 
whole  contract,  and  became  the  purchaser. 

As  an  illustration  of  this  yiew,  the  following  case  was  put  at  the 
bar: — Suppose  A.^  the  owner  of  a  leasehold  property,  sells  it  to  £• ; 
and  afterwards  B*  comes  to  A,  and  tells  him  that  since  his  purchase 
lie  has  re-sold  to  C,  and  wishes  the  assignment  to  be  made  to  C, ; 
and  suppose  A.  executes  the  assignment,  and  C.  accepts  it  mmpliei' 
ier.  Then  no  doubt  C.  would,  as  was  stated  at  the  bar,  be  obliged 
to  keep  the  property.  That  proceeds  on  the  assumption  that  the 
deed  is  executed,  and  that  C  has  the  legal  estate  yested  in  him. 
If,  on  the  other  hand,  the  legal  estate  is  not  Tested  in  C,  and  the 
matter  stands  only  in  the  shape  of  an  agreement,  B*  saying  **  I  wish 
the  property  to  be  transferred  to  C,"  and  C.  simply  accepting  the 
agreement,  I  am  not  so  sure  that  the  agreement  thus  transferred 
amounts  to  such  a  state  of  things  as  would  enable  the  original 
Yendor  to  file  a  bill  against  Cw,  the  subsequent  purchaser.  I  do 
not  wish  to  express  a  clear  opinion  one  way  or  the  other  as  to  how 
that  case  might  stand.  But  what  I  take  to  be  clear  is,  that  if  C, 
the  person  who  is  supposed  to  be  willing  to  take  the  advantage  or 
the  burden  of  the  purchase,  as  the  case  may  be,  discoyers  that  the 
thing  presented  to  him  is  not  in  the  state  in  which  he  thought  it 
was  when  he  agreed  to  purchase  it — ^if  there  is  any  misapprehen- 
sion, or  anything  on  which  he  can  fairly  say  that  it  would  be 
inequitable  that  the  contract  should  be  enforced  against  him-^ 
he  stands  in  a  better  position  than  the  original  taker  under  the 
first  contract. 

What  has  happened  here  is  this:  There  was  a  sale  of  so  many 
shares  with  £5  paid  up.  At  the  time  when  the  Plaintiffs  made 
their  sale  they  could  haye  compelled  Mackenzie  to  take  them.  It 
was  upon  the  21st  of  March  that  they  sold  to  Mackenzie^  and  the 
call  was  not  made  until  the  26th.  It  is  on  that  very  26th,  at 
what  hour  or  time  we  do  not  know,  that  the  Defendant^  bought 


578  £QUITT  OASES.  [LB. 

Yd-O.  W.    through  his  own  broker  certain  shares.    [His  Honour  stated  the 
1867        subsequent  facts,  and  continued : — ] 

Hi^wxim  Now,  it  is  one  thing  to  say  that  the  Defendant,  haying  bought 
IUltbt.  shares  with  £5  only  paid  on  them,  has  no  right  to  call  on  the 
'  Plaintifik  to  give  him  shares  with  more  than  that  amount  paid 
upon  them ;  and  another  thing  to  say  that  he  is  bound  to  pay  a 
call  coming  due  before  he  is  master  of  the  shares,  and  without 
paying  which  he  cannot  get  the  shares  transferred  to  him.  The 
,  statement  in  the  answer  is  to  this  effect :  **  I  believed  the  thing  to 
be  a  solvent  and  good  concern,  but  the  very  moment  that  tho  call 
was  made,  down  went  the  shares.'^  It  is  very  true  the  deed  was 
executed  to  him,  and  he  carried  it  off,  and  with  it  the  certificates, 
but  he  has  never  received  a  dividend,  for  there  was  none  to  receive ; 
and  he  has  taken  no  part  in  the  company's  transactions.  In  that 
state  of  things  it  appears  to  me  that  the  Defendant  would  be  en* 
titled  to  say,  even  if  the  transfer  were  in  the  shape  of  a  complete  deed, 
^  I  am  obliged  to  take  your  shares  with  £5  paid,  it  is  true.  I  booght 
them  of  you,  but  I  bought  them  without  being  informed  of  there 
being  a  call  actually  due  and  unpaid  at  the  time  of  their  being 
bought.  I  cannot  register  them  without  that  call  being  paid :  I 
cannot  force  you  to  pay  it,  and  you  cannot  force  upon  me  shares 
which  I  bought  without  any  knowledge  at  all  of  the  existence  of 
thd  anterior  call.'* 

It  is  quite  true,  no  doubt,  as  Mr,  Otffard  suggests,  that  a  man 
must  buy  subject  to  the  knowledge  that  there  may  be  calls;  but 
that  is  a  very  different  thing  from  ixing  him  with  constructiTe 
knowledge  that  there  is  a  call  due  anterior  to  his  making  the 
purchase,  which  call,  when  it  is  actually  made  known,  depreciates 
the  value  of  the  shares,  and  renders  them  such  as  he  does  not  care 
to  hold.  Be  did  not  pay  the  call ;  he  disregarded  it.  A  second 
notice  was  sent,  which  he  disregarded  equally,  and  then  the  com- 
pany broke  up.  I  think  in  that  state  of  things  the  Defendant  is  in 
a  position  in  which  he  has  a  right  to  say,  **  I  have  not  got  the  legal 
'  title  to  the  shares,  and  you  cannot  enforce  against  me  the  accept^ 
an^e-  of  the  equitable  title  under  these  circumstances.  If  the 
company  had  been  prosperous,  you  would  still  have  had  no  right  to 
compel  me  to  pay  the  call.  As  it  is,  I  dediue  to  pay,  and  jon 
cannot  compel  me  to  pay  it*' 
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This  being  so,  I  must  dismiss  the  bill,  and  as  it  is  for  a  legal 
dauDy  and  is  brought  instead  of  an  action,  I  must  dismiss  it  with 
costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Surford  &  Taylor. 
Solicitor  for  the  Defendant :  Mr.  James  Orcnody, 


y.-o.  w, 

1S87 
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In  re  DONCASTEB  PERMANENT  BUILDING  SOCIETY,       v.-o.  w. 

1S67 
July  8,  9. 


Permanent  BuUding  Society — Winding^up^'Liahtlitiei  o/unadvaneed 

BharehMen  inter  «e. 


By  the  rules  of  a  pennanent  building  society,  established  in  1850,  it  was 
provided  that  the  uUiinate  value  of  each  share  should  be  £120,  and  the 
flioathiy  subaoriptions  on  each  share  lOs . ;  that  members  should  join  in  suo- 
o^ve  batches,  and  that  all  members  should  continue  to  pay  for  the  term  of 
fourteen  years,  or  till  such  time  as  each  of  the  shares  of  the  same  date  should 
have  attained  £120.  It  was  provided  that  any  shareholder  who  should  be 
desirous  of  withdrawing  might  do  so  oni  giving  one  month's  notice  in 
writing,  and.  fucU  shareholder  should  reoelvo  back  the  sufascaptions  then 
paid,  with  interest  at  5  per  cent. ;  and  that  if  more  than  onp  shareholder 
should  give  notice  to  withdraw  at  one  time  they  should  be  paid  in  rotation 
according  to  priority  of  notice.  It  was  also  prbvided  that  the  fhnds  of  the 
society  riiould  belong  to  the  inembers  iB"proporti(m  to  Uio  time  they  had 
been  subscribers,  and  that  no  dissolution  should  be  completed, until  the  close 
and  maturity  of  all  shares  then  in  es^stence. 

Losses  having  been  incurred  through  the  frauds  of  a  secretary,  the  society 
wu,  in  March,  1866|  wound  up.  All  debts  having  been  paid,  thete  remidned 
a  nirplua  sufficient  to  pay  esoh  shareholder  liboat  10i«  in  the  pound  -on,  the 
value  of  his  shares,  according  to  the  period  of  his  subscription  at  the  date  of 
the  winding-up  order.  A  call  having  been  made  to  adjust  the  rights  of  the 
contributories,  itiier  s^  upon  Summons  by  the  official  liquidator  to  discharge 
the  order  :— 

EM^  that  the  assets  of  the  company  belonged  to  the  memliers  pro  ratd 
according  to  their  respective  periods  of  subscription ;  that  a  call,  in  order  to 
equalize  the  vdue  of  all  the  shares,  was  not  necessary  or  proper ;  and  order 
for  call  disehaiged. 

IHIS  was  a  snminons,  on  behalf  of  the  official  liquidator  of  the 
Ihncader  Permanent  Building  Society ^  that  an  order  made  on  the 
2l8t  of  July,  1866,  for  the  payment  of  a  call  of  £12  per  share  on 
all  the  contributories,  might  be  discharged  so  far  as  it  related  to 
the  nnadvanced  shareholders. 
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y.-CW.         The  call  had  already  been  discharged  as  to  the  advanced  ehaie- 
1867        holders  by  an  order  made  by  Bis  Honour  on  the  10th  of  Noyember, 

r;.  1866. 

DoNCABTBR  Tho  socicty  was  a  permanent  society^  that  is  to  say,  members 
Buiij)nio  might  be  admitted  at  any  time,  and  their  shares  would  be  held  to 
commence  from  the  last  preceding  month  of  June  or  December. 
Each  member  was  intended  to  go  on  paying  a  monthly  subscrip- 
tion of  10s.  a  share  for  fourteen  years,  or  until  his  share  readied 
the  full  value  of  £120.  Payments  of  10a.  a  month  for  fourteen 
years,  improved  at  5  per  cent  compound  interest,  amount  to  very 
nearly  £120;  but  if  the  company  should  turn  out  prosperous, 
the  value  of  £120  a  share  would  be  reached  before  fourteen  years 
had  expired;  if,  on  the  other  hand,  it  should  be  unsuccessfdl,  the 
10s.  payments  would  have  to  be  continued  for  a  longer  period. 

Ordinary,  or  paying,  shareholders  were  called  unadvanced  share- 
holders; other  shareholders  who  had  borrowed  money  from,  and 
mortgaged  property  to,  the  company,  were  called  advanced  share- 
holders. When  a  loan  was  made  to  a  borrowing  member,  it  was 
considered  as  if  the  society  were  advancing  to  the  member  his 
own  share  or  shares  in  the  society,  taking  from  him  a  security. 

By  rule  17,  it  was  provided  that  any  shareholder  who  should  be 
desirous  of  withdrawing  any  unadvanced  share,  might  do  so  on 
giving  one  month's  notice,  and  he  was  thereupon  to  receive  back 
the  subscriptions  then  paid,  with  interest  at  5  per  cent,  according 
to  Jones  s  tables. 

In  the  previous  report  (1),  will  be  found  a  statement  of  the  more 
important  rules  of  the  society.  The  present  argument  mainly 
turned  on  the  following : — 

"Kule  xn. — 6.  Shareholders  (not  having  executed  a  mortgage 
to  this  society)  continuing  to  neglect  the  payment  of  their  monthly 
subscription^  until  the  fines  thereby  incurred  shall  equal  all  the 
subscriptions  actually  paid,  shall  thereupon  cease  to  be  members 
of  this  society,  and  shall  forfeit  all  their  interest. 

Bule  xxYin. — 1.  That  the  funds  of  this  society  shall  belong  to 
the  members  in  proportion  to  the  time  they  have  been  subscribers^ 
and  at  the  end  of  fourteen  years  from  the  date  of  such  share,  &c, 

(1)  Law  Rep.  3  £q.  168. 
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or  when  the  aocnmulated  snbBcriptions  inth  the  interest  thereon     V^a  W. 
shall  attain  the  yalue  provided  by  these  rulesy  the  holders  of  each        ise? 
nnadyanoed  share^  or  part  thereof,  shall  receiye  in  full  satisfiaction       j^^ 
of  all  dainis  on  this  society  in  respect  of  the  same,  the  sum  of  pJj^^^^SSr 
£120  per  share,  £60  per  half-share,  &o*,  and  thereupon  cease  to    Bdildinq 

,  -  SOCIKTT. 

be  members.  — . 

"  Bole  XXIX.  That  a  meeting  of  the  shareholders,  specially  con* 
Tened  for  that  purpose,  shall  haye  the  power  to  fix  and  determine 
the  period  when  this  society  shall  be  finally  and  completely  dis« 
Bolyed,  by  a  majority  of  at  least  three-fourths  of  the  members  pre* 
sent  ....  That  no  such  dissolution  shall  be  completed  until  the 
close  and  maturity  of  all  shares  then  in  existence." 

Owing  to  the  firauds  of  a  secretary,  who,  in  1862,  absconded  with 
a  sum  of  about  £4000  belonging  to  the  society,  a  winding-up 
became  necessary,  and  an  order  to  that  effect  was  made  on  the 
11th  of  March,  1863.  It  was  at  first  contended  in  Chambers  that 
advanced  shareholders  were  not  contributories,  but  His  Honour 
held  that  they  must  be  placed  on  the  list.  An  order  was  then 
made  authorizing  the  ofScial  liquidator  to  allow  the  advanced 
shareholders  who  had  executed  mortgages  to  the  society  to  redeem 
their  mortgages,  and  this  had  in  all  cases  been  done.  All  debts 
due  to  third  parties  had  been  paid,  and  there  was  now  standing  to 
the  official  liquidator's  account  a  sum  of  £9065  3«.  2d.  consols, 
which  would  pay  to  all  the  shareholders  about  lOs.  in  the  pound 
pro  raid  on  the  value  of  all  their  shares  at  the  date  of  the  wind- 
ing-up order. 

On  the  21st  of  July,  1866,  a  call  of  £12  per  share  was  made, 
under  sect.  102  of  the  Companies  Act,  to  adjust  the  rights  of  the 
ishareholders  inter  se. 

This  call,  as  to  the  advanced  shareholders,  was,  as  above  stated, 
discharged  on  the  10th  of  November  last. 

The  official  liquidator,  upon  the  present  summons,  contended 
that  the  call  ought  to  be 'discharged  also  as  to  the  remaining  or 
unadvanced  shareholders,  on  the  ground  that  no  call  was  necessary 
or  proper,  inasmuch  as  the  remaining  funds  of  the  society,  accord- 
ing to  the  rules,  belonged  to  the  members  in  proportion  to  the 
value  of  the  shares  at  the  date  of  the  winding-up.  He  further 
deposed  that  he  thought  it  necessary  that  the  winding-up  should 
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V.*0.  w.  be  brought  to  a  closey  tLat  none  of  the  nnadvanced  shareholders 

1807  who  opposed  the  summons  had  taken  the  initiative,  and  that  he 

2n  ,0  had  been  instructed  to  take  the  present  course  by  a  resolatioii 

y^^l^^^  passed  unanimously  at  a  meeting  of  the  nnadvanced  shareholdets, 

BuiLDuia     at  which  120  out  of  the  whole  number  of  210,  were  present 
Soomr* 
The  summons  was  opposed  on  behalf  of  some  of  the  unadvanoed 

shareholders,  who  had  subscribed  for  nearly  fourteen  yean,  and 
who  contended  that  calls  ought  to  be  made  till  the  funds  of  the 
society  so  raised  were  su£Bcient  to  pay  off  aU  the  members  the 
full  value  of  their  shares  at  the  date  of  the  winding-up  order. 
The  result  of  this  would  be  that  these  shareholders  would  take 
much  more  out  of  the  funds  than  they  would  get  by  a  simple  dis- 
tribution pro  raid;  whilst  the  amounts  which  the  nnadvanced 
shareholders  who  had  subscribed  for  short  periods  would  receiie 
out  of  the  funds  would  be  much  less  than  what  they  have  to  pay 
for  calls. 

A  preliminary  objection  was  taken  on  behalf  of  the  Bespondents 
that  the  o£Scial  liquidator  ought  to  hold  an  even  hand,  and  not 
appear  to  support  the  case  of  one  set  of  the  contributories  against 
the  rest ;  but  the  objection  was  overruled. 

Mr.  Kay,  Q.C.,  and  Mr.  Wickens,  for  the  official  liquidator  :-^ 

We  contend  that  a  member  of  a  permanent  building  society  is 
not  liable  for  anything  except  his  monthly  payments ;  he  is  not, 
like  a  member  of  a  joint  stock  company,  liable  to  coutribnte 
in  order  to  adjust  the  rights  of  contributories,  under  the  102nd 
section  of  the  Act 

Four  states  of  circumstances  may  be  supposed,  in  one  of  which 
a  permanent  building  society  must  find  itself  when  it  conaes  to  a 
stand-still :  1.  It  may  have  debts  and  no  assets ;  or,  2.  It  may 
have  neither  assets  nor  debts ;  both  of  which  cases  are  unimportant. 
But»  3.  It  may  have  no  debts  remaining,  and  a  surplus  of  assets; 
or,  4.  There  may  be  a  surplus  of  assets  after  paying  back  to  eyeiy 
member  his  subscriptions  in  fulL 

Taking  the  last  case  first,  we  say  the  surplus  would  have  to  be 
divided  among  the  members  pro  rata,  according  to  the  periods  for 
which  they  have  subscribed. 

Then,  supposing  there  is  a  fSEulure  of  assets,  surely  the  members 


w 


VOL.  IV.]  EQUITY  CASES.  683 

mtut  contribute  to  debts  npon  the  same  principle  as  that  on  which     y.-0.  w; 
tbey  would  haye  divided  surplus.  1867 

The  Winding-up  Acts  were  not  meant  to,  and  cannot,  apply  to       jvT^ 
a  case  like  this.    The  so-called  "  rights "  of  oontributories  must  ^^^^ 
always  be  governed  by  the  contract.    This  was  not  a  trading  part-    Bp"^»o 
nership,  but  an  association  of  persons  who  put  money  together        ^-^^  * 
into  a  box,  on  the  understanding  (rule  17)  that  they  might  with- 
diaw  it  whenever  they  pleased. 

Societies  of  this  kind  consist  of  two  sets  of  members,  one  of 
them  being  persons  desirous  of  subscribing  money;  the  other, 
people  desirous  of  borrowing.  It  is  thought  that  these  two  oppo- 
site wishes  may  be  brought  into  contact  with  mutual  advantage ; 
and  the  benefits  to  be  derived  by  all  are  intended  to  be  the  same, 
as  is  shewn  in  this  case  by  the  provision  (rule  14)  that  when  the 
funds  are  not  claimed  by  the  borrowing  members  they  are  to  be 
distributed  by  way  of  shares  amongst  the  subscribing  members, 
by  lot. 

The  former  decision  was,  in  substance,  a  decision  that  this  was 
not  a  partnership,  for  the  advanced  shareholders  were  discharged, 
taking  with  them  an  advantage,  no  doubt,  but  not  the  same  in 
9feeie  as  the  rest.  If  the  advanced  shareholders,  when  paid  off, 
were  held  clear  from  further  contribution,  it  seems  to  follow  that 
the  notion  of  a  partnership  must  have  been  out  of  the  question. 

The  whole  point  turns  upon  this,  whether  or  not  it  was  a  prin- 
ciple (rule  17)  that  any  shareholder  might  withdraw  when  he 
pleased. 

Hr.  Amphlett,  Q.O.,  and  Mr.  W.  A  dark,  for  the  opposing 
shareholders : — 

If  this  contention  be  good  for  anything,  the  whole  of  the  former 
argument  was  thrown  away.  The  Court  decided  that  advanced 
shareholders  were  not  oontributories  for  the  sake  of  adjusting  the 
rights  inter  m  ;  but  if  none  of  the  shareholders  are  oontributories, 
the  distinction  so  elaborately  taken  was  wholly  unnecessary. 

There  is  a  distinct  obligation  contained  in  these  rules,  that  every 
member  shall  contribute  for  fourteen  years,  more  or  less  (rule  12, 
sect  4),  until  his  share  be  worth  £120. 

There  is,  no  doubt,  a  provision  as  to  withdrawal  (rule  17, 


SOOKBTT* 


684  EQinrr  gase&  {l.  b. 

y.jC.vr.  sect  1)9  but  as  poesibly  more  members  may  mak  to  withdnw 

1867  than  there  are  sufficient  assets  to  pay,  the  permission  is  qualified 

^^  by  the  next  section.    If  there  are  210  assets  to  pay  the  letiriDg 

DoHOASTEE  xnember,  he  becomes,  no  donbt^  a  creditor  of  the  society.   The 

FXRMAMXKT 

BmiDiKo  rule  about  retiring  is  one  which  contemplates  the  society  canying 
on  business.  It  does  not  contemplate  the  case  of  a  society  beiog 
wound  up  in  this  Court.  A  winding-up  is  the  same  as  if  all  the 
members  were  to  give  notice  of  withdrawal  at  once. 

The  decision  of  the  Court  as  to  advanced  shareholders  does  not 
affect  the  question  of  partnership  in  the  slightest  degree.  It  only 
went  to  this,  that  according  to  the  contract  (rule  28,  sect  2),  the 
holders  of  advanced  shares  were,  upon  redemption,  to  cease  to  be 
members.  There  can  be  no  doubt  that  this  society  is  within  the 
preamble  of  the  Campanies  Act,  1862. 

It  has  been  argued  that  profits  would  be  divided  rateably,  bat 
there  is  no  such  thing  in  the  system  of  the  society  as  matdng  a 
profit  The  only  effect  of  success  would  be  to  shorten  the  period 
of  subscription. 

We  submit  therefore,  that  everything  must  go  on  until  theffiiU 
value  of  £120  is  paid  up  on  •  every  share.  If  any  members  wish 
to  withdraw,  they  can  do  so  (rule  17,  sect  1),  if  there  happen  to 
be  assets  to  pay  them;  here,  the  assets  are  not  sufficient  to  pay 
th^m.    Then  calls  must  be  made  until  the  assets  are  sufficient 

Supposing  there  to  be  no  assets  and  no  debts,  it  would  be  ex- 
tremely unjust  that  contributories  who  have  subscribed  nearly 
£120,  should,  because  the  society  has  happened  to  come  to  as 
untimely  end,  receive  no  contribution  from  members  who  have 
subscribed  only  a  few  pounds^  The  same  rule  must  apply  where 
there  are  assets  remaining  after  payment  of  debts,  althongh 
insufficient  to  pay  all  the  shareholders  in  fulL 

The  question  is  decided  by  authority:  Farmer  v.  Smilh  (1); 
Sparrow  v.  Farmer  (2) ;  SandJey  v.  Farmer  (3)« 

The  word  ^'  funds  "  (rule  28,  sect  1),  does  not  mean  only  fnn^ 
in  hand ;  it  includes  funds  which  may  have  to  be  raised  to  meet 
withdrawals.  No  dissolution  (rule  29)  is  to  be  completed  untfl  the 
dose  and  maturity  of  all  shares  then  in  existence. 

(1)  4  H.  &  N.  196.  (2)  26  Beav.  511. 

(8)  29  Beav.  862. 
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It  has  been  said  that  this  was  not  a  society  for  profit    But  it     V.*0.  w« 
might  have  tamed  out  prosperous,  and  then  the  members  would       .  1867 
have  got  £120  without  paying  for  it.  jn  re 

As  to  the  right  of  withdrawal  (rule  17,  sect  !)•    In  the  first  pJSS^" 
place,  no  one  did  withdraw,  so  the  rule  is  inapplicable ;  but  the    5^1^^® 

winding-up  order  operates  in  the  same  way  as  a  simultaneous  with-        * 

drawal  on  the  part  of  aU  the  members ;  and  as  there  is  a  yoluntary 
power  of  paying  in  advance,  so  the  Court  has  the  power  of  insist- 
ing upon  compulsory  payment  up  to  £120.  In  the  second  place, 
the  winding-up  order  puts  an  end  to  the  power  of  withdrawal. 
Thirdly,  the  winding-up  more  resembles  a  dissolution  than  any- 
thing else ;  and  the  Court  must  carry  out  the  terms  of  the  contract 
as  closely  as  possible.  Fourthly,  these  members  must  be  regarded 
as  creditors  of  the  society  in  respect  of  the  sums  they  have  ad« 
yanced.  If  this  application  should  prevail,  one  shareholder  will  be 
paid  out  of  the  money  of  another,  which  will  be  opposed  to  the 
principle  of  In  re  Anglesea  Colliery  Company  (1). 

SiE  W.  Page  Wood,  V.C.  :— 

The  more  I  have  considered  this  case,  the  more  I  am  convinced 
that  it  is  governed  by  the  28th  rule,  which  provides  that  the  funds 
of  the  society  shall  belong  to  the  members  ''in  proportion  to  the 
time  they  have  been  subscribers." 

The  present  society  differs  from  all  others  that  I  have  had  to 
consider,  in  the  principle  on  which  new  partners  are  introduced 
into  the  concern.  These  persons  enter  into  the  partnership  at 
different  periods.  It  has  been  ingeniously  argued  that  in  a  joint 
stock  company  also,  members  came  in  at  different  periods.  But 
in  an  ordinary  joint  stock  company  the  purchaser  of  a  share 
stands  in  the  position  of  the  original  allottee ;  and  even  when 
fresh  capital  is  created  by  the  issue  of  new  shares,  the  holders  of 
the  new  shares  are  let  in  to  the  capital  of  the  company  exactly  as 
it  already  stands  with  regard  to  profits  and  losses. 

In  the  case  before  the  Master  of  the  Bolls,  Sandley  v.  Farmer  (2), 
all  the  members  entered  at  the  same  time,  and  all  formed  one 
body.  In  one  instance,  no  doubts  the  advanced  shareholder  had 
been  very  backward  in  paying  his  subscriptions ;  still  he  was  held 

(1)  Law  Rep.  1  Ch.  555.*  (2)  29  Beav.  862. 
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•y.-0.  W.  entitled  to  redeem  on  payment  of  the  fines  for  which  he  had  be- 

1867  come  liable,  and  of  his  suhecriptions  to  the  end  of  the  esUmated 

^[Ttf  period.    The  regulation  which  called  upon  all  to  pay  equally  was 

S^^^^^'^  perfectly  just>  because  all  were  equally  partners,  and  all  were 

Buiij>iKa  held  bound  to  contribute  equally. 

SOCXSTT. 

;. '         In  this  instance,  I  think,  the  28fih  section  enables  the  Ckmrt  to 

do  justice  in  the  case.  As  I  have  observed,  the  membeis  of  this 
society  were  brought  into  it  in  successive  batches.  Now,  suppose 
the  society  had  incurred  a  heavy  debt  just  before  a  new  batch  was 
•introduced,  it  would  manifestly  have  been  inequitable  that  the  new 
members  should  be  brought  in  for  the  express  purpose  of  paying 
off  a  debt  over  the  incurring  of  which  they  had  no  controL 

In  this  instance  similar  difficuties  have  arisen.  But  the  28th 
rule  seems  to  have  been  passed  to  meet  this  sort  of  case.  If  this 
be  not  the  meaning  of  the  rule,  it  is  di£Scult  to  see  what  the  mean- 
ing of  it  was  intended  to  be.  The  members  of  the  society  are  not 
equal  partners — ^they  are  very  unequal  partners.  Ordinarily,  no 
doubt,  when  a  man  enters  a  joint  stock  company,  he  does  not  par- 
ticipate in  proportion  to  the  time  for  which  he  has  been  a  member. 
He  participates  in  proportion  to  the  number  of  his  shares ;  because 
the  value  of  each  share  which  he  has  acquired  is  the  same  as  that 
of  every  other  share.  In  the  case  I  have  put  last,  if  the  share- 
holder pays  on  his  share  in  advance,  he  stands  in  the  position  of  a 
creditor  to  the  company ;  and  in  almost  all  companies'  deeds  and 
articles  there  is  contained  a  power  to  raise  more  capital. 

But  in  this  instance  persons  who  come  in  are. expected  to  pay  a 
monthly  subscription  of  10a.  for  fourteen  years,  or  until  their  shares 
shall  equal  £120  in  value.  Some  of  these  persons  have  sub- 
scribed for  more  than  seven  years,  some  for  less,  and  the  28th  rule 
says  that  the  funds  shall  belong  to  the  members  in  proportion  to 
the  time  they  have  been  subscribers. 

Then  the  question  is,  to  whom  do  the  remaining  assets  belong? 
Suppose  that  A.^  representing  half  of  the  shareholders,  have  sab- 
scribed  for  fourteen  years,  and  P.,  representing  the  other  haU 
have  subscribed  for  seven  years,  and  the  funds  have  all  been  put 
into  a  common  box,  it  follows  that  two-thirds  of  the  fimd  will 
belong  to  A.,  and  one-third  to  B.  K  creditors  have  to  be  paid, 
one-half  lyill  suffer  the  loss  of  tworthirds  of  the  debts,  the  other 
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half  will  suffer  the  loss  of  the  remaining  third.    If  it  were  other-     V.  0.  W. 
wise  a  batch  of  new  members  coming  in  after  debts  had  been  in-       i867 
curred,  would  hare  to  share  it  equally  with  the  old  members.  ^7« 

The  fallacy  of  the  opposite  view  of  the  case  is  this : — ^It  is  said,  Poncaotbr 

Fkrhanext 

suppose  the  debts  had  been  paid  by  a  call  upon  all  the  share-    Boldtnq 

holders  equally,  that  would  not  fall  upon  the  members  rateably  to        

their  periods  of  subscription.  But  that  argument  is  founded  on  a 
oonfnsion  of  the  rights  of  these  partners  inier  se,  and  their  rights 
as  regards  creditors.  If  the  concern  is  dissolyed,  then,  as  to  the 
rights  of  the  members  inter  9$,  I  cannot  find  any  provision  in 
these  rules  which  says  that  these  partners  are  to  be  called  upon 
to  do  that  which  practically  cannot  be  done,  namely,  to  make  up 
enough  to  give  £120  to  each  of  the  shareholders. 

The  rule  as  to  dissolution  was  not  intended  to  come  in  force 
until  the  last  batch  of  shares  had  matured.  Here  the  whole 
thing  is  stopped  by  the  m  major  of  a  compulsory  winding-up 
order,  or  they  agree  amongst  themselves  that  the  thing  must 
be  stopped,  and  it  is  stopped.  On  the  one  hand,  I  find  a  rule 
expressly  stating  that  the  funds  are  to  belong  to  the  members  in 
proportion  to  their  periods  of  subscription ;  on  the  other  hand,  I  do 
not  find  a  rule  that  in  all  cases  they  are  to  pay  up  to  £120  a 
share. 

I  certainly  shall  not  direct  a  call  to  be  made  under  the 
Winding-up  Acts. 

The  position  of  the  official  liquidator  has,  no  doubt,  been  one  of 
much  difficulty.  I  do  not  know  how  he  was  to  settle  this  question 
without  coming  to  the  Court,  for  I  cannot  hold  that  he  was  bound 
to  keep  this  matter  in  suspense  until  an  application  came  from 
the  other  side.  I  think  that  he  has  taken  the  proper  course  in 
bringing  the  matter  forward  as  he  has  done. 

The  call,  then,  will  be  discharged ;  the  costs  will  be  taxed  and 
paid,  and  the  fund  divided  amongst  the  members  pro  rata  accord- 
ing to  the  28th  rule. 

Solicitors  for   the  Official  Liquidator:  Messrs.  Van  8a/ndau, 
Ctmminff,  d  Sons,  agents  for  Mr.  Fisher,  Doncaster. 
Solicitors  for  the  Bespondents :  Messrs.  Tippetts  <&  Son. 

Vol.  IV.  2  U  2 
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V..C.W.  KENT  V.  FREEHOLD  LAND  AND  BRICKMAKING 

1867  COMPANY. 

\     'a[  '    Campany-^Fectificaiion  of  jReguter^^MitrepreaniaiioM  of  Fad  m  Profpedw- 
Omimion  tf  Fa/cU-^Fraud — Varianee  hetioeen  Pro$pechu  and  Artida. 

By  the  prospectus  of  a  freehold  land  and  brickmaking  company,  isBued  in 
October,  1865,  by  the  promoter  and  certain  directera  who  had  been  indooed 
to  join  in  the  project  of  starting  the  comtiany  by  a  bonus  of  £100  each,  and 
the  promise  of  £600  a-year  remuneration  money,  it  was  announced  that  tbe 
capital  was  to  be  £25,000  in  5000  shares ;  that  a  dividend  of  15  per  ceot 
had  been  guaranteed  for  five  years ;  that  a  freehold  estate  bad  been  purchased 
for     6250 ;  that  one^half  the  required  capital  had  been  subscribed  hj  the 
directors  and  their  friends ;  and  that  A.^  the  land  proprietor,  bad  taken 
500  shares.    In  the  same  prospectus  were  embodied  reports  of  anrrejon, 
which  spoke  of  the  land  as  the  **  property  "  and  the  **  estate "  of  A.    Tj 
the  memorandum  of  association,  registered  on  the  21st  of  November,  I860, 
the  objects  of  the  company  were  given  as  more  extensive  than  thoee 
announced  in  the  prospectus.    By  the  articles  of  association  it  was  stat^ 
that  the  company  was  established  for  the  purpose  of  purchasing  a  particular 
piece  of  land  for  £6250,  and  that  the  directors  were  to  pay  the  promoter,  as 
a  reimbursement  for  all  costs,  charges,  and  expenses  of  every  kind,  £1500. 
The  facts  were  that  no  guarantee  other  than  a  verbal  guarantee  by  the  pnh 
meter  was  ever  entered  into ;  that  in  September  and  October,  1865,  the  pro- 
moter contracted  with  A,  for  the  purchase  frxnn  him  of  the  land  described 
in  the  prospectus  and  articles  for  £1500,  of  which  £500  was  to  be  paid  in 
shares ;  and  then  verbally  agreed  with  the  directors  to  resell  it  to  them  for 
£6250 ;  that  the  directors  took  only  twenty  shares  each,  and  that  the  whole 
of  the  shares  subscribed  for  did  not  amount  to  one-half  of  the  capital 

Plaintiff  having,  on  the  7th  of  November,  1865,  applied  for  100  8har6B,uid 
paid  £100  for  deposit,  £100  for  albtment,  and  two  calls  of  £100  eacb,  filed  the 
bill  in  October,  1866»  against  the  company,  the  directors^  and  the  proinoter, 
seeking  to  have  his  name  removed  from  the  list,  and  to  have  tbe  mooej^ 
returned,  on  the  ground  of  fraudulent  misrepresentation  and  suppression  L'^ 
facts.  A  petition  for  winding  up  the  company,  which  bad  paid  one  qaartf  Hj 
dividend  only,  was  presented  in  September,  1866,  and  a  winding-up  order  ffsi 
made  in  November  following: — 

Held^  that  the  Plaintiff  was  not  entitled  to  relief  on  the  ground  of  More  c^ 
the  promised  guarantee,  he  having  made  no  uctquiry  into  its  natare  cr 
existence ;  but  that  he  was  entitled  to  relief  on  the  ground  of  tbe  misrepr^ 
sentations  as  to  the  amount  of  subscribed  capital,  and  as  to  tbe  purchase- 
money  :  and  his  name  was  ordered  to  be  removed  from  tbe  list  of  memhen, 
together  with  an  account  of  receipts  and  payments,  and  repayment  of  the 
balance  to  him,  with  costs,  against  all  the  Defendants. 

It  is  not  open  to  a  shareholder  who  has  taken  a  dividend  to  complain  that 
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the  objects  of  the  componyy  as  stated  in  the  articles,  are  more  extensive  than     Y.-O.  W. 

those  stated  in  the  prospectus,  lg^ 

Ohsenrations  on  the  fiaming  of  a  prospectus.  ^^'v^ 

Kxxn 

V. 

was  a  motion  for  decree.                                                          Fkbbhold 
The  bill  was  filed  by  John  Clarke  Kent  against  the  Freehold  Land  BRiomAKniG 
and  Brichmaking  Company ^  Limitedy  John  Edward  Panterf  John       * 


Tms 


Broderiek  Hartwdl,  Joseph  H.  TiUlon,  Edward  Charles  Lea,  and 
Thomas  Spargo,  praying  that  the  register  of  members  of  the  com- 
pany might  be  rectified  by  striking  out  the  Plaintiff's  name ;  for  a 
declamtion  that  the  Plaintiff's  application  for  shares  was  obtained 
by  fraud ;  for  an  inquiry  whether  any  and  what  proportion  of  four 
Bumg  of  £100  were  paid  by  the  Plaintiff  to,  or  for  the  use,  or  by 
the  direction  o^  the  company ;  for  a  declaration  that  under  the 
circumstances  alleged  the  Defendants  Panter,  HartweU,  Tilston,  and 
Lea,  had  constituted  themselves  trustees  for  the  Plaintiff  of  the 
same  four  sums,  and  that  the  company  had  also  constituted  itself 
trustee  for  the  Plaintiff  of  so  much  of  the  same  sums  as  had  been 
paid  to,  or  for  the  use^  or  by  the  direction  of  the  company,  and 
that  all  the  Defendants  were  jointly  and  severally  liable  to  repay 
to  the  Plaintiff  such  moneys,  with  £15  per  cent  interest,  being 
equivalent  to  the  dividend  represented  by  the  prospectus  to  have 
been  guaranteed,  and  that  they  might  be  decreed  to  pay  such 
moneys  to  the  Plaintiff  by  a  short  day;  also  for  an  account  of  what 
proportions  of  the  same  four  sums  had  come  to  the  hands  of  the 
Defendant  Bpargo,  and  for  a  declaration  that  he  was  liable,  and 
might  be  decreed  to  make  good  to  the  Plaintiff  what  might  be 
found  due,  with  interest,  and  for  an  injunction  to  restrain  an  action 
for  calls. 

The  bill  alleged  that  shortly  before  November,  1865,  the  Defen- 
dants (other  than  the  company)  associated  themselves  together  in 
the  formation  of  the  above-named  company,  and  prepared  and 
issued  a  prospectus,  in  which  it  was  stated  that  the  capital  was  to 
be  £25,000,  divided  into  5000  shares  of  £5  each,  the  deposit  £1 
upon  application,  and  £1  upon  allotment.  Then  followed  this 
statement :  ''  A  guaranteed  dividend  of  not  less  than  15  per  cent, 
for  the  fiu^t  five  years,  and  all  profits  above  20  per  cent,  will  be 
carried  to  the  freehold  land  purchase  account." 

2  (72  2 
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y.-G.  W.         The  oames  of  Messrs.  Pantety  HarlweU,  TiUton,  and  Lea  were  in 
1867        the  list  of  directors,  and  the  following  statements  appeared:— 

I  Kestc  **  This  company  has  been  formed  for  the  purpose  of  purchasing  a 

'  FBEmoLD    freehold  estate  in  the  neighbourhood  of  the  town  of  Arundd,  in  the 

B^^^m  <^^^*y  o^  ^**«^>  0^  ^^<^^  ^^  ^^  discovered  a  valuable  deposit 
OoMPAKY.    of  fine  'plastic    clay/    well    adapted  for    the    manufacture  of 

bricks.  .  •  • 

"  The  freehold  has  been  purchased  for  the  sum  of  £6250,  subjed; 
to  a  royalty  of  2a.  G(Z.  per  1000  for  bricks. 

^'The  series  of  dividends  of  15  per  cent,  will  be  payable  ...  in. 
quarterly  succession. 

''  One-half  the  required  capital  has  been  subscribed  by  the 
«  directors  and    their  friends;   and  the  directors  will  allot  the 

remaining  shares  in  the  order  in  which  applications  are  le- 
ceived. 

"  A  great  evidence  of  the  intrinsic  value  of  the  property,  irre- 
spective of  the  interest  taken  by  the  directors,  is  that  Mr.  Z 
Spencer,  the  land  proprietor,  has  taken  500  shares,  being  one-tenth 
of  the  capital,  and  is  engaged  to  supervise  the  works  at  a  nominal 
sum  of  £150  per  annum." 

Then  followed  a  report  from  a  surveyor,  which  oommenced 
as  follows :  **  I  have  carefully  inspected  the  property  belonging  to 
Mr.  Spencer,  situate  in  the  parish  of  Waminffeamp,  in  the  neigh- 
bourhood of  the  town  of  Arwf^deip  and  gave  a  highly  fiivourabk 
account  of  the  situation  and  quality  of  the  clay ;  and  stated  that 
100,000,000  bricks  would  be  produced  at  an  aggregate  profit  to 
the  company  of  £100,000*  Another  report  by  another  surveyor 
followed,  which  spoke  in  highly  favourable  terms  of  the  natare  of 
the  clay  on  '*  the  two  several  parcels  of  5a.  Sr.  30p.  and  2a.  Ob.  36p. 
of  land,  part  of  the  said  estate  of  Mr.  Spencer y 

The  Plaintiff  having  seen  the  prospectus  and  other  annonnoe- 
ments,  on  the  7th  of  November,  1865,  applied  for  100  shares,  and 
forwarded  a  draft  for  £100  to  the  company's  bankers,  as  a  deposit 
On  the  16th  of  November,  a  notice  of  allotment  was  received  bj 
the  Plaintiff,  who,  on  or  about  the  5th  of  December,  paid  a  farther 
sum  of  £100  to  the  same  bankers.  On  the  3rd  of  January,  1866» 
he  received  a  certificate  for  100  shares.    On  the  3rd  of  February 
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he  received  notioe  of  a  call  of  £1  per  share,  and  paid  a  third  sum     V.-C.  w. 
of  £100  in  respect  of  it  on  the  21st  of  February.  1867 

In  the  course  of  the  same  month  the  Plaintiff  received  a  copy  of       Kent 
a  circular  letter,  marked  "  private,"  signed  by  Edmund  Smiih,    frk^old 
deseribiog  himself  as  "  a  fellow  shareholder,"  objecting  to  the  call,  ^^^  and 
and  stating  as  follows :  ^  I  find  that  but  little  more  than  half  the    Company. 
^res  have  been  subscribed  for;'*  and  drawing  attention  to  the 
circumstances  that  the  *' articles"  provided  for  the  pajrment  to 
the  directors  of  £600  per  annum,  and  to  the  promoter  of  £1500. 
A  circular  letter,  dated  the  21st  of  February,  1866,  was  thereupon 
issued  by  the  directors,  stating  that  the  number  of  shares  was 
^^sofSdent  to  carry  out  the  project  (with  economy)  to  a  successful 
issue;"  that  each  of  the  directors  held  and  had  paid  for  twenty 
shares,  being  the  requisite  qualification;  and  that  the  call  and 
the  directors'  remuneration  were  strictly  in  accordance  with  the 
prospectus  and  articles. 

On  the  2nd  of  April,  1866,  the  Plaintiff  received  a  first  dividend 
of  £6  14b,  lid.,  with  a  letter  in  which  it  was  described  as  **  the 
first  quarterly  guaranteed  dividend  at  the  rate  of  15  per  cent,  per 
annum  on  the  amount  paid"  on  the  shares. 

On  the  14th  of  May,  1866,  he  received  notice  of  a  second  call  of 
£1  per  share,  and  on  the  1st  of  June  he  paid  a  fourth  sum  of  £100 
to  the  company's  bankers.    - 

A  second  quarterly  dividend  became  due  on  the  16th  of  May, 
but  was  never  paid. 

On  the  24th  of  July  the  Plaintiff  received  from  the  secretary, 
in  answer  to  a  request,  a  copy  of  the  memorandum  and  articles 
of  association  of  the  company,  registered  on  the  21st  of  Novem- 
ber, 1865.  From  the  memorandum  it  appeared  that  the  objects 
of  the  company  were  *'  to  purchase  freehold,  leasehold,  or  copy- 
bold  land  in  England,  for  the  purpose  of  carrying  on  thereon  the 
making  of  bricks,  &c. ;  to  carry  on  the  manufacture  of  the  articles 
above-mentioned^  and  for  that  purpose  to  purchase  all  necessary 
niachinery,  &c.;  to  freight  ships,  vessels,  or  barges;  to  contract 
with  railway  companies  or  other  persons  for  carriage,  &c.;  and 
to  purchase  any  freehold  land,  and  also  take  on  lease  any  property, 
for  the  purpose  of  carrying  on  the  business  of  brickmaking,  and 
the  disposal  of  the  articles  manufactured,  and  also  to  sell  and 
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v.  0.  w.  dispose  of  the  same,  or  grant  building  or  other  leases^  as  may  l)e 

1867  deemed  advisable."    The  seven  subscriber  were  the  Defendants 

y^  TUsbm^  Fofnter^  Lea,  and  Hartwdl,  Charles  Snewin  (the  secretary, 

ParaoLD  ^^^  subscribed  for  one  share),  the  Defendant  Sparffo^  and  John 

Ijaxd  and  Shimmin  (who  subscribed  for  ten  shares). 

Bbickmakikq  .  •  . 

GoKPAKT.  The  articles  recited  that  the  company  was  established,  amongst 
other  things,  for  the  purpose  of  purchasing  a  piece  of  land  in  the 
parish  of  Arundel,  Sussex,  for  the  price  of  £6250,  to  be  paid  as 
follows :  ^  the  sum  of  £2250  within  seven  days  after  allotment  of 
shares  in  the  company,  and  the  balance  in  such  manner  as  might 
be  agreed  upon  between  the  directors  and  the  vendor,  and  subject 
to  a  royalty  of  28.  6d.  for  every  1000  bricks  manufactured  on  the 
said  property."  The  directors  were  to  be  entitled  to  set  apart  and 
receive  for  their  remuneration  a  sum  not  exceeding  £600  per 
annum ;  and  they  were  empowered  to  '^  pay  out  of  the  funds  of  the 
company  to  the  vendor  the  sum  of  £6250,  the  agreed  poichaae- 
money  for  the  property,  as  before  mentioned,"  and  to  **  pay  the 
said  sum  in  such  manner  and  form  as  they  and  the  vendor  may 
agree  upon,  and  may  enter  into  such  arrangements  as  they  may 
think  fit  for  securing  the  royalty  of  2s.  6d.  to  the  vendor."  Also, 
'*  out  of  the  first  moneys  coming  into  their  hands"  to  ^pay  to  the 
promoter  of  the  company,  as  a  reimbursement  and  remuneration 
for  all  costs,  charges,  and  expenses  •  /  •  of  every  kind  soever 
incurred  in  and  about  the  promotion  and  getting  up  of  the  com- 
pany, and  in  respect  of  all  other  matters  whatsoever,  up  to  and 
including  the  allotment  of  shares,  the  sum  of  £1500." 

The  bill  stated  that  prior  to  the  20th  of  July,  1866,  the  Plaintiff 
*'  had  no  knowledge  whatever  of  the  existence  of  such  memoran- 
dum or  articles,"  and  that  on  the  24th  of  July  his  solicitor  wrote 
demanding  repayment  of  the  £400,  and  interest  at  15  per  cent ; 
and  alleged  that  the  Defendant  company  was  a  wholly  different 
company  from  that  mentioned  in  the  prospectus. 

The  bill  stated  that  since  the  20th  of  July,  1866,  the  Plaintiff 
had  learnt  that  by  some  contract  in  writing,  dated  the  15th  of 
January,  1866,  Mr,  T.  Spencer  agreed  to  sell,  and  the  Defendant 
Spargo  agreed  to  purchase,  a  small  plot  of  land  in  the  parish  of 
Arundel,  for  £1500  in  cash  and  £500  to  be  paid  in  shares;  and 
that  this  plot  of  land  was  the  same  as  that  stated  in  the  articles  to 
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have  been  parchased  for  £6250 ;  and  that  a  secret  bargain  was     Y.-O.  w. 
entered  into  by  the  Defendants  (the  directors)  and  Sparge,  that  the        1867 
sum  of  £4250,  the  difference^  was  to  be  dlTided  between  them  in       ^^^^ 
certain  proportions.  „    * 

Further,  that  no  dividend  of  15  per  cent,  nor  any  dividend,  had    Land  avu 
been  gaaranteed,  as  stated  in  the  prospectus.  Compakt. 

Also  that  one-half  of  the  capital  of  £25,000  was  never  erabscribed 
by  the  directors  and  their  friends,  as  represented  in  the  prospectus. 

That  Mr.  Spencer  never  applied  for  or  accepted  500  or  any 
shares  or  share  whatever  in  the  company,  except  so  &r  as  the 
£500  was  concerned. 

The  bill  charged  that  all  the  moneys  received  by  the  directors 
had  been  frandnlently  appropriated  in  the  following  payments : — 
To  Thomas  Spargo,  on  account  of  the  £6250  mentioned  in  the 
agreement  recited  in  the  articles  of  association,  £2250 ;  to  Thomas 
Sfargo,  as  promoter  of  the  company,  £1500 ;  to  the  Defendants 
PanteTj  HartweH,  Tilston,  and  Lea,  as  remuneration  for  their  ser- 
vices as  directors,  £300 ;  to  the  purchase  of  certain  shares  in  the 
capital  of  the  company,  £80 ;  and  in  payment  of  the  dividend, 
£302  16s.  3d. 

On  the  13th  of  August,  1866,  the  Plaintiff  received  notice  of  a     * 
third  call  of  £1  per  share, 'which  he  did  not  pay,  and  on  the  4th 
of  October  an  action  was  commenced  against  him.     On  the  8th  of 
October  he  filed  the  present  bill,  charging  fraud,  misrepresentation, 
and  suppression  of  material  facts. 

On  the  12th  of  November,  1866,  an  order  for  winding  up  the 
company  was  made  by  the  Master  of  the  Bolls,  upon  two  Petitions, 
one  of  which  was  presented  on  the  25th  of  September,  and  the 
other  on  the  18th  of  October. 

The  Defendant  Spargo,  by  his  answer,  filed  the  17th  of  January, 
1867,  said  that  he  was  the  promoter  of  the  company,  and  that  in 
October,  1865,  he  requested  the  Defendants,  Panter^  SartweU, 
Tihhnf  and  Lea,  to  consent  to  take  shares,  and  in  order  to  induce 
them  so  to  do,  he  offered  to  pay,  and  subsequently  did  pay,  them 
£100  eachu    He  admitted  having  prepared  the  prospectus. 

He  set  forth  a  contract  in  writing,  dated  the  15th  of  January, 
1866,  following  two  others  made  in  the  September  and  October 
preceding,  whereby  it  was  declared  that  the  Defendant  Sparge  had 


594  EQurnr  gases.  [l  s. 

y.-CW.     that  day  purchased  a  piece  of  land  in  Amndd  for  flie  som  of 

1867       £1500  (not  £2000,  as  alleged  in  the  bill)  and  had  paid  a  deposit 

^^       of  £50 ;  and  it  was  thereby  agreed  between  T.  Spencer  and  T. 

P   ^'         Sparffo  that  the  sale  and  purchase  should  be  completed  agreeably 

Laki>  and    to  the  conditions  of  sale,  as  applicable  to  a  sale  by  private  con- 

Ck>iiFANY.    tract,  £500,  part  of  the  purchase-money,  having  been  already  paid 

by  T.  Sparffo  on  account  of  shares  in  the  company  applied  for  by 

21  Spencer;  the  purchase  to  be  completed  on  or  before  the  15th  of 

February  then  next. 

He  admitted  that  this  was  the  same  property  as  that  described 
in  the  articles  of  association ;  and  said  he  paid  Mr.  Spencer's  Boli« 
citor  £50  in  cash  on  the  15th  of  January,  and  £400,  by  a  cheque, 
in  April,  1866.  He  further  said  that  he  had,  at  Spencer's  request, 
paid  £1000  in  respect  of  shares  applied  for  by  Spencer  in  the  com- 
pany ;  but  that  he  did  not  pay  this  £1000  to  the  company  in 
cash,  but  only  by  deducting  the  same  from  the  money  owing  to 
him  {Spargo)  by  the  company. 

He  said  the  company  did,  through  the  directors,  yerbally  agree 
with  him  for  the  purchase  of  all  he  had  agreed  to  purchase  from 
Spencer  J  and  denied  any  agreement  with  the  directors  to  participate 
4  in  the  difierence  between  £6250  and  £1500. 

He  said  that  he  yerbally  agreed  with  the  directors  that  he  would 
secure  during  five  years  a  dividend  of  15  per  cent,  by  depositing 
with  them  in  trust  for  that  purpose  a  sum  of  £1000,  but  sach  sum 
never  was  deposited,  because  the  purchase  had  never  yet  been 
completed. 

He  admitted  that  the  whole  of  the  subscriptions  fell  very  iitf 
short  of  one-half  of  the  entire  capital,  but  not  of  the  ^'  required" 
capital  mentioned  in  the  prospectus ;  and  that  only  1500  shares 
were  ever  allotted,  including  Mr.  Spencer's  500,  and  239  allotted 
to  himself. 

He  admitted  that  he  had  never  paid  anything  to  the  company, 
and  that  sums  amounting  to  £6966  had  been  paid  by  the  company 
to  him. 

He  was  willing  that  the  £302  168.  3^.  should  be  placed  to  his 
debit,  as  against  the  £1000  agreed  to  be  deposited  by  way  of 
guarantee. 
The  Defendants,  ParUer,  HarimU,  Tihtan,  and  Lea,  by  their 
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answer^  filed  the  18ih  of  January,  ISST,  denied  haying  had  anything  Y.^.  W. 

to  do  with  the  preparation  of  the  prospectus.  They  admitted  having  i867 

received  £100  each  from  Spargo,  and  £300  for  remuneration  ^^ 

money.  _    •• 

A  motion  made  on  the  15th  of  November,  1866,  to  have  the  Lahd  axd 

Plaintiff's  name  removed  from  the  register,  and  for  an  injunction,  Gomfaiit. 
was  ordered  to  stand  to  the  hearing ;  and  the  present  application 
was  made  both  in  the  suit  and  under  the  35th  section  of  the 
Cmpanies  Ad,  1862. 

Mr.  a.  M.  Oiffard,  Q.O.,  and  Mr.  Lococh  Webb,  for  the  Plain- 

tiff:— 

The  Plaintiff  was  induced  to  take  the  shares  by  the  following 
iraudulent  misrepresentations: — 1.  That  payment  of  the  15  per 
cent,  dividend  was  guaranteed;  2.  That  the  freehold  had  been 
purchased  for  £6250  and  a  royalty ;  3.  That  one  half  the  capital 
liad  been  subscribed  by  the  directors  and  their  friends ;  4.  That 
Speficer  had  taken  500  shares,  irrespective  of  the  interest  taken 
by  the  directors.  These  are  8u£Scient  to  bring  the  case  within 
Bo$8  V.  Estates  Investment  Company  (1) ;  SmUKs  Case  (2) ;  Central 
Railway  Company  of  Venezvda  v.  Kisch  (3). 

There  was  also  material  variance  between  the  articles  and 
prospectus. 

Mr.  W.  M.  James,  Q.C,,  and  Mr.  CraehnaH,  for  the  company  and 
the  official  liquidator : — 

The  bill  was  not  filed  till  after  one  of  the  winding-up  Petitions 
was  presented.  • 

The  Plaintiff  has  come  too  late :  Wilkinson's  Case  (4).  Even 
frand  may  be  condoned  by  a  shareholder. 

In  BO  far  as  the  Plaintiff  asks  relief  on  the  ground  of  variance, 
he  has  mistaken  his  remedy :  Stewart  v.  Austin  (5). 

Mr.  Kay,  Q.C.,  and  Mr.  J.  Napier  Higgins,  for  the  directors. 

Mr.  Bruce,  Q.C.,  and  Mr.  F.  J.  Wood,  for  Spargo : — 

The  agreement  for  a  guarantee  was  prepared,  but  never  executed, 

(1)  Law  Rep.  3  Eq.  122.  (3)  Law  Rep.  2  H.  L.  99.     ^ 

(2)  Ibid.  2  Ch.  604.  (4)  Ibid.  2  Ch.  536. 

(6)  Law  Rep.  8  Eq.  299. 
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Y.-G.  w.     because  the  company  were  not  in  a  position  to  complete  their  pm^ 
1867        chase.     Spargo  admits   his  readiness  to  be  debited  with  the 
^       de302  16«.  3c?. 
p.   ^'  As  to  the  purchase  of  the  freehold^  Boss  y.  Edates  Invedmeni 

Land  ahd    Company  (1)  does  not  apply,  inasmuch  as  Spargo  had  an  equitable, 
GoMPASY.    if  not  a  legal  title.    The  price  was  set  out  m  the  prospectus. 

Ajs  to  the  capital,  it  is  only  the  '* required"  capital  that  is 
spoken  of,  not  the  actual  capital. 

It  has  never  yet  been  held  that  it  is  incumbent  to  state  in  a 
prospectus  the  whole  amount  that  directors  may  have  agreed  to 
give  a  promoter.  The  question  is,  how  fietr  a  prospectus  is  defecti?e 
in  not  stating  all  the  arrangements  connected  with  the  formation 
of  a  company. 

[The  Yice-Chancellob,  at  the  dose  of  the  Defendants'  argu- 
ment, said  he  would  consider  the  case,  and  possibly  reserve  bis 
judgment  till  after  tha  decision  of  the  House  of  Lords  in  In  re 
Overendy  Oumey,  &  <%.,  Limited.  If  necessary,  he  would  hear  the 
reply.] 


Aug.  3.    Sib  W.  Page  Wood,  V.C.  :— 

When  this  case  stood  over,  the  question  was,  whethw  or  not 
Mr.  CUffard  should  reply. 

It  now  appears  to  me  that  no  reply  is  necessary.  The  only 
question  on  which  possibly  I  might  derive  some  light  from  the  im- 
portant case  of  In  re  Overend^  Oumey,  <&  Co.,  now  pending  in  the 
House  of  Lords,  is  that  of  the  time  and  delay  which  have  occurred 
in  this  case.  But  the  point  really  does  not  seem  to  arise  here, 
inasmuch  as  that  which  is  one  of  the  principal  frauds  alleged  in 
this  case,  I  mean  the  enormously  enhanced  price  at  which  this 
land  was  sold  by  the  promoter  to  the  company  over  that  which  he 
gave  for  it,  and  which,  in  other  words,  was  simply  promotion-monej^ 
was  not  known  to  the  Plaintiff,  at  all  events  imtil  very  shoitlr 
before  the  suit  was  instituted. 

The  facts  of  the  case  are  these : — The  Defendant,  Thomas  Sparge. 
is  minded  to  get  up  a  company,  and  with  that  view  he  looks  first 

(1)  Law  Rep.  3  Eq.  122. 
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into  the  land  market  for  some  land,  and  buys  about  eight  acres  for  v.-c.  W. 
£1500,  which  was  probably  a  tolerable  price,  it  being  said  to  con-  ise? ' 
tain  not  otherwise  than  valuable  brick  earth.  Haying  purchased  ^^ 
the  land  for  £1500,  he  goes  into  the  director  market,  and  he  buys  p^^^^-j, 
six  directors  by  giving  them  each  £100.  Afurther  engagement  was  ^^aitd  ahd 
that  they  should  have  £100  a  year.  I  think  there  were  only  five  CouPAirT. 
appointed,  but  giz  were  contemplated.    There  was,  therefore,  to  be  ^ 

paid  to  them  £600  a  year  for  their  labour.  Having  done  that,  he . 
and  the  directors  put  their  heads  together  to  fiame  a  prospectus. 
I  say  *'  he  and  the  directors,'*  because  there  is  no  doubt  the  pro- 
spectus was  framed  by  Spargo^  and  assented  to  by  the  directors. 
^rgo  aajB  it  was  distinctly  with  their  assent ;  they  are  not  quite 
80  frank  in  their  admissions ;  but  they  must  be  held  answerable  for 
the  statements  it  contained. 

The  prospectus  was  advertised  in  November,  1865.  Then  the 
facts  are,  that  Sparge,  having  given  £1500  for  this  land,  makes  a 
sort  of  private  arrangement  (there  was  no  written  agreement)  with 
the  directors,  as  agents  on  behalf  of  the  company  (they  having 
received  from  him  this  gratuity  of  £100  each,  and  the  proinise  of 
£600  a  year),  that  the  company  should  give  him  £6250  for  the 
land,  for  which  he  had  agreed  to  pay  only  £1500.  It  is  after- 
wards inserted  as  a  stipulation  in  the  articles  of  association  that 
the  directors  are  to  pay  to  the  vendor  out  of  the  funds  of  the 
company  this  enhanced  price,  and  a  sum  of  £1500  to  Spargo  by 
way  of  promotion-money. 

That  scheme  being  arranged,  what  do  they  tell  the  public? 
Firsts  that  the  capital  is  £25,000,  divided  into  5000  shares  of  £5 
each.  Then  they  mention  that  ^  a  guaranteed  dividend  of  not  less 
than  15  per  cent,  for  the  first  five  years,  and  all  profits  above  20 
per  cent,  will  be  carried  to  the  freehold  land  purchase  account" 
Then  they  announce  to  the  world  the  names  of  the  directors, 
Spargo  not  being  one,  and  that  the  company  "  has  been  formed  for 
the  purpose  of  purchasing  a  freehold  estate  in  the  neighbourhood 
of  the  town  of  Arwndd  :'* — [His  Honour  read  the  passage.]  They 
describe  this  land  in  somewhat  glowing  colours,  but  I  will  assume 
that  the  description  is  not  overstated.  Then  they  go  on  to  say  that 
"  the  fireehold  has  been  purchased  for  the  sum  of  £6250,  subject  to  a 
royalty  of  2s.  Qd,  per  1000  for  bricks."    That  royalty  was  to  be  paid 
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Y.-a  w.     to  Sjpargo  in  addition  to  the  promotion-money.    The  trath  was, 

ig67       that  the  freehold  had  been  purchased  for  £1500.    Although  the 

^       agreement  did  iM,t  exist  in  its  present  form  nnta  Jimuaiy,  I  think 

.^  ^'         on  aereement  had  been  come  to  in  October  sufficient  to  justify 

Land  and    the  statement  that  the  land  had  been  purchased.    At  this  time 

CoMFAVT.    the  articles,  which  speak  of  this  sale  for  £6250,  and  which,  it  is 

said,  ought  to  be  treated  as  an  agreement,  because  they  were  signed 

by  Spar ff  Of  were  not  registered. 

Then  the  prospectus  goes  on  to  say  that  '*  one-half  the  required 
capital  has  been  subscribed  by  the  directors  and  their  fnends." 
Now,  the  capital  had  been  stated  at  £25,000,  and  not  a  quarter  of 
that  had  been  subscribed  for.  Then  it  goes  on  to  say : — ^^  A  great 
evidence  of  the  intrinsic  value  of  the  property,  irrespective  of  the 
interest  taken  by  the  directors,  is,  that  Mr.  21  Bpencer^  the  land 
proprietor,  has  taken  500  shares,  being  one-tenth  of  the  capital, 
and  is  engaged  to  supervise  the  works  at  a  nominal  sum  of  £150 
per  annum."  Mr.  Spencer  is  the  man  who  sold  the  land  to  Spargo 
for  £1500,  and  I  must  take  him  to  be  the  man  who  is  represented 
by  the  prospectus  as  having  sold  for  £6250,  because  it  says  that 
^  Mr.  T.  Spencer,  the  land  proprietor,"  has  taken  500  shares. 

Then  some  reports  of  land  surveyors  are  set  out  The  fiist 
says,  ^  I  have  carefully  inspected  the  property  belonging  to  Mr. 
Speneer**  and  then  speaks  of  its  high  quality.  Then  there  is 
another  report  about  this  ** estate"  of  "Mr.  Spencer."*  No  vendor 
appears  on  the  face  of  the  prospectus  but  ^*  Mr.  Spencer,"*  and  we 
have  statements  that  the  land  has  been  bought  for  £6250,  that 
valuations  have  been  made  of  the  "  property"  of  Mr.  Spencer,  and 
that  the  *'  proprietor  "  (who  is  undoubtedly  Mr.  Spencer)  has  taken 
these  shares. 

Now,  three  points  have  been  laboured  by  the  Plaintiff.  One 
is,  that  a  guarantee  was  spoken  of,  when,  in  truth,  there  was  no 
guarantee.  In  reality,  at  that  moment  there  was  none.  I  will 
give  Spargo  the  benefit  of  this  observation,  that  he  intended,  out  of 
the  shareholders'  own  money,  to  return  them  as  much  as  amounted 
to  15  per  cent,  for  five  years,  and  that  he  was  prepared  to  enter 
into  some  agreement  of  that  descr^tion.  That  would,  no  doubt» 
have  diminished  his  promotion-money.  I  do  not,  on  the  whole, 
place  much  reliance  on  this  guarantee  point,  because  I  think  that 
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was  a  circumstance  with  regard  to  which  the  Plaintiff  was  pht     V.-O.W. 
upon  inqniiy.    I  do  not  think  a  man  who  is  told  he  is  to  be        }^ 
guaranteed,  and  takes  no  trouble  to  inquire  into  the  validity  of  the       Kent 
guarantee,  is  entitled  to  ask  for  assistance  at  the  hands  of  this    freehold 
Conrt     The  least  to  be  expected  of  him  is,  that  he  should  make  b^i^j^g. 
some  inquiry.    Therefore  I  pass  that  by.  Compaot. 

The  second  point  is,  as  to  the  statement  that  half  the  required 
capital  had  been  subscribed,  and  I  think  there  is  a  great  deal  in 
that.  I  am  happy  here  to  be  able  to  found  myself  upon  the  obser- 
yations  of  the  Lord  Chancellor  in  the  case  of  Central  BaUway  Com' 
pany  of  Venezuela  v.  Kieeh  (1),  following  those  of  Yice-Chancellor 
Kinderdey  in  New  Brunewiek  and  Canada  BaUway  Company  y. 
Muggeridge  (2).  Any  one  reading  the  statement  that  half  the 
''required  capital"  was  subscribed,  would  suppose  that  by  the 
"required  capital **  was  meant  the  £25,000.  The  directors  do 
not  explain  the  phrase  by  saying, ''  We  shall  probably  begin  to 
work  with  less,"  or,  "  We  may  probably  want  a  great  deal  less 
than  £25,000  in  order  to  begin  the  work."  A  very  similar  mis- 
representation was  referred  to  by  the  Lord  Chancellor  (3)  in  that 
case  of  Mr.  Kiech.  No  doubt,  in  that  case,  it  might  have  been 
said,  that  mrhat  a  man  can  borrow  may  be  regarded  as  **  available 
capital,"  and  that,  therefore,  the  representation  as  to  ''  available 
capital "  included  the  company's  borrowing  powers.  So  here  it  may 
be  said,  **  We  have  told  the  public  that  our  capital  is  £25,000 
What  do  we  me^n  when  we  speak  of  required  capital  ?  It  may 
mean  half  as  much  as  we  think  it  neccHssary  to  work  upon  when 
the  company  is  fully  carried  out ;  or  it  may  mean  no  more  than 
£100,  because  that  may  be  8u£Bcient  to  start  with."  But  the  &ct 
was,  that  not  one-fourth  of  the  £25,000  was  subscribed  when  the 
prospectus  was  issued. 

The  third  point  is  a  much  more  serious  one.  I  wish  it  were  the 
law,  although  I  am  bound  to  say  it  is  not,  that  everything  which  is 
to  be  given  in  respect  of  bonus  and  promotion-money  should  appear 
on  the  face  of  the  prospectus.  But  this  I  do  say,  that  a  promoter, 
who  is  making  between  £4000  and  £5000  by  the  sale  of  land  to  a 
company  over  what  he  gave  for  it,  is  not  justified  in  representing 

(1)  Law  Rep.  2  H.  L.  99, 113.  (2)  1  Pr.  &  Sm.  C63. 

(3)  Law  Rep.  2  H.  L.  119. 
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y.-G.  W.  to  the  company  that  it  had  been  bonght  for  £6250,  when  in  tnitih 

1867  it  had  been  bought  for  £1500.    It  appears  that  there  had  been  a 

K^  talk  amongst  these  purchased  directors  (for  so  I  term  them)  of 

FaiaBOLD  P^K  ^^  promoter  this  money,  but  they  did  not  dare  to  put  into 

hiJXD  AKD  the  articles  that  he  was  to  haye  between  £4000  and  £5000  in 

Brickmasiho 

OoMPAKT.  addition  to  the  £1500  ior  promotion-money ;  they  say  he  is  to 
have  £1500,  ai^d  say  no  more.  I  cannot  hold  that  the  Plaintiff 
could  haye  known  this  state  of  things,  or  that  he  was  bound  to 
inquire  of  Mr.  Spencer  what  he  sold  the  land  for.  He  might  hafe 
.  done  so,  no  doubt:  but  I  cannot  hold  that  a  person  entering  into  a 
contract  of  this  kind  is  to  assume  that  such  a  fraud  as  this  is  abont 
to  be  committed  upon  him. 

Upon  that  there  is  a  plain  case  for  relief.  No  doubt  the  Plaintiff 
has  taken  the  guaranteed  money,  and  has  gone  on  for  more  thana 
year,  and  has  paid  calls.  Moreoyer,  it  is  said  that  he  receiyed  a 
warning  in  the  shape  of  the  circular  letter  from  SmWi.  But 
the  writer  of  that  letter  says,  '*  I  find  that  but  litiie  more  than 
half  the  shares  haye  been  subscribed  for ; "  and  then  he  diairs 
attention  to  the  fetcts  that  the  directors  were  to  haye  £600  a  year, 
and  the  promoter  £1500.  But  '^  more  than  half  the  shares"  is 
within  the  letter  of  the  statement  in  the  prospectus,  and  I  cannot 
see  that  there  was  enough  in  that  to  induce  the  Plaintiff  to  fk 
a  bill. 

I  must  hold  the  Plaintiff  bound  by  the  articles  of  association.  1 
haye  always  held  that  a  person  taking  diyidends  cannot  aftenranis 
quarrel  with  the  articles  of  association.  He  must  know  what  the 
company  is  when  he  takes  a  diyidend.  Therefore  I  place  no 
reliance  on  the  argument  that  the  articles  were  larger  than  the 
prospectus.  He  must  be  taken  to  haye  known  aU  about  the  £600 
remuneration-money,  and  the  £1500  promotion-money,  bat  he  is 
'  not  to  be  taken  to  haye  known  about  the  sum  of  between  £4000 
and  £5000  promotion-money.  Nor  do  I  find  anything  to  shew  me 
that  he  did  know  about  it  until  yery  recently  before  the  hill  was 
filed. 

As  to  the  argument  that  the  remedy  for  a  fraudulent  misrepie- 
sentation  arising  out  of  oyer-statement  in  a  prospectus  is  a  1^ 
remedy — ^that  is  a  yery  different  thing  from  a  case  where  capital 
has  been  employed  in  a  way  in  which  there  was  no  authority  to 


VOL  IV.] 


EQUITT  GASES. 


601 


employ  it    The  former  case  is  not  &aad ;  the  latter  case  is  one  in  v.-C.  w. 

which  the  Plaintiff  complains  of  having  been  misled  hj  directors  i867 

who  have  been  bribed,  and  who  paid  this  sum  of  money  in  conse-  ^^ 

quence  of  haying  been  so  bribed ;  Spargo  having  got  up  the  whole  ^   ^' 

flchemey  and  the  directors  having  joined  him  in  it.    The  Plaintiff  ^^^^  and 

Dbickmakino 

seeks  relief  against  them  all,  and  against  them  all  he  is  entitled  to    Gompamy. 
relief;  for  Spargo,  though  not  a  director,  concurred  in  the  acts  of 
the  directors. 

The  decree  will  be,  that  the  Plaintiff's  name  be  removed  from 
the  list  of  shareholders ;  for  an  account  of  what  moneys  have  been 
paid  by  him  to  the  company,  and  of  what  sums  he  has  received, 
with  interest  on  both  sides,  at  5  per  cent. ;  then  that  the  balance 
be  paid  to  the  Plaintiff,  and  that  the  .Defendants  pay  the  costs  of 
the  suit ;  with  an  injunction  to  stay  the  action. 

Solicitor  for  the  Plaintiff:  Mr.  T.  B.  Kent. 

Solicitors  for  the  Company :  Messrs.  Stuart  dt  Masaey. 

Solicitor  for  the  Directors  and  Spargo :  Mr.  F.  W.  SneU. 


In  re  MAEINE  MANSIONS  COMPANY. 

Company-^DeherUures — Winding-up — Fit%t  Charge-^BHU  qf  Sale  Ad — Co«U. 

The  directors  of  a  company  registered  under  the  Act  of  1^62,  being 
empowered  by  their  articles  to  borrow  on  debenture  bonds  any  sums  *'  ne- 
cessary "  for  the  business  of  the  company,  in  December,  1865,  issued  twenty 
debentures  of  £100  each,  all  in  the  same  form,  by  which  they  pledged 
"the  property  belonging  to  us  for  the  time  being  during  the  subsistence 
of  the  debenture,  with  all  the  buildings  and  stock  on,  and  connected  with, 
our  said  property,  and  all  the  receipts  and  revenues  to  arise  therefrom ;" 
and  declared  that  the  entire  debenture  loan  and  interest  should  be  a  first 
chaige  on  **  our  imdertaking  and  property,  and  receipts  and  revenues  afore- 
said." The  business  of  the  company  was  to  buy  and  sell  land,  to  build,  buy, 
and  sell  houses,  to  furnish  houses  for  hotels,  and  to  carry  on  the  business 
of  hotel  keepers.  A  winding-up  order  having  been  made,  the  liquidator 
proceeded  to  sell  certain  freehold  and  leasehold  estate  belonging  to  the 
company;  but  the  purchaser  refused  to  complete  unless  the  debenture 
holders  were  satisfied.  The  debenture  holders  thereupon  took  out  a  sum- 
mons in  Chambers : — 

Hdd^  that  the  efiect  of  the  debentures  was  to  give  the  holders  a  charge, 


V.-O.  W. 

1867 
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y.'G.  W.  in  priority  to  other  creditors,  upon  the  land  and  other  property  of  the  cosh 

1867  1""^  • 

wy^  Eddf  farther,  upon  the  construction  of  the  dehentnres,  that  they  did  not 

In  re  include  the  capital  of  the  company,  and  that  the  issuing  of  them  did  not 

jjTjZ^y^  qq  necessarily  paralyse  the  husiness  of  the  company,  and  was  not,  on  that 

'         account,  a  transaction  ultra  vires,  or  a  breach  of  trust: 

Eeld,  further,  that  the  non-registration  of  the  debentures  under  the  BSls  <f 

Sale  Adf  did  not  render  them  void  as  to  the  furniture  and  chattels,  against 

the  liquidator ;  though  the  winding-up  was  originally  voluntary,  ocmtiDued 

under  supervision : 

Biddj  further,  that  after  making  all  just  allowances  to  the  liquidator  in 

realizing  the  fund,  the  debenture  holders,  applying  by  way  of  summons  in 

the  matter  of  the  winding-up,  were  entitled  to  their  costs,  as    well  as  to 

thdr  principal  and  interest,  out  of  the  fund,  in  priority  to  all  other  chaiiges. 

X  HIS  was  a  summons  on  behalf  of  certain  creditors  of  the  Marine 
Maimans  and  Oenerai  H(mse  Invedmeni  Company,  Limited,  ihii 
ont  of  the  moneys  realised  by  the  liquidator,  upon  the  sale  of 
the  leases  of  the  Bdvidere  Mdfmon  and  Victoria  House,  and  of  the 
furniture,  fixtures,  chattels,  stock,  and  effects,  upon  and  belanging^ 
to  the  same  premises  respectively,  he  might  be  ordered  to  pay  to 
the  applicants,  the  Worcester  City  and  County  Banking  Company, 
Limited,  the  sum  of  £2000,  due  to  them  as  the  holders  of  twenty 
debenture  bonds,  for  £100  each,  dated  the  25th  day  of  December, 
1865,  giyen  by  and  under  the  seal  of  the  company,  and  interest 
thereon  at  £8  per  cent 

The  Marine  Mansions  and  Oenerai  House  In/oedmeni  Company, 
Limited,  was  incorporated  on  the  21st  of  Noyember,  1865,  with  a 
capital  of  £100,000  in  10,000  shares,  with  the  following  objects,  as 
stated  in  the  memorandum :  ''  to  erect,  purchase,  take  on  lease,  or 
otherwise  acquire  and  maintain,  and  to  sell,  let,  exchange,  or 
otherwise  dispose  of,  freehold  and  leasehold  house  property,  hotel 
buildings,  land,  furniture,  or  any  share  or  shares,  interest  or  inte- 
rests therein,  and  to  furnish  such  hotels,  houses,  or  other  bnild- 
ings,  for  letting,  either  for  lengthened  or  temporary  periods ;  to 
carry  on  the  business  of  hotel  keepers  and  house  agents ;  and  to 
perform  all  such  other  acts  and  things  as  are  incidental  or  con- 
ducive to  the  attainment  of  the  above  objects,"  By  one  of  the 
articles  of  association  the  board  was  entrusted  with  the  following, 
amongst  other  powers:  'Hhe  borrowing  on  mortgage,  debenture 
bonds,  bills,  or  promissory  notes,  or  otherwise,  of  any  suma  neces- 
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sary  in  the  judgment  of  the  board  for  the  business  of  the  com-     V.-G.  w. 
pany ;"  also  "  to  complete  the  purchase  of  the  leasehold  properties        1867 
known  as  the  Bdvidere  Mansion  and  Victoria  House,  at  BrigUon,       u  re 
and  the  furniture,  fixtures,  and  effects  therein,  subject  to  the  pay-  mansionTco. 

ments,  conditions,  and  agreements  mentioned  and  contained  in  the        

draft  contract  for  sale  to  the  company.** 

The  contract  of  which  the  draft  was  thus  referred  to,  was  after- 
wards embodied  in  a  memorandum  dated  the  23rd  of  November, 
1865,  between  John  Pope  Cox  of  the  one  part,  and  the  company 
of  the  other  part,  whereby  Cox  agreed  to  sell  and  the  company  to 
bnj,  for  the  price  of  £8000,  all  the  right  and  interest  of  Cox  in  a 
messuage  and  property  called  the  Longton  Hotel,  stables  and  out- 
buildings, at  Sydenham,,  and  in  two  leasehold  houses  called  Victoria 
Mansion  and  Bdvidere  Mansion,  Brighton.  The  purchase-money 
was  to  be  paid  in  the  following  instalments ; — within  seven  days 
.after  the  allotment  of  shares  by  the  company,  £600 ;  on  the  22nd 
of  December,  1865,  £4000 ;  on  the  24th  of  March,  1866,  £1700 ; 
and  on  the  24th  of  June,  1866,  £1700. 

The  company  entered  into  possession  of  these  properties,  and 
afterwards  carried  on  business  at  the  Longton  Hotd.  Being  in 
want  of  money,  in  December,  1865,  they  determined  to  raise 
£2000  by  issuing  the  debentures  in  question,  each  of  which  was  in 
the  fallowing  form : — 

'^  Marine  Mansions  and  Oeneral  House  Investment  Company, 

Limited, 

"  Debenture  £100. . 
''  No.  1. 

"  Issued  under  the  authority  of  the  articles  of  association,  being 
portion  of  a  loan  of  £2000,  bearing  interest  at  the  rate  of  £8  per 
<%nt.  per  annum. 

"  We,  the  Marine  Mansions  and  General  House  Investment  Com- 

pcmy,  Limited^  hereby  acknowledge  ourselves  to  be  indebted  to  the 

-bearer  of  this  debenture  of  the  principal  sum  of  £100  sterling, 

£100  part  of  the  above  mentioned  loan ;  which  said  principal  sum 

we  hereby  promise  to  pay  at  the  Metropolitan  and  Provincial  Bank, 

Limited,  to  the  bearer,  on  the  24th  day  of  December,  1868,  or  at 

such  time  prior  thereto  as  we  may  determine. 

"  And  we  hereby  promise  to  pay  the  bearer  interest  at  the  rate 
Voi^  IV.  2  Z  2 
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V.-C.  w.     of  £8  per  cent,  per  annum  on  the  said  principal  sum  nntil  repaid, 

1867       on  the  24th  day  of  June  and  the  24th  day  of  December  in  every 

T^       year,  on  presentation  to  our  bankers  of  the  coupons  hereunto 

Hasike      attached. 

'      **  And  for  the  due  payment  of  the  said  principal  sum,  and  the 

interest  thereon,  we  hereby  pledge  the  property  belonging  to  ns 

for  the  time  being  during  the  subsistence  of  the  said  debentuie, 

with  all  the  buildings  and  stock  on  and  connected  with  our  said 

property,  and  all  the  receipts  and  revenues  to  arise  therefrom. 

^'  And  further,  we  hereby  declare  that  the  entire  debenture 

loan,  and  interest  thereon,  shall  be  and  remain  a  first  charge  on 

our  undertaking  and  property,  and  receipts  and  revenues  afoie- 

said;   and  the  debenture  holders  shall  be  entitled,  as  between 

themselves  and  us,  and  also  as  among  themselves,  paripassti,  and 

and  without  any  priority  or  preference  one  over  another. 

"  The  common  seal  of  the  company  was  hereunto  affixed,  m  the 

presence  of 

''  James  Vauffhan,  y   Two  of  the  Directois 

J.  Miller  Laytan,  J     of  the  said  Company. 

J.  Pope  Cox,  Managing  Director. 

«  Dated  the  25th  day  of  December,  1865.'^ 

All  these  debentures  were  issued  to  a  Mr.  WiUiam  Thorm 
Adcock,  who  advanced  the  £2000 ;  and  were  by  him  afterwards 
delivered  over  for  value  to  the  applicants. 

In  May,  1866  (before  the  last  instalment  of  the  purchase-money 
fell  due  to  Cox),  an  order  was  made  for  continuing  under  8npe> 
vision  the  voluntary  winding  up  of  the  company,  which  had  shortly 
before  been  resolved  upon ;  and  Mr.  F.  B.  Smart  was  afterwards 
appointed  liquidator.  He  had  since  sold  the  Bdwdere  Mansm 
for  £1240,  and  the  Victoria  Mansion  for  £1350.  Upon  the  sale  of 
the  Bdvidere  Mansion  being  proposed  to  be  settled,  the  purchaser's 
solicitors  raised  a  question  that  the  debenture  bonds  for  the  £2000 
formed  a  first  charge  upon  the  assets,  and  refused  to  settle  the 
purchase  unless  the  claim  of  the  holders  was  previously  satisfied. 

With  regard  to  the  circumstances  attending  the  advance,  Mr. 
Adcock  deposed,  that  in  December,  1865,  John  Pope  Cox,  whom  he 
knew  very  well,  called  upon  him  and  informed  him  that  he  had 
promoted  the  above  company,  and  had  sold  them  the  Longio^ 
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Eotdf  at  Sydenham,  and  the  Victoria  and  Bdvidere  Mamions,  at     y.-C.  w. 
Briffhion  ;  and  that  he  was  the  managing  director ;  and  generally        1867 
explained  the  objects  of  the  company.    He  said  that  they  were  in       j„  ^^ 
want  of  money  to  carry  on  the  several  businesses,  and  requested  the  i^^^^'oo, 

deponent  to  lend  them  £2000  upon  their  debentures,  assuring  the        

deponent  that  he  should  haye  a  first  charge  upon  all  the  buildings, 
and  stock,  and  property  of  the  company,  and  that  the  debentures 
would  be  such  first  charge,  and  an  ample  security.  Adcoch  further 
said  that  he  should  not  haye  lent  the  £2000  had  he  not  been  told 
by  Cox,  and  belieyed,  that  he  should  have  a  first  charge  on  the 
buUdings,  stock,  and  property  of  the  company. 

Cjox  made  an  a£Sdayit,  in  which  he  admitted  that  he  told  Adeoek 
that  he  should  have  a  first  charge  on  all  the  buildings,  stock,  and 
property  of  the  company. 

It  appeared  that  the  shares  had  not  been  fully  called  up,  but 
whether  the  remaining  calls  would  realize  anything  was  doubtful. 

Mr.  O.  M.  Oifard,  Q.O.,  and  Mr.  H.  F*  Brislotve,  for  the  appli- 
cants : — 

We  claim  a  right  of  payment  prior  to  Cox,  and  all  other  creditors 
of  the  company. 

The  questions  are,  what  are  our  rights  as  debenture  holders,  and 
what  is  the  result  of  the  representations  made  by  Cox. 

The  debenture  is  an  acknowledgment  under  seal  of  a  debt,  and 
a  promise  to  pay  the  debt  and  interest  It  is  then  a  "  pledge  "  of 
the  "property"  of  the  company,  and  of  "all  buildings  and  stock 
on  and  connected  with  "  the  property ;  and  of  all  receipts  and 
revenues  of  the  company.  Lastly,  it  is  a  declaration  that  the  en- 
tire debenture  debt  is  a  "first  charge"  on  the  "undertaking  and 
property,  receipts,  and  revenues  aforesaid."  It  would  have  been 
impossible  for  the  company,  whilst  it  was  a  going  concern,  to  sell, 
whilst  such  securities  as  these  were  out,  without  consent  of  the 
holders.  Then,  whatever  may  have  been  the  nature  and  amount 
of  the  property  of  the  company  at  its  stoppage,  our  rights  against 
that  property  are  clearly  paramount  to  those  of  ordinary  creditors. 
The  cases  which  have  been  decided  on  policies  of  assurance  have 
no  application  to  the  present. 

A^  between  us  and  Cox,  though,  as  against  other  creditors,  his 

2X2  2 
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y.C.  w.     lien  as  yendor  for  unpaid  ptuohase-money  may  still  subsist  upon 

X8C7       the  real  property  and  its  proceeds,  we  say  that  the  debenture  com- 

jj^,       prises  the  land,  and,  by  purporting  to  give  us  a  first  chaise,  it 

^lARDffE     excludes  the  lien.    If  not,  the  lien,  as  against  us,  was  expresaly 

waived  by  the  representation  made  by  Oax  to  Adcack. 

As  to  the  personal  property,  plant,  stock,  chattels,  &c.,  as  soon 
as  a  sale  took  place  the  vendor's  lien  was  gone.  It  cannot  attach 
to  chattels  which  may  have  been  subsequently  bought  with  the 
purchase-money. 

[The  ViCB-CHAiJCELLOB  referred  to  Hdroyd  v.  Marshall  (1).] 

It  cannot  be  said  that  these  debentures  are  invalid  on  the  grooBci 
of  their  not  having  been  registered  under  the  BUls  of  Sale  Ad  (2). 
Bills  of  sale,  though  unregistered,  are  good  against  everybody 
except  execution  creditors  and  assignees  in  bankruptcy.  A  wind- 
ing-up [is  not  a  bankruptcy,  and  a  liquidator  is  not  within  the 
purview  of  the  statute. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Budge,  for  the  liquidator,  repre- 
senting the  other  creditors  and  shareholders : — 

The  points  are  three : — 

1.  As  to  the  proper  construction  of  the  debentures.  2.  That 
the  issue  of  the  debentures,  whether  authorized  in  terms  by  tlie 
articles  or  not,  was  in  law  uUra  vires,  and  a  breach  of  tnist 
3.  That,  as  far  as  the  chattels  are  concerned,  the  debentures  are 
within  the  Bills  of  Sale  Act. 

As  to  Cox*s  lien,  we  cannot  contend  against  that,  and  we  chum 
only  the  balance,  after  payment  of  his  £1700. 

First:  As  to  the  construction  of  these  debentures,  the  objects  of 
the  company  were — to  buy  and  take  on  lease  and  to  sell  and  ex- 
change land ;  to  buy,  build,  sell,  and  exchange  houses ;  to  famish 
houses  for  hotels  and  lodgings ;  and  to  carry  on  the  business  of 
hotel  keepers.  This  would  necessitate  a  frequent  buying  and 
selling  of  land,  as  well  as  of  goods.  If  the  constmction  of  the 
debentures  be,  as  contended,  to  give  the  holders  a  first  chaige  on 
these  diflTerent  kinds  of  property,  the  issue  of  the  debentures 
must  have  paralysed  the  directors  in  the  conduct  of  the  company^ 

(1)  10  H.  L.  C.  191.  (2)  17  &  18  Vict  c.  36. 
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biudness.    Traffic  in  land  and  honses  wonld  have  been  unpossible     V.-O.  w. 
under  soch  ciremnstanceB.    The  only  reasonable  constniction  is,       1867 
that  the  debentures  were  to  be  securities  for  moneys  actually       ^^^ 
adyancedy  and  recoverable  in  due  course  of  law,  t.e.,  after  all  the  j^^^^^  ^ 
company's  debts  had  been  paid.  — 

Secondly :  the  issue  was  a  breach  of  trust,  on  the  grounds  above 
stated,  and  for  the  reasons  assigned  by  Lord  Justice  Twm^r  in  the 
cases  of  In  re  State  Fire  Insurance  Compainy  (1),  and  In  re  BritUih 
Provideni  Assurance  Society  (2).  King  v.  Marshall  (3)  is  to  the 
same  effect. 

Thirdly :  this  liquidation,  being  voluntary,  is  equivalent  to  an 
assignment  for  the  benefit  of  creditors  imder  the  1st  section  of  the 
BiBs  of  Sale  Act,  particularly  where  the  liquidator  is  acting  under 
the  supervision  of  the  Court,  and  execution  creditors  can  only  get 
their  remedies  through  his  hands:  Companies  Act,  1862,  sects. 
92—94. 

That  companies  making  bills  of  sale  must  conform  to  the  pro- 
visions of  the  Act  is  shewn  by  Shears  v.  Jacob  (4),  and  DeffeU  v. 
White  (5). 

Mr.  K  Charles,  for  the  assignees  of  Cox : — 

Mr.  Coois  statement  to  Adcock  did  not  amount  to  a  waiver  of  his 
general  lien. 

[The  Vice-Chancellob  said  there  could  be  no  lien  on  the 
chattels.] 

But  the  lien  subsists  as  to  the  proceeds  of  sale  of  the  land,  and 
if  these  debentures  operate,  as  we  say  they  do,  on  the  unpaid  calls, 
we  are  entitled  to  say  the  debenture  holders  must  marshal,  i.e.,  go 
against  other  securities  than  our  land.  We  claim  the  benefit  of 
all  the  arguments  in  favour  of  the  debentures  having  a  wide  con- 
struction. It  was  held  that  the  debenture  in  King  v.  Marshall 
did  not  include  unpaid  calls,  or  future  calls ;  but  the  words  there 
were,  *'  all  the  lands,  tenements,  and  estate  of  the  company,  and  all 
their  undertaking."    Here  the  instrument  extends  to  "all  the 

(1)  1  D.  J.  &  S.  634,  641.  (3)  33  Beav.  665. 

(2)  33  L.  J.  (Ch.)  535, 539.  (4)  Law  P.ep.  1  C.  P.  513. 

(5)  Law  Rep.  2  C.  P.  144. 
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V.O. W.     receipts  and  revenues ;"  and  we  say  it  includes anears  of  unpaid, 
1867        and  also  of  future,  calls.    If  this  be  the  correct  yiew,  we  ask  for  an 


In  re       mquiry. 
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Mr.  Oiffard,  in  reply : — 

A  liquidator  is  not  an  o£5cer  of  the  Court :  he  is  rather  a  le- 
ceiver  of  the  company.  In  the  case  of  a  mortgage,  the  second 
mortgagee  filing  a  bill  may  get  a  receiyer,  though  the  first  mort- 
gagee be  a  party ;  but  that  receiyer  is  not  the  receiyer  of  the  fiist 
mortgagee. 

[The  Vice-Chancellor  : — There  may  be  a  winding  up  without 
a  single  creditor.] 

This  is  not  a  "  process  "  of  the  Court  Considering  the  natoie 
of  a  liquidator's  duties^  the  clause  in  the  statute  must  be  taken 
strictly. 

Sib  W.  Page  Wood,  V.C.  :— 

Upon  the  first  point,  which  turns  upon  the  construction  of  tbeae 
debentures,  I  think,  regard  being  had  to  the  position  of  the  com- 
pany at  the  time  they  were  issued,  that  there  was  an  intention  on 
the  part  of  the  company  to  do  more  than  simply  to  say  to  the  de- 
benture holder,  '*  You  shall  be  paid  out  of  our  personal  assetsi''  I 
think  that  the  instrument  amounts  to  a  specific  charge  and  mort- 
gage (the  word  used  is  "  pledge  *')  of  the  land  and  buildings  of  the 
company.  Whether  or  not  the  company  went  too  fiar  in  doing 
what  they  did  is  another  question.  The  case  is  yery  different  from 
that  of  In  re  State  Fire  Assurance  Company  (1),  and  I  certainly 
think  there  was  an  intention  to  charge  the  real  assets  of  the  com- 
pany, and  to  giye  the  debtor  something  more  than  a  mere  personal 
remedy. 

The  objects  with  which  this  company  was  formed  were  to  bay 
and  sell  houses.  It  was  called  the  Marine  Mansicms  and  Generd 
House  Investment  Company,  and  its  objects,  stated  at  length,  were 
as  follows : — [His  Honour  read  the  extract  from  the  memorandum 
of  association  set  out  aboye.]  The  directors  had  a  yery  reasonable 
power  given  to  them  of  borrowing  "  on  mortgage,  debenture  bonds» 

(1)  1  D.  J.  &  S.  634. 
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bills,  or  promissory  notes/'  any  sums  in  their  judgment  necessary     y.-O.  W. 
for  the  business  of  the  company.  1867 

Sappose  it  was  an  individual  instead  of  a  company  doing  the       ^^ 
same  thing :  speculating  in  the  business  of  buying  houses  and      Mabihk 

Qsing  them  as  hotels,  or  6elli]%  them  again  as  &st  as  he  could.        

BeiDg  desirous  to  extend  his  business  as  much  as  possible,  having 
bought  property,  he  would  mortgage  it>  in  order  to  acquire  more. 
That  would  be  a  perfectly  legitimate  course  of  proceeding.  So 
this  company  proceeded  to  issue  debentures,  and  they  did  so  in 
the  following  form : — [His  Honour  read  the  form.] 

Assuming  the  construction  of  one  of  these  instruments  to  be,  that 
it  is  a  pledge  of  all  the  land  of  the  company— supposing  it  confined 
to  that — what  is  there  to  render  it  impossible  for  the  company^ 
having  issued  these  debentures,  to  carry  on  its  business  ?  Would 
it  prevent  the  company  £rom  shifting  their  property?  I  have  no 
doubt  that  the  directors  would  have  had  no  difficulty  in  getting 
the  debenture  holders  to  concur. 

But  the  instrument  is  not  only  a  charge  on  all  the  lands  and 
buildings,  it  is  a  charge  on  **  all  the  receipts  and  revenues  to  arise 
therefrom."  How  would  this  charge  impede  the  directors,  if  they 
wanted  to  acquire  other  property?  They  would  either  get  the 
mortgage  transferred,  or  deal  with  the  debentures  in  some  other 
way. 

The  decisions  have  certainly  not  gone  the  length  of  saying  that 
such  a  charge  would  be  illegal,  or  a  breach  of  trust  Hundreds  of 
gentlemen's  estates  in  mortgage  are  not  broken  up  so  long  as  the 
interest  is  regularly  paid;  and  there  is  nothing  to  prevent  a 
business  from  being  carried  on,  although  its  capital  may  be  mort- 
gaged. 

Then,  am  I  authorized  in  saying  that  this  is  a  mortgage  of  the 
capital  of  the  company  ?  The  language  conveys  no  notion  of  a 
mortgage  of  capital,  or  of  anything  of  that  kind.  The  case  of 
^inff  V.  Marshall  (1),  before  the  Master  of  the  Bolls,  was  very 
different.  Here  the  words  are,  ''the  property  belonging  to  us,  with 
all  the  buildings  and  stock  on  and  connected  with  our  said  pro- 
perty, and  all  the  receipts  and  revenues  to  arise  therefrom ;"  and 
the  debenture  loan  is  to  be  a  first  charge  "  on  our  undertaking  and 

(1)  33  Bear.  565. 
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V.-C.  w.  property,  and  receipts  and  revenues  aforesaid."  In  the  case  before 
1867  the  Master  of  the  BoUs  it  was  a  charge  on  **  all  the  lands,  teo^- 
j^  ^       ments,  and  estate  of  the  company,  and  all  their  nndertaking."  The 

Mabikb      ^ords  here  manifest  an  intention  of  making  this  debt  a  first  charge 
—       on  this  property,  which  does  not  include  the  capital  of  the  ooa- 
pany. 

With  regard  to  the  BUb  of  Sale  Ad,  it  appears  to  me  that 
the  first  section  does  not  aim  at  such  a  functionary  as  a  liqui- 
dator. It  speaks  of  assignees  in  bankruptcy  or  insolyencj,  or 
under  any  assignment  for  the  benefit  of  creditors,  and  of  ^sheriffs 
ofiicers  and  other  persons  seijdng  any  property  or  effects  comprised 
in  such  bill  of  sale  in  the  execution  of  any  process  of  law  or 
equity."  The  true  construction  of  these  words  I  take  to  be,  that 
the  section  strikes  at  cases  of  creditors  who,  by  order  of  any  Court 
of  law  or  equity,  haye  recovered  judgment  at  law»  and  thus 
acquired  a  distinct  right  against  the  property  in  question*  I  thisk 
the  case  of  a  liquidator  is  not  within  the  section.  In  a  winding- 
up  the  liquidator  acts  not  only  for  creditors,  but  for  contributories, 
and  for  the  company  also.  At  the  same  time,  the  Legislatare 
stopped  short  of  saying  that  a  winding-up  should  be  a  bankruptcj. 
The  liquidator  does  not  act  more  for  the  creditors  than  he  does  for 
the  company.  The  object  of  the  clause  was  to  prevent  a  man  from 
secretly  availing  himself  of  the  statute  to  defeat  his  other  creditors. 
I  think  a  liquidator  is  much  more  in  the  position  of  an  ordinary 
receiver,  or  even  of  a  mortgagor  who  has  executed  a  bill  of  sale, 
than  of  an  .execution  creditor. 

The  only  remaining  question  is  that  of  Cox^s  priority.  He, 
having  a  vendor's  lien,  and  being  managing  director  of  the 
company,  says  to  Adcock :  "  Here  is  a  fine  property,  lend  me  some 
money  upon  it/'  and  tells  him  he  shall  have  a  first  charge.  Adcock, 
on  the  faith  of  that  statement,  makes  the  advance,  and  takes  the 
debentures.  Nothing  can  be  clearer  than  that  Cox  express^ 
waived  his  lien. 

There  will  be  a  declaration  that  the  debenture  holders  hare  a 
first  lien  on  all  the  property  of  the  company,  real  and  personal, 
comprised  in  the  debentures,  with  a  reference  to  Chambers  to 
settle  the  amount^  and  an  order  for  payment;  and  then  a  decla- 
ration that  Cox  8  assignees  have  a  charge  on  the  surplus,  if  any, 
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of  the  land;  the  costs  of  the  liquidator  to  be  paid  out  .of  the     V.C.W. 
ftmd  1867 


In  re 

Mr.  AmpUett  asked  that  the  liquidator's  costs  might  come  j^j^^^"^^^ 
out  of  the  fund  in  the  first  instance,  and  referred  to  Armstrong  t.       — 
ai&ter  (1). 

Mr.  Giffard^  for  the  applicants : — 

The  role  is,  that  a  mortgagee  takes  principal,  interest^  and 
costs.  Except  for  the  winding-up  we  might  have  filed  a  bill,  and 
then  there  would  have  been  no  question, 

[He  referred  to  Tipping  v.  Power  (2) ;  Ford  v.  Earl  of  Chester- 
fidd  (3) ;  Wright  v.  Eirhy  (4).] 

Mr,  AmpUett,  in  reply. 


July  10.    Sir  W.  Page  Wood,  V.C,  :— 

The  only  point  remaining  to  be  decided  in  this  case  was, 
whether  the  mortgagee  should  be  paid  his  principal,  interest,  and 
costs  out  of  the  fund,  after  deducting  only  the  costs  of  realizing  the 
property,  and  I  am  of  opinion  that  he  is  so  entitled. 

The  point  seems  to  have  been  already  decided  by  Vice-Chan- 
cellor  Wigram,  in  Tipping  v.  Power;  and  the  only  authority 
which  has  been  cited  to  the  contrary  is  Armstrong  v.  Storer, 
before  Lord  BomiUy.  But  I  do  not  think  that  in  substance  the 
Master  of  the  BoUs  intended  to  depart  from  the  principle  of 
Tipping  v.  Power. 

This  is  the  case  of  a  mortgagee  who,  not  wishing  to  put  the 
estate  to  the  expense  of  a  separate  suit,  does  not  file  a  bill,  but  takes 
the  simple  and  proper  course  of  coming  in  under  the  winding-up  to 
have  his  rights  decided  by  summons  in  Chambers.  That  is  very 
different  from  the  case  before  the  Master  of  the  Rolls,  where  the 
bill  was  filed  for  administration. 

(1)  14  Beav.  585.  (3)  21  Beav,  426. 

(2)  1  Hare,  406 ;  Selon,  pp.  201-2.  (4)  23  Ibid.  463. 
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y.-G.W.         Mr.  AmpUeU  says  that  the  liquidator  has  inonned  certain 

1867       expenses  in  carrying  on  business  so  as  to  render  the  propertyfit  for 

In  re       ^^f  ^^^  ^^  ^^  ^^  P^^  some  rent.    I  understand  Mr.  Bridow 

Mijnn^!"oo  ^^®  ^^*  object  to  these  expenses  being  paid.    The  order,  there- 

—        fore,  will  give  to  the  liquidator  all  just  allowanoes  in  respect  of  his 

realizing  the  property,  including  the  rent  paid  to  the  landlord. 

Solicitors  for  the  Applicants :  Messrs.  Shirreff  &  Co. 
Solicitor  for  the  Liquidator :  Mr.  Edwin  Howard. 
Solicitors  for  Cox's  Assignees :  Messr&  Thomson  A  Son. 
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WAKEFIELD  v.  DUKE  OF  BUCCLEUCH.  v.-CM. 

Ifidcttart — Mines  —  Soil — Land  told  far  Expemu  <^  Indomre  Act^-RigM  to  •       s^y^ 

Vertical  Support — Ciatom  to  let  down  Surface  void.  Dee.  7,  8, 15. 

1867 
Although  the  32nd  section  of  the  genetal  Indomre  Act  (41  Geo.  3,  c.  109)         "^^^ 

provides  tiiat  every  allotment  set  out  and  sold  to  pay  the  expenses  of  any  fg^g  20  21 

local  Inclosore  Act  shall  be  absolutely  discharged  of  and  from  all  common      *22/23;' 

and  other  rights  thereon  or  therein,  and  be  vested  in  fee  simple  in  the  pur-       ^<^y  ^• 

chaser  thereof,  and  be  held  in  severalty  as  his  private  and  absolute  property ; 

yet  where  a  local  Indosure  Act  (in  which  the  general  Act  was  incorporated), 

after  reciting  that  the  lord  of  the  manor  was  entitled  to  the  soil  of  the 

wastes,  and  all  mines  and  minerals  thereunder,  directed  allotments  to  be  sold 

to  defray  the  expenses  of  the  Act,  and  also  directed  certain  parts  of  the 

wastes  to  be  allotted  to  the  lord  as  a  compensation  for  his  interest  in  the  soil, 

and  reserved  to  him  all  the  mines  and  minerals  under  the  lands  directed  to 

be  divided  and  inclosed  (except  such  as  were  devoted  to  public  purposes)  :— 

J7e2i,  that  the  reservation  of  mines  to  the  lord  extended  to  the  allotments 
sold  as  well  as  to  those  allotted  to  the  tenants  of  the  manor : 

Edd  also,  that  the  local  Inolosure  Act  had  placed  the  purchaser  of  the 
land  so  sold  to  pay  expenses,  and  the  lord  of  the  manor,  in  the  ordinary  poei* 
tion  of  one  being  the  owner  in  fee  of  the  surface  and  the  other  the  owner  of 
the  minerals,  with  rights  of  user  of  the  surface  for  the  purpose  of  working  the 
mines ;  but  that  the  lord  had  no  right  to  cause  a  subsidence  of  the  surface, 
even  although  he  could  not  work  the  mines  at  all  without  causing  such  sub- 
sidence, and  injunction  accordingly. 

A  custom  as  between  the  owner  of  the  surface  and  the  owner  of  the  mines 
entitling  the  latter  to  cause  a  subsidence  of  the  surface,  if  necessary  in 
working  his  mines,  would  be  bad  and  wholly  void. 

i-  HIS  suit  was  instituted  hj  the  Plaintiff  claiming  to  be  entitled 
to  certain  mines  under  some  lands  which  had  been  sold  under  an 
Inclosure  Act,  and  seeking  an  injunction  restraining  the  lord  of 
the  manor  and  his  lessee  from  continuing  on  his  land  and  working 
the  minefif,  or,  in  the  alternative,  from  continuing  so  to  work  them. 
^  to  cause  a  subsidence  of  the  surface  of  his  land. 

The  facts  of  the  case  were  as  follows : — The  Plaintiff  W€»  the 
owner  in  fee  simple  of  a  parcel  of  land  containing  twenty-six  acres, 
or  thereabouts,  situate  in  the  manor  of  Plain  Fumess^  in  the  County 
Palatine  of  Lancaster.  The  Defendant,  the  Duke  of  Bucdeuch,  was 
lord  of  the  manor,  and  as  such  lord  claimed  the  right  to  work  the 
nunes  and  minerals  under  the  Plaintiff's  land.    The  Defendant 
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y.-C.  M.     Kennedy  waa  lessee  of  the  minerals  from  the  Duke  of  BitoeZeid^ 

1866       and  in  that  character  was  working,  or  proceeding  to  work,  tlie 

Waxeheld    funerals  under  the  Plaintiff's  land  when  this  bill  was  filed   The 

DuM  GP     I^l^i^^iff  claimed  to  be  the  owner  not  only  of  the  surface  of  the 

Bucxs^oB.  land,  but  of  all  mines  and  minerals  under  it 

The  land  in  question  was  part  of  the  lands  which  were  indoeed 
under  the  proyisions  of  the  1  &  2  Geo.  4,  c  10,  intituled,  "An 
Act  for  inclosing  Lands  in  the  Townships  or  Diyisions  of  £tr% 
Irddh,  and  of  lAndcie  and  Marlon^  in  the  Pariah  of  BaUai^  ia  the 
County  Palatine  of  Lancaster.''  It  was  part  of  a  larger  piece  which 
was  sold,  under  the  provisions  of  tbe  Act,  to  one  Jane  Towen^  for 
the  purpose  of  raising  money  to  defray  the  expenses  of  the  indo- 
surCy  and  was  conveyed  to  her  by  an  indenture  of  the  5th  oi 
October,  1831.  It  was  admitted  by  the  Plaintiff's  counsel,  and 
was  stated  in  the  bill,  that  the  Plaintiff  did  not  dispute  the  right 
of  the  Defendant,  the  Duke  of  BuceleucJi,  or  his  lessee,  to  work  the 
nunes  and  minerals  under  the  lands  allotted  to  the  customarr 
tenants  of  the  manor,  but  the  Plaintiff  contended  that  the  Defen- 
dants had  no  such  right  to  work  the  mines  and  minerals  under 
the  lands  sold  for  the  purpose  of  defraying  the  expenses  of  the 
inclosure. 

The  32nd  section  of  the  general  Act  41  Geo.  3,  c.  109,  enacted, 
that  in  case  it  should  be  provided  by  any  special  Act  that  the 
expenses  attending  the  same  should  be  paid  by  sale  of  any  part  of 
the  land  to  be  inclosed,  the  Commissipner  should  mark  and  set  ont 
such  part  or  parts  of  the  waste  or  commonable  lands  as,  in  his 
opinion,  would,  by  sale  thereof,  raise  a  sum  of  money  sufScient 
to  pay  and  discharge  all  such  charges  and  expenses  as  might  by 
any  such  Act  be  directed  to  be  paid  and  discharged  out  of  the 
same ;  and  that  the  said  Commissioner  should  sell  such  part  or 
parts  of  the  said  lands,  to  any  person  or  persons,  for  the  best  pnce 
or  prices  that  could  be  gotten  for  the  same,  by  private  contract  or 
public  auction ;  and  it  declared  that  every  allotment  for  which  the 
full  purchase-money  should  be  paid  should  immediately  therenpon 
be  absolutely  discharged  of  and  from  all  conmion  and  other  rights 
thereon  or  therein,  and  be  vested  in  fee  simple  in,  and  be  inclosed 
and  thenceforth  held  in  severalty  by  such  purchaser  or  purchasers 
thereof  respectively  as  his,  her,  or  their  private  and  absolute  pro- 
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perty,  and  should  be  allotted  accordingly  by  the  Commissioner;     Y.-G.H. 
and  the  section  proceeded  to  provide  for  the  application  of  the       1866 
purchase-moneys  in  defraying  the  charges  and  expenses  provided  wju^eld 

The  14th  section  of  the  same  Act  enacted  that  the  several  shares  Bvcgletcr. 
of  and  in  any  lands  or  grounds  which  should,  upon  any  division,  be 
assigned,  set  out,  allotted,  and  applied  unto  and  for  the  several 
persons  who  should  be  entitled  to  the  same  should,  when  so  allotted, 
be,  and  be  taken  to  be,  in  full  bar  of  and  satisiaction  and  compen- 
sation for  their  several  and  respective  lands,  grounds,  rights  of 
common,  and  all  other  rights  and  properties  whatsoever  which 
they  respectively  had  or  were  entitled  to  in  and  over  the  said 
lands  and  ground  immediately  before  the  passing  of  any  such  Act ; 
and  the  40th  section  provided  that  nothing  in  such  Act  contained 
should  lessen,  prejudice,  or  defeat  the  right,  title,  or  interest  of  any 
lord  or  lady  of  any  manor  or  lordship  within  the  limits  whereof 
the  lands  and  grounds  thereby  directed  to  be  divided  and  allotted 
were  situate,  of,  in,  or  to  the  seigniories,  rights,  and  royalties 
incident  or  belonging  to  such  manor  or  lordship,  or  to  the  lord  or 
lady  thereof  but  the  same  (other  than  and  except  such  interest 
and  other  property  as  were,  or  were  meant  to  be,  barred  by  such 
Act)  should  remain  in  as  full,  ample,  and  beneficial  a  manner  as  if 
such  Act  had  not  been  passed.  And  by  the  44th  section  it  was 
provided  that  the  general  Act  should  be  binding  only  so  far  as 
should  not  be  otherwise  provided  in  any  special  Act. 

The  local  Inclosure  Act,  1  &  2  Geo.  4,  c.  10,  after  reciting 
in  the  preamble  that  there  were  in  the  several  townships  or 
divisionfl  named  in  the  Act,  within  the  manor  of  Plain  Fumesi, 
certain  moors,  commons,  and  wastes,  and  that  the  Duchess  of 
Buedeueh  was  then  lady  of  the  manor,  and  as  such  was  entitled 
to  the  soil  of  all  the  said  moors,  commons,  and  wastes,  and  to  all 
mines,  minerals,  and  quarries  within  or  under  the  same,  and  re- 
citing the  general  Act,  appointed  a  Commissioner  to  put  the  local 
Act  into  execution,  with,  under,  and  subject  to  such  of  the  powers, 
provisions,  and  directions  contained  in  the  general  Act  as  were  not 
repugnant  to,  controlled  by,  or  otherwise  provided  for  by  any  of 
the  clauses  of  the  local  Act. 

The  21st  section  of  the  same  Act  directed  the  Commissioner 
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y.-C.  M.  to  assign,  set  out^  and  allot  snch  parts  of  the  moors,  commons,  and 

1866  wastes  thereby  directed  to  be  divided  and  allotted,  as  he  should 

WAKmELo  think  necessary,  as  and  for  public  watering-places,  and  to  set  out 

V-  such  springs  or  wells  thereon  or  therein  for  the  use  of  the  inhabi- 

Duke  OF  r      o 

BvccLEuoR.  tants  of  the  respective  townships  or  divisions  as  he  should  thiuk 
proper ;  and  that  such  parts,  springs,  and  wells  should  be  vested  in 
the  surveyors  of  the  highways. 

By  the  22nd  section  of  the  same  Act  it  was  provided  that  the 
Commissioner  should  set  out  and  allot  unto  the  surveyors  of  the 
highways,  ir  some  convenient  part  of  the  commons  or  waste 
grounds,  such  stone  quarries  as  he  should  think  necessaiy  for 
making  or  fencing  or  repairing  the  public  and  private  highways 
and  roads,  to  be  set  out  and  appointed,  and  continued  upon, 
through,  or  over  the  said  moors,  commons,  and  waste  grounds 
thereby  directed  to  be  divided  and  allotted,  and  for  the  purpose  of 
repairing  all  other  public  and  private  highways  or  roads  within 
the  said  townships  or  divisions ;  and  such  stone  quarries  and  the 
ground  and  soil  thereof  were  thereby  directed  to  be  vested  in  the 
surveyors  of  highways. 

The  23rd  section  of  the  same  Act  provided  that  the  Gomims- 
sioner  should  set  out  such  part  or  parts  of  the  moors,  commons, 
and  wastes,  as  in  his  judgment  would  be  necessary  to  be  sold,  in 
order  by  sale  thereof  to  raise  a  competent  sum  of  money  for  paying 
the  charges  and  expenses  for  obtaining  and  passing  the  special 
Act,  and  dividing  and  allotting  »the  said  moors,  ooiomoos,  and 
wastes,  and  all  other  charges  and  expenses  whatsoever  for  or  by 
reason  of,  or  preparatory  to,  the  said  intended  division  and  indosuie, 
and  carrying  the  Act  into  execution ;  and  to  cause  the  said  part 
or  parts  of  the  said  manors,  commons,  and  wastes  to  be  set  oat  for 
sale  as  therein  aforesaid,  to  be  sold  in  the  manner  and  acooiding 
to  the  directions  contained  in  the  general  Act,  and  it  provided 
that  all  the  money  arising  from  such  sales  should  be  applied  by 
the  Commissioner  in  defraying  the  several  charges  and  expenses 
incurred  under  the  Act.  It  further  provided  that  proprietors  of  any 
allotments  desirous  of  paying  their  share  of  the  expenses  in  money 
mi^ht  do  BO,  and  where  any  such  payment  was  made  the  Commis- 
sioner should  consider  the  same  in  setting  out  the  allotment  or 
allotments  of  the  party  or  parties  making  such  payment,  and  in 
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asoertaining  the  share  or  proportion  of  the  said  moors,  commons,     V.-O.  M. 
and  wastes,  so  to  be  set  out  and  allotted  to  such  proprietors.  1866 

By  the  24th  section  the  Commissioner  was  directed,  in  the  next  wakbfieu> 
plaoe^  to  set  out,  allot,  and  award  (after  setting  out  the  allot-     xhTnoF 
mentB  thereinbefore  directed  to  be  made  for  the  purposes  therein-    Buoglecoh. 
befoie  mentioned),  in  two  or  more  plots,  unto  and  for  the  use  of  the 
lord  or  lady  of  the  manor,  and  as  a  compensation  for  his  or  her 
right  and  interest  in  and  to  the  soil  of  the  said  moors,  commons, 
and  wastes  within  the  said  townships  or  divisions,  one  full  sixteenth 
part  of  the  remainder  of  the  said  moors,  commons,  and  wastes,  such 
sixteenth  to  be  over  and  abore,  and  exclusiye  of,  such  shares,  pro- 
portions and  allotments  of  the  said  moors,  commons,  and  wastes, 
as  the  lord  or  lady  should  be  entitled  to,  as  thereinafter  mentioned, 
as  an  owner  or  propriet<»  of  any  messuages,  cottages,  lands,  and 
tenements  in  the  said  townships. 

The  25th  section  directed  the  Commissioner  to  set  out,  allot,  and 
award  to  five  ministers  named  in  the  Act  such  allotments  of  the 
said  moors,  commons,  and  wastes  as,  in  his  judgment,  should  be  a 
full  compensation  and  satisfaction  for  their  rights  of  common. 

The  26th  section  directed  the  Commissioner  to  divide,  set  out, 
and  allot  the  residue  of  the  said  moors,  commons,  and  wastes 
thereby  intended  to  be  divided  and  allotted  unto  and  amongst  the 
seyeral  owners  and  proprietors  of  messuages,  cottages,  lands,  and 
hereditaments^  the  same  allotments  to  be  in  full  bar  and  compen- 
sation for  their  respective  rights  and  interests  upon  the  said  moors, 
commons,  and  wastes. 

The  28th  section  of  the  Act  empowered  persons  entitled  to  any 
allotments  of  the  moors,  commons,  and  wastes  thereby  directed  to 
be  divided  and  allotted,  to  sell  their  interest  therein  before  the 
execution  of  the  award. 

By  the  29th  section  of  the  same  Act  it  was  enacted  that  all 
allotments  to  be  made  to  the  customary  tenants  of  the  manor  of 
the  said  moors,  commons,  and  wastes^  should  be  and  become 
estates  of  freehold  in  the  parties  to  or  for  whom  the  same  should 
be  set  out  and  allotted,  to  be  holden  of  the  manor  in  free  and 
conmion  socage,  subject,  and  without  prejudice  nevertheless,  to 
the  rights  of  the  lord  or  lady  of  the  manor  to  all  mines,  minerals, 
and  quarries  in  or  under  the  same. 
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y.-G.  M.         By  the  34th  section  it  was  provided  that  the  expenses  of  the 

1866       Act  should  be  paid  out  of  the  proceeds  of  the  sales  directed  to  be 

Wakefield  made ;  and  it  was  provided  that,  in  case  the  money  to  arise  by  the 

Dukib'  of     ^^  ^^  ^^7  ^^^^  allotment  or  allotments  as  aforesaid  should  not 

BccoLEucH.  be  suflScient  to  defray  the  expenses  provided  for  by  the  Ad,  then 

the  deficiency  should  be  made  up  by  the  several  persons  interested 

in  the  lands  and  grounds  intended  to  be  divided  and  inclosed, 

other  than  the  ministers  and  surveyors  in  respect  of  the  allotments 

provided  by  the  Act  to  be  made  to  them  as  such  ministers  and 

surveyors ;  and  that  the  Commissioner  should  chaige  the  owners  of 

the  said  moors,  commons,  and  wastes  with  such  share  of  the 

expenses,  as  near  as  might  be  to  the  value  of  the  aliotments  of 

common  which  such  persons  would  be  entitled  to  under  the  special 

Act,  as  he  should  think  equitable,  for  the  benefits  to  arise  to  them 

by  the  allotting  and  inclosing  of  the  said  moors,  commons,  and 

wastes. 

The  43rd  section  of  the  Act,  upon  the  reservations  in  which  the 
case  mainly  depended,  was  as  follows : — 

''Saving,  excepting,  and  reserving,  unto  the  said  Eluaht& 
Duchess  of  Bucdetich,  and  the  person  or  persons  for  the  time 
being  entitled  to  the  said  manor,  or  to  the  said  mines,  minerals, 
and  quarries,  according  to  their  respective  estates  and  interests 
therein,  all  mines,  beds,  seams  and  veins  of  coal,  lead,  copper,  tin, 
and  iron,  and  other  mines  and  minerals  whatsoever,  and  all  quarries 
of  stone,  slate,  and  flags,  and  other  quarries  whatsoever,  already 
found  or  hereafter  to  be  found,  upon,  with,  or  under  the  said  knds 
or  grounds,  hereby  directed  to  be  divided  and  inclosed,  or  any  part 
or  parts  thereof,  with  full  and  free  liberty,  power,  and  authority,  to 
and  for  the  said  duchess,  and  the  person  or  persons  for  the  time 
being  so  entitled  as  aforesaid,  and  all  persons  licensed  or  autho- 
rized by  her  or  them  from  time  to  time,  and  at  all  times  for  ever 
hereafter,  and  in  all  seasons  of  the  year,  to  enter  into  and  upon  the 
said  lands  hereby  directed  to  be  divided  and  inclosed  as  aforesaid, 
or  into  and  upon  any  of  them,  or  every  part  or  parts  thereof  (other 
than  and  except  such  part  or  parts  thereof  as  may  be  so  set  out  for 
stone  quarries  and  watering-places  for  such  purposes  as  aforesaid), 
to  search,  bore,  and  dig  for  coal,  lead,  copper,  tin,  ironstone,  and 
all  other  mines  and  minerals  whatsoever ;  and  also  to  search  and 
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dig  for  quarries  of  stone,  slate,  and  flags,  and  all  other  quarries     V.-C.  M. 
whatsoever;  and  to  sink  shafts,  and  open  veins  or  quarries,  in  or       1866 
upon  the  said  lands,  or  in  or  upon  any  part  or  parts  thereof  (except    Wakefield 
as  aforesaid),  and  to  land  such  coal,  lead,  copper,  tin,  ironstone,     jy^^^  ^^ 
slate,  flags,  and  other  minerals,  to  be  so  gotten  as  aforesaid,  and  to    Bucclbuch. 
lay  and  deposit  the  same  on  the  said  lands  or  grounds,  and  to 
continue  the  same  thereon  so  long  as  she,  they,  or  any  of  them, 
shall  think  proper ;  and  to  lead,  take,  and  carry  away  the  same 
from  thence  with    horses,  carts,  waggons,  sledges,  or  in  other 
manner,  upon,  through,  or  over  the  said  lands,  or  any  other  of  the 
customary  lands  within  or  holden  of  the  said  manor,  and  for  that 
purpose  to  open  gaps  in  any  part  or  parts  of  the  fences  on  the  said 
several  lands,  and  to  make  or  continue  horse  and  carriage  and 
footroads  in  and  upon  and  over  the  said  several  lands  and  pre- 
mises, or  any  part  or  parts  thereof,  when,  and  so  often,  and  so  long, 
as  she,  they,  or  any  of  them,  shall  think  proper  or  necessary,  so 
that  the  said  horses,  carts,  waggons,  sledges,  and  other  carriages,    • 
and  the  person  and  persons  driving  or  attending  the  same,  or  to  be 
employed  in  or  about  working  the  said  mines  and  quarries,  or 
otherwise  relating  thereto,  may  pass  and  repass  at  all  times,  and  at 
all  hours,  to  and  from  the  said  mines  and  quarries,  or  other  works 
so  to  b!^  erected,  made,  and  opened,  for  the  purpose  of  working  the 
said  mines  and  minerals,  and  for  more  easily  and  commodiously 
taking,  leading,  and  carrying  away  from  thence  the  said  coal,  lead, 
tin,  ironstone,  slate,  and  flags,  and  other  minerals  to  be  gotten  in 
or  upon  the  said  lands,  or  any  part  or  parts  thereof  (except  as  last 
aforesaid)  without  any  interruption  whatsoever;  and  also  from 
time  to  time,  and  at  all  times  hereafter,  to  divert  and  turn  any 
rivulet  or  rivulets,  brook  or  brooks,  stream  or  streams  of  water,  or 
other  water,  upon,  over,  and  through  the  several  lands,  or  any  of 
them,  for  the  better  working  the  said  mines,  minerals,  and  quar- 
ries, or  any  of  them ;  and  to  make  proper  cuts  and  sluices,  heads, 
dams,  or  weirs,  for  that  purpose,  so  as  that  the  same  shall  not  be 
injurious  to  any  messuage  or  mill  already  erected;  and  also  to 
sink  and  drive  such,  and  so  many^  pits,  quarries,  levels,  soughs, 
saflights,  tunnels,  salts,  and  other  necessary  works,  within  or  upon 
the  said  lands  so  to  be  divided  and  inclosed,  or  any  part  or  parts 

thereof  (except  as  aforesaid),  as  she,  they,  or  any  of  them,  shall 
Vou  IV.  2  F  2 
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V^.M.     think  proper  or  necessary  for  the  better  working  and  getting  the 

1866        said  mines,  minerals^  and  quarries ;  and  to  make,  erects  set  up,  and 

WAKEriEU)   continue,  upon  or  within  the  said  lands  hereby  directed  to  be 

DuwB  OF  divided  and  inclosed,  or  any  part  or  parts  thereof  (except  as  afore- 
BuocLETjcH.  gaid),  such  habitations  for  workmen,  and  others  employed  in  or  about 
the  said  works,  and  such  mill  or  milla,  smelting-houses,  or  otber 
buildings  or  erections  for  smelting  and  refining,  or  manufacturing 
lead  ore,  copper  ore,  ironstone,  tin,  pyrites,  and  other  minerals,  as 
by  her,  them,  or  any  of  them,  shall  be  thought  necessary;  and  to 
erect,  use,  and  employ  such  engines,  water-wheels,  sliding-rodfl, 
and  machinery  whatsoeyer,  as  she,  they,  or  any  of  them,  shall  think 
fit,  for  better  working  the  said  mines,  minerals,  and  quarries,  or 
any  of  them ;  and  for  draining  and  carrying  away  the  water  and 
springs  therefrom ;  and  to  dig  and  get  clay,  or  any  other  materials 
to  be  used  in  any  such  buildings,  erections,  or  works,  as  aforesaid; 
and  also  to  do  all  further  and  other  acts  and  things  whaterer 
.  for  getting  the  said  mines,  minerals,  and  quarries,  and  carrying  on 
the  works  thereof,  and  disposing  of  and  carrying  away  the  same,  in 
as  full  and  ample  a  manner,  to  all  intents  and  purposes,  as  could  or 
might  have  been  done  if  the  said  lands  had  remained  opened  and 
unindosed,  or  this  Act  had  not  been  passed,  without  any  inte^ 
ruption  whatsoeyer,  yet  nevertheless  making  a  reasonable  compen- 
sation for  damages  done  by  such  works  as  aforesaid  to  the  peiaon 
or  persons  sustaining  such  damage.** 

And  the  44th  section  of  the  same  Act  reserved  to  tbe  lord  or 
lady  any  right  to  seigniories,  royalties,  or  services  throughout  the 
manor. 


1866.  Dec  7,  8.  The  Attorney-General  (Sir  John  BoU),  Mr. 
Shapter,  Q.C.,  and  Mr.  Druce,  for  the  Plaintiff: — 

There  is  a  clear  distinction  in  this  case  between  the  right  to  the 
mines  and  minerals  under  the  land  to  be  allotted  to  the  customarr 
tenants,  and  that  which  is  to  be  sold  for  the  payment  of  expenses. 
We  do  not  dispute  the  right  of  the  Defendant  to  the  mines  under 
the  allotted  lands,  but  the  evident  intention  of  the  I^islature  was, 
that  the  lands  to  be  sold  should  be  sold  to  include  the  mines. 
The  intention  was  that  the  sale  of  the  lands  for  payment  of  ex- 
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penses  should  be  preparatory  to  the  allotment.    The  local  Act     y.<l.lL 
(1  &  2  Geo.  4,  c.  10)  directs  that  the  Commissioner  shall,  in  the        1866 
first  place,  allot  certain  parts  of  the  common  lands  for  public    waufiild 
watering-places,  and  allot  other  parts  of  the  commons  for  stone     j^^j 
quarries  to  make  and  repair  the  high  roads;  and  the  Act  then   Buoglbuoe. 
directs  that  the  Commissioner  shall,  "in  the  next  place,**  set  out        """ 
such  parts  of  the  commons  and  wastes  as  he  shall  think  fit,  to  be 
sold  in  the  manner  and  according  to  the  directions  contained  in  the 
general  Act,  for  the  purpose  of  raising  a  competent  sum  of  money 
for  payment  of  the  charges  and  expenses  of  obtaining  the  special 
Act,  and  dividing  and  allotting  the  lands  among  the  tenants,  and 
all  other  charges  and  expenses  incurred  preparatory  to  the  intended 
allotment.    The  manner  in  which  this  land  is  to  be  sold  is  pre- 
scribed by  the  general  Act,  which,  by  the  32nd  section,  provides 
that  the  lands  sold  for  payment  of  such  charges  and  expenses 
shall  be  absolutely  discharged  of  and  from  all  common  and  other 
rights  thereon  and  therein,  and  be  rested  in  fee  simple  in  the 
purchaser  for  his  private  and  absolute  property.    The  distinction 
between  the  lands  allotted  and  the  lands  to  be  sold  is  evident. 
For  the  former  no  money  was  to  be  paid,  but  for  the  latter  there 
was  to  be  an  absolute  sale  for  a  money  consideration,  and  then  the 
land  was  to  be  vested  in  the  purchaser  in  fee  simple,  absolutely 
discharged  of  and  from  all  common  and  other  rights  thereon  and 
therein.     There  can  be  no  meaning  to  the  word  "  therein  **  unless 
it  be  to  distinguish  the  mines  and  minerals  fin)m  the  surface  land. 
This  is  made  still  more  evident  by  the  fact  that  under  the  24th 
section  of  the  special  Act  the  Commissioner  is  to  allot  to  the  lord 
of  the  manor,  as  a  compensation  for  his  right  and  interest  in  the  soil 
of  the  commons  and  wastes,  one-sixteenth  of  the  remainder  of  the 
land&  It  was  held  in  Towtdey  v.  CHbson  (1),  that  a  saving  to  the  lord 
of  seigniories,  rents,  and  royalties  was  not  sufficient  to  reserve  mines 
under  allotments.    A  grant  of  the  soil  passes  everything  under  it, 
and  mines  are  not  a  distinct  right  from  the  right  to  the  soil. 
This  view  of  the  question  was  taken  by  the  Commissioner  him- 
self, when  he  conveyed  the  lot  to  Jane  Towers  in  fee  without 
reserving  the  right  to  the  minerals.    In  all  ordinary  sales  of 
land,  where  the  owner  is  entitled  to  the  mines  and  minerals,  and 

(1)  2  T.  R.  701. 

2  r2  2 
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V.-C.  M.     he  sells  the  land  in  fee  without  reserving  the  mines,  the  latter  will 
1866        pass,  and  it  is  for  the  Defendants  to  shew  that  there  is  any  exception 

Warevield   in  this  case.  There  is  nothing  whatever  in  these  Acts  of  ParUament 
DuM  OF     *^  support  the  Defendants'  claim.    The  land  sold  for  the  pajrment 

BucoLTOOH.  q{  expenses  is  to  be  conveyed  to  the  purchaser  in  fee  simple,  dis- 
charged from  all  rights  thereon  and  therein,  while  there  is  a  distinct 
reservation  in  the  29th  section  with  regard  to  the  allotted  lands, 
which  are  to  be  allotted  '*  subject  and  without  prejudice  to  the 
rights  of  the  lord  to  all  mines,  minerals,  and  quarries  in  or  under 
the  same."  The  43rd  section,  which  contains  the  saving  clause  of 
the  lord's  rights,  expressly  refers  to  the  mines  and  minerals  under 
the  lands  thereby  directed  to  be  divided  and  inclosed ;  and  the 
whole  of  that  section  is  made  to  apply  to  the  allotted  lands  onlj, 
and  not  to  the  lands  directed  to  be  sold.  There  is  a  palpable 
distinction  between  lands  to  be  divided  among  persons  having  a 
common  right,  and  the  allotment  and  discommoning  of  lands. 
This  was  recognised  in  Eddtaon  v.  Brookes  (1).  A  general  saving 
is  always  held  to  yield  to  a  particular  provision,  even  where  the 
general  saving  is  suflSciently  extensive  to  over-ride  the  particular 
provision,  as  in  RiddeU  v.  Whiie  (2).  The  Plaintiff  purchased  this 
land  without  any  notice  of  the  claim  now  raised.  He  gave  sudi  an 
amount  of  purchase-money  as  he  considered  it  worth,  if  it  include*! 
the  mines  and  minerals ;  and  if  the  Defendant  is  successful  in  his 
present  contention,  it  will  be  a  great  injustice  to  the  Plaintiff. 

Sir  BoundeU  Palmer,  Q.C.,  Mr.  BaUy,  Q.C.,  and  Mr.  Fredingjor 
the  Defendant,  the  Duke  of  Buccleuch : — 

The  terms  on  which  the  Commissioner  sold  this  land  to  the 
Plaintiff  have  nothing  to  do  with  the  question ;  he  had  no  estate  in 
the  land,  but  a  mere  power  to  convey,  according  to  the  provisions  of 
the  Act  under  which  he  was  appointed.  If  he  had  no  power  to  sell 
the  mines  and  minerals,  then  the  Plaintiff  has  no  claim  to  tbem. 
The  case  of  TownUy  v.  Gibson  (3)  has  no  bearing  upon  this  case,  as  it 
applied  only  to  seigniories,  rents,  and  royalties,  and  not  to  the  actual 
right  to  the  minerals.  The  surface  and  the  minerals  may  be  distinct 
and  separate  rights :  Humphries  v.  Brogden  (4).    The  distinction 

(1)  17  C.  B.  (N.S.)  606.  (3)  2  T.  R.  701. 

(2)  1  Anstr.  281.  (4)  12  Q.  B.  789,  743. 
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between  the  two  species  of  property  is  preserved^throughout  these 
Acts  of  Parliament^  and  no  conclusion  can  be  drawn  from  the  effect 
of  the  words  "  divided,  inclosed,  or  allotted,"  as  they  are  used  in- 
discriminately throughout  the  different  clauses.    In  some  ^f  the 
sections  the  words  are  "  divide  and  allot,"  in  others  "  divide  or 
inclose,"  and  in  others  "  divide,  allot,  and  inclose,"  but  they  are 
used  interchangeably,  and  are  intended  to  mean  the  same  thing. 
The  same  rights  of  surface  are  dealt  with  as  regards  the  land  to  be 
sold  and  the  land  to  be  divided  between  the  tenants  having  com- 
monable rights.    Whatever  may  be  the  construction  of  the  general 
Act,  that  Act  is  controlled  by  the  special  Act.    The  preamble  ot 
the  latter  Act  recites  that  the  Duchess  of  Bucdeuch  was  then  the 
lady  of  the  manor,  and  as  such  was  entitled  to  the  soil  of  all  the 
commons  and  wastes,  and  to  all  mines,  minerals,  and  quarries 
within  or  under  the  same,  and,  wherever  it  is  requisite,  the  Act 
points  to  the  reservation  of  these  rights.    In  the  case  of  Fretty  v. 
SoUy  (1),  the  word  **  soil "  was  held  to  mean  surface  only,  and  the 
compensation  to  be  given  to  the  lord  for  his  interest  in  the  soil 
was  independent  of  his  other  rights.    No  compensation  is  given 
to  the  lord  for  minerals  which  are  reserved,  but  only  for  the 
surface.     The  32nd  section  of  the  general  Act,  which  directe  the 
land  to  be  sold  in  fee  simple  discharged  from  all  common  and 
other  righte  thereon  and  therein,  could  only  apply  to  such  rights 
as  "  seigniories,  rents,  and  royalties,"  which  were  held,  in  Towrdey  v . 
Gibson  (2),  not  to  include  mines,  and  could  never  be  intended  to 
apply  to  mines  which  were  admitted  to  belong  to  the  lord,  and  were 
specially  mentioned  as  reserved  in  some  of  the  sections.    If  the 
mines  were  to  have  been  sold,  it  would  have  been  so  specified  in 
express  terms,  and  not  by  the  words  ^*  discharged  from  common 
and  other  rights  thereon  and  therein."    The  22nd  section  of  the 
special  Act  directs  that  certain  land  shall  be  set  apart  for  stone 
quarries,  but  this  cannot  be  held  to  mean  mines  and  minerals ;  nor 
can  there  be  any  question  of  repugnancy  in  such  a  grant,  as  was 
raised  in  HUton  v.  Lord  QranviUe  (3),  which  was  overruled  by 
Rotobolham  v.  Wilson  (4).    The  only  intention  of  the  Act  was  to 
divide  the  surface  of  the  land  between  those  persons  who  then 

(1)  26  Beav.  606.  (2)  2  T.  R.  701.  (3)  5  Q.  B.  701, 

(4)  6  E.  (&  K  593;  8  E.  &  B.  123;  8  H.  L.  C.  348. 


y.-o.  M. 

1866 
Waxetudj) 

V, 
DCKB  OF 
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y.-0.  IL  enjoyed  rights  thereoiiy  and  the  mines  and  minerals  in  the  land  to 

1866  be  sold  for  expenses  were  quite  as  much  reserved  by  the  43rd 

Wakkkosld  section  of  the  special  Act  as  they  were  in  the  divided  lands.    That 

TiJ!'  ^.  section  refers  to  all  the  lands  intended  to  be  inclosed.    The  whole 

IJUKMi  OF 

BuocLBcoDB.  of  the  lands  were  treated  by  the  Act  as  an  allotment,  and  the 
clauses  refer  to  them  all  generally ;  and  at  the  time  of  the  passing 
of  the  Act  it  could  not  be  known  which  land  would  be  divided  aod 
allotted,  and  which  would  be  sold  for  expenses.  The  plots  are 
separated,  and  dotted  about  the  estate,  and  it  would  be  most  un- 
reasonable to  take  away  from  the  lord  his  property  in  the  minerals 
under  any  particular  plot  which  might  be  fixed  upon  for  sale. 
Such  an  injustice  never  could  have  been  intended  by  the  Act 

Mr.  OUuse,  Q.C.,  Mr.  Hardy,  and  Mr.  Fidd,  for  the  lessee  of  tibe 
mines. 

Mr.  Shapter,  in  reply. 


1866-    Dec.  15.    Sm  E.  Malins,  V.C.  :— 

The  question  raised  in  this  case  must  be  determined  wholly  upon 
the  construction  of  the  general  Indosure  Act,  41  Geo.  3,  c.  109,  and 
the  special  Act  under  which  the  lands  in  question  were  inclosed. 
In  the  course  of  the  elaborate  arguments  in  the  case  it  has  been 
admitted  that  if  the  question  had  depended  on  the  general  Act  alone, 
the  Plaintiff,  as  owner  of  the  soil,  would  have  been  entitled  to  all 
that  was  under  it,  or,  in  other  words,  to  the  soil  down  to  the  centre 
of  the  darth.  But  it  is  clear,  and  it  is  admitted  on  both  sides,  that 
the  general  Act  and  the  special  Act  must  be  construed  together, 
and  with  reference  to  the  provisions  of  the  latter  which  control  the 
former ;  that  is  manifest  from  the  concluding  words  of  the  pre- 
amble of  the  special  Act.  It  has  been  strongly  urged  by  the 
Plaintiff's  counsel  that  the  effect  of  the  32nd  section  of  the  general 
Act  is  to  discharge  all  allotments  which  are  sold  for  the  purpose 
of  defraying  the  expenses  of  the  inclosure  from  all  common  and 
other  rights  thereon  or  therein,  and  therefore,  to  give  the  par- 
chaser  the  most  complete  and  absolute  right  to  the  exclasiv& 
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ownetship  of  the  land,  and  such  would  undoubtedly  have  been  the     T.-O.  M. 
effect  of  the  sale  of  the  land  in  question  if  the  case  ha'l  depended        1866 
on  that  Act  only.    But  that  Act,  as  I  have  already  said,  is  con-   Wakhteld 
trolled  by  the  provisions  of  the  special  Act,  and  the  question  in     jy^  ^ 
dispute  really  depends  on  the  construction  of  that,  rather  than   Buogletoh, 
of  the  general  Act 

Now,  the  preamble  of  the  special  Act  recites  that  the  Duchess  of 
Buedeuch  was  then  the  lady  of  the  manor  of  Plain  Fumeas,  **  and 
as  such  was  entitled  to  the  soil  of  all  the  said  moors,  commons, 
and  wastes,  and  to  all  mines,  minerals,  and  quarries,  of  what  nature 
or  kind  soever  within  or  under  the  same." 

It  then  proceeds  with  the  usual  provisions  and  enactments 
for  carrying  the  contemplated  indosure  into  effect;  and  by  the 
24th  section,  it  directs  that  a  certain  portion  of  the  waste  to  be 
inclosed  shall  be  allotted  to  the  lord  or  lady  of  the  manor  as  a 
compensation  for  his  or  her  right  or  interest  in  and  to  the  soil  of 
the  said  moors,  commons,  and  wastes,  which  are  directed  to  be 
inclosed.  Then,  by  the  43rd  section,  there  is  reserved  to  the 
dnchess,  ''and  to  the  person  or  persons  for  the  time  being  en- 
titled to  the  said  manor,  or  to  the  said  mines,  minerals  and  quarries, 
according  to  their  respective  estates  and  interests  therein,  all 
mines,  beds,  seams  and  veins  of  coal,  lead,  copper,  tin,  and  iron, 
and  other  mines  and  minerals  whatsoever,  and  all  quarries  of  stone, 
slate,  and  flags,  and  other  quarries  whatsoever,  already  found,  or 
thereafter  to  be  found,  upon,  with,  or  under  the  said  lands  or 
grounds  hereby  directed  to  be  divided  and  inclosed,  or  any  part  or 
parts  thereof."  The  minerals  being  thus  reserved  under  all  the 
lands  directed  to  be  inclosed,  it  is  clear  that  the  word  "soil,"  in 
the  24th  section,  refers  to  the  surface  only,  and  that  the  allotments 
thereby  directed  to  be  made  to  the  owners  of  minerals  are  in  satis- 
faction of  the  surface  rights  to  the  land  only.  My  view  on  this 
part  of  the  case  is  in  accordance  with  that  of  the  Master  of  the 
Bolls  in  Pretty  v.  8dly  (1),  where  his  Lordship  says,  **  I  think  the 
word  '  soil '  throughout  the  Act  is  used  as  equivalent  to  *  surface,* 
though  if  the  question  rested  on  the  27th  and  28th  sections  alone, 
without  the  58th,  or  saving  clause,  I  should  have  held  that  the  word 
'  soil '  included  the  minerals,  and  that  these  sections  deprive  the 

(1)  26  Beav.  613. 
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y.-0.  M.  lord  of  his  right  to  them."    And  so  I,  myself,  should  have  said  in 

1866  this  case,  that  the  word  ''soil"  in  the  24th  section  would  haye 

Wi^^iELD  iuclttded  the  minerals  if  it  had  not  been  for  the  reservation  con- 

Tv  *•  tained  in  the  43rd  section. 

Duke  of 

BucxiLEucH.  The  minerals,  then,  being  reserved  to  the  lord  under  all  the  lands 
"  hereby  directed  to  be  divided  and  inclosed,"  the  question  resolyea 
itself  into  this,  what  are  the  lands  by  the  Act  directed  to  be 
divided  and  inclosed?  It  was  argued  by  the  Plaintiff's  counsel 
that  the  lands  sold  to  pay  the  expenses  of  the  inclosure  are  not 
divided  or  inclosed  under  the  Act;  and  in  answer  to  this  argum^t 
a  minute  examination  of  the  language  of  the  Act  was  entered  into 
by  the  counsel  for  the  Defendant,  the  effect  of  which  I  think  was 
to  shew  that,  whether  the  expression  be  "  hereby  directed  to  be 
divided,"  "divided  and  allotted,"  ''inclosed  and  allotted,**  or 
"  divided,  allotted,  and  inclosed,"  the  meaning  is  just  the  same,  and 
that  all  these  various  forms  of  expression  refer  to  the  same  lands, 
namely,  those  that  are  directed  to  be  inclosed  by  the  special  Act 

There  can  be  no  doubt  that  the  land  sold  to  Jane  Toioers  was 
part  of  that  which  the  special  Act  directed  to  be  allotted  and  in- 
closed ;  and  as  it  was  wholly  uncertain  when  the  Act  passed 
whether  such  land  would  be  allotted  to  a  customary  tenant  or 
would  be  sold,  it  was  still  treated  as  an  allotment  under  the  Ad;; 
and  it  was  expressly  sold  and  conveyed  as  such  by  the  deed  of  the 
5th  of  October,  1831.  It  is  remarkable  that  the  general  Act  in 
the  32nd  section,  so  much  relied  upon  by  the  Plaintiff's  counsel, 
and  the  special  Act  in  the  34th  section,  treat  the  lands  authorized 
to  be  sold  as  part  of  the  allotments  under  the  inclosure. 

The  Court  is  bound,  if  possible,  to  put  a  reasonable  construction 
upon  every  Act  of  Parliament,  and  it  must  be  admitted  that  the 
construction  contended  for  by  the  Plaintiff,  making  the  distinction 
between  lands  allotted  to  the  customary  tenants  and  those  sold, 
would  be  most  unreasonable  and  inconvenient,  for  while  the  object 
of  the  Act  must,  I  think,  in  accordance  with  its  express  langoage, 
be  to  give  the  lord  the  right  to  the  mines  under  all  the  lands  to 
be  inclosed,  the  contention  of  the  Plaintiff  would  so  interfere  with 
and  interrupt  the  exercise  of  the  power  of  working  the  mines,  that 
the  lord  would  remain  liable  to  be  stopped  whenever  he  worked 
up  to  the  sold  lands,  such  lands  being  very  numerous,  and  going 
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down  to  very  small  quantities  (in  some  cases  even  less  than  half     Y.-O.K. 
an  acre),  and  dotted  about  in  various  parts  of  the  inclosnre.  '  The        1866 
effect  might  thus  be  to  render  it  practically  impossible  to  work  Wakxtuld 
the  mines  at  all.    It  was,  however,  argued  that  the  reservation  of     j^^  ^^ 
the  mines  to  the  lord  does  not  extend  to  the  lands  allotted  for   Buoglsdov. 
watering  places  under  the  21st  section,  for  stone  quarries  under 
the  22nd  section,  and  to  the  ministers  under  the  25th  section,  but 
I  do  not  find  in  the  Act  any  warrant  for  this  contention. 

It  is  true  that  the  43rd  section  contains  an  exception  of  the 
lands  set  out  for  stone  quarries  and  watering  places ;  but  that  ex- 
ception refers  to  the  sur&ce  only,  and  merely  restrains  the  lord 
from  using  the  surface  of  those  lands  for  mining  purposes,  obviously 
on  account  of  that  part  of  the  surface  having  been  devoted  to  other 
purposes*  I  am  of  opinion  that  the  language  of  the  29th  section, 
which  enacts  that  all  the  allotments  to  be  made  to  the  tenants  are 
to  be  made  without  prejudice  to  the  right  of  the  lord  to  the  mines, 
is  jofit  as  much  applicable  to  the  allotment,  to  the  mim'sters,  to  the 
watering  places,  and  the  stone  quarries,  as  to  any  of  the  others. 

Upon  a  careful  consideration  of  the  whole  Act^  I  am  of  opinion 
that  the  proper  construction  is  to  treat  it  as  dealing  with  surfiace 
rights  only,  leaving  the  lord's  right  to  the  minerals  untouched,  and 
that  what  is  authorized  to  be  sold  to  pay  the  expenses  is  that 
which  would  otherwise  be  allotted  to  the  tenant,  namely,  the  soil 
or  surface  only,  subject  to  the  right  of  the  lord  to  the  minerals,  as 
reserved  by  the  43rd  section. 

Upon  these  grounds  I  am  of  opinion  that  the  Plaintiff's  case  for 
restraining  the  Duke  of  Buedetieh  and  his  tenant  from  working  the 
nunes  under  the  land  in  question  wholly  fails ;  and  that  the  bill, 
80  &r  as  it  seeks  to  restrain  them  from  working  them,  must  be 
dismissed. 

The  decision  in  the  case  of  Toumley  v.  CHbson  (1),  which  was 
much  relied  upon  by  the  Plaintiff's  counsel,  turned  wholly  on  the 
ground  that  the  mines  and  minerals  were  not  reserved,  and  has  no 
application  to  the  present  case.  That  that  is  so  is  plain  from  the 
laoguage  of  Lord  Kenyon  and  the  other  Judges  who  decided  the 
case.  It  should  be  remembered  that  the  question  there  was, 
whether  the  lord  was  entitled  to  the  mines.   Lord  Kenyan  says  (2) : 

(1)  2  T.  11.  701.  (2)  2  T.  R.  706. 
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y.-a  M.  *^  We  cannot  narrow  the  words  of  this  Act,  and  that  transfers  all 
1866        the  right  in  the  soil  to  the  several  tenants.    There  is  no  donbt  bnt 

WAKBnxM)  that  the  mines  might  have  been  reserved.  If  it  had  been  so 
DoKB  ov     intended,  it  would  haye  been  by  express  words ;  bnt  there  is  no 

BuocLETOH,  g|ic]i  reservation  here.  The  word  'rents'  is  explained  by  the 
other  words  used ;  but  those  rights  which  are  reserved  are  mere 
badges  of  royalty,  incorporeal  rights,  and  other  fruits  of  tenure  of 
the  like  sort"  Mr.  Justice  Ashhwrd  says :  ^  The  object  of  an  inclo- 
sure  is,  that  the  lord  of  the  manor,  in  respect  of  his  seigniory  and 
waste,  should  have  some  part  of  the  ground  to  be  allotted  to  him- 
self in  lieu  of  his  manorial  right ;  and  the  other  lands  are  allotted 
to  the  proprietors  of  the  inclosed  lands  within  the  manor;  and 
these  are  not  made  copyholds,  but  the  grantees  take  them  as  free- 
holds of  inheritance."  Mr.  Justice  BuBer  and  Mr.  Justice  Orose 
expressed  themselves  to  the  same  effect,  and  it  is  obvious  that  that 
case  turns  wholly  upon  the  fact  of  the  minerals  not  having  been 
reserved.  Here  the  minerals  are  reserved,  according  to  my  new, 
under  all  the  lands ;  and  on  these  grounds  I  am  of  opinion  that  this 
part  of  the  case  is  against  the  Plaintiff,  and  that,  so  fsur,  the  bill 
must  be  dismissed. 


1867  March  12,  13,  18, 19,  20,  21,  22,  23.    The  Vicb-Chakcelu)b 

having  decided  that  the  lord  of  the  manor  was  entitled  to  the 
minerals  under  the  Plaintiff's  land,  the  case  now  came  on  for 
argument  on  the  second  point,  namely,  whether  the  lord  or 
his  lessee,  Mr.  Kennedy,  was  entitled  so  to  work  the  mines  as 
to  cause  a  subsidence  of  the  surface  of  the  Plaintiff's  land,  the 
Plaintiff  seeking  by  his  bill  an  injunction  to  restrain  them  irom  so 
doing. 

The  sections  of  the  Act  on  which  the  question  turned  will  be 
found  set  out  ante. 

The  evidence  as  to  the  nature  of  the  mines  was  as  follows :  That 
they  were  of  haematite  or  red  ore ;  that  the  veins  varied  very  much 
in  thickness,  some  being  not  more  than  two  or  three  feet  tbicl, 
others  as  much  as  forty  or  fifty  yards ;  and  that  the  same  vein 
would  often  vary  very  much  between  those  figures.  That  the  oie 
in  some  cases  rose  to*  within  a  few  feet  of  the  surface,  and  in  other 
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cases  was  not  found  till  after  passing  throagh  from  twenty  to  forty     V.-0.  M, 
yards  of  superincumbent  d&ris^  consisting  of  gravel,  clay,  sand,       1867 
bonlder,  stones,  and    other    loose    materials;    that  these,  upon   wakstibld 
approaching  the  top  of  the  rein,  were  more  or  less  mixed  with  ore,     p^^^, 
and  that  there  was  no  exact  parting  between  the  loose  dSbris  oyer-   Buoojuch. 
lying  the  ore  and  the  ore  itself;  that  the  rocks  forming  the  walls 
of  the  yeins  were  very  much  mixed  with  ore ;  and  that  strings 
or  pipes  of  the  ore  ran  several  yards  into  the  rock,  making  it  rotten 
and  mustratified. 

On  the  question  of  the  method  of  working  the  mines,  and 
whether  it  was  possible  to  work  them  without  causing  a  subsidence 
of  the  surface,  the  evidence  was  very  conflicting;  the  Defendant 
adducing  witnesses  who  stated  that  it  was  impossible  to  work  mines 
of  the  description  in  question  without  letting  down  the  surface, 
and  that  a  prohibition  against  letting  down  the  surface  would  be 
equivalent  to  putting'  a  stop  to  all  mining  in  the  district  in  ques- 
tion; while  the  Plaintiff  adduced  witnesses  who  not  only  stated 
that  it  was  possible  to  work  the  mines  without  letting  down  the 
surface,  but  also  suggested  various  modes  of  working  by  which, 
as  they  alleged,  the  object  could  be  attained. 

Various  customs  as  to  the*  mode  of  working  the  mines  in  the 
manor  were  alleged ;  but  it  is  not  necessary  to  refer  to  the 
evidence  respecting  them  in  this  report. 

The  Attometf'Oenerdl  (Sir  John  BoU),  Mr.  Shapter^  Q.C.,  and  Mr. 
J>race,  Q.O.,  for  the  Plaintiff:— 

The  C!ourt  having  decided  that  the  property  in  the  mines  belongs 
to  the  Duke  of  Buccleuchy  we  still  contend  that  the  words  of  the 
43rd  section  of  the  Act,  that  the  allotment  shall  be  absolutely  dis- 
charged from  all  common  and  other  rights  thereon  and  therein, 
must  have  some  meaning,  and  that,  at  any  rate,  the  Duke  has 
no  right  to  enter  and  break  up  the  surface  of  the  land  for 
the  purpose  of  sinking  shafts  and  erecting  buildings  for  mining 
operations. 

[The  Vice-Chancellor  : — ^I  have  decided  that  the  Duke  has  all 
the  same  mining  rights  under  the  whole  of  the  land,  whether  sold 
or  allotted,  which  he  had  before  the  passing  of  the  Act.  He  is 
entitled  to  the  nunerals ;  he  has  a  right  to  get  upon  the  land  and 
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V.-G.  M.     work  the  mines  when  he  thinks  fit,  and  may  sink  shafts  where 

1867       he  pleases,  and  enter  upon  the  surface  of  the  land  for  that  pur- 

WAmiELD  P^®®  ^^  *^®  ordinary  way ;  but,  of  course,  making  any  compensa- 

^-         tion  for  the  damage  that  may  be  sustained  by  the  owner  of  tiie 

BuocLKucH.  surface.] 

The  only  question  will  then  be,  whether  the  Plaintiff  has  a  right 
to  prevent  the  Defendants  from  so  working  the  mines  as  to  cause  the 
surfax^  to  subside.  The  evidence  is  to  the  effect  that  a  subsidence 
has  already  been  caused,  and  if  it  be  true  that  the  mines,  in 
consequence  of  their  peculiar  nature,  cannot  be  worked  without 
causing  subsidence,  we  say  that  the  Plaintiff  has  a  right  to  stop 
the  Defendants  from  working  the  mines  at  all. 

The  Plaintiff  has,  in  the  first  instance,  a  right  to  support ;  8uch 
right  is  not  an  easement,  but  part  of  the  freehold:  Backhouse 
V.  Bonomi  (1) ;  mines  can  only  be  worked  so  far  as  consistent  with 
that  right :  Caledonian  Railway  v.  J^ot  (2)  ;  and  such  right  is  in- 
dependent of  the  nature  of  the  strata :  Humphries  v.  Brogden  (3). 
Absence  of  negligence  in   working  is  immaterial.      Brovm  t. 
Bobins  (4) ;  Hunt  v.  Peake  (5)  ;  Stroyan  v.  Knowles  (6) ;  Smart  t. 
Morton  (7).     Stipulations  as  to  manner  of  working,  and  for  com- 
pensation, do  not  alter  the  case :  Humphries  v.  Brogden ;  Earrii 
v.  Ryding  (8);  Roberts  v.  Haines  (9),  afBrmed  on  appeal  (1Q|; 
and  even  where  there  was  an  express  provision  against  the  mine 
owner  being  liable  to  make  compensation  for  damage  to  surfkce, 
it  was  held  that  he  could  not  interfere  with  the  surface,  and  that 
any  custom  enabling  him  to  do  so  would  be  bad :    Blaekett  v. 
Bradley  (11). 

The  existence  of  buildings  and  the  amount  of  their  weight  is 
immaterial :  Brown  v.  Robins,  A  grant  to  destroy  the  surface 
would  be  rejected  as  repugnant  and  absurd  according  to  HQJtcn  t. 
Lord  OranviUe  (12) ;  and  that  decision  was  supported  in  Marquis  of 
Salisbury  v.  Gladstone  (13). 

(1)  9  H.  L.  C.  503.  (7)  5  E.  &  B.  30. 

(2)  2  Macq.  449.  (8J  5  M.  &  W.  60. 

(3)  12  Q.  B.  739.  (9)  6  E.  &  B.  643. 

(4)  4  H.  &  N.  186.  (10)  7  Ibid.  626. 

(5)  Joh.  705.  (11)  1  B.  &  S.  940. 

(6)  6  H.  &  N.  464.  (12)  6  Q.  B.  701. 

*      (13)  9  H.  L,  C.  692. 
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In  SiehardB  r.  Harper  (1)  there  was  a  grant,  with  covenant     v.-C.  M. 
against  liability  for  causing  subsidence  of  surface,  and  it  was  held        is67 
that  the  covenant  did  not  run  with  the  land.  The  right  to  support    wakefield 
may  be  excluded  wholly  by  express  stipulations,  as  in  Botobatham     ^  *'• 
V.  Wibon  (2),  Harris  v.  Ryding  (3),  and  Bed  v.  Wilson  (4) ;   or    Bcccleuch. 
partially,  as  in  EUioi  v.  North  Eastern  Railway  Company  (5)  ;  but 
in  either  case  the  right  to  support,  being  an  absolute  right,  can 
only  be  taken  away  by  express  words,  either  negative,  or  which 
irresistibly  import  a  negative :  Earl  of  Cardigan  v.  ArmUa^e  (6) ; 
and  affirmative  words  are  not  sufficient. 

Amount  of  support  must  be  co-extensive  with  the  intended  user  of 
the  property:  any  waiver  of  the  right  must  be  by  express  words:  and 
the  reservation  of  mines  does  not  take  away  the  right  to  support : 
BerUey  v.  Shafto  (7) ;  Dugdale  v.  Robertson  (8) ;  Proud  v.  Bates  (9). 

The  43rd  section  of  the  local  Act  is  equivalent  to  a  contract 
between  the  parties,  but  it  relates  only  to  what  is  to  be  done  upon 
the  surface,  and  not  to  any  destruction  of  the  Plaintiff's  rights  in 
the  surface,  and  the  damage  referred  to  is  only  that  which  may 
arise  from  the  right  of  entry.  That  section  gives  the  Defendants 
no  more  right  to  let  down  the  surface  than  they  had  before.  If 
the  lord  sets  up  a  right  of  user,  we  say  that  it  was  an  unlawful 
nser.  Five  customs  are  set  up,  but  none  are  properly  pleaded ; 
customs  must  be  pleaded  precisely,  and  if  pleaded  too  largely  they 
fail :  Baeon^s  Abridgment^  "  Custom,"  H. ;  WoUey  v.  Hadfidd  (10) ; 
Bourlce  v.  Isaac  (11). 

Profits  cannot  be  taken  out  of  another  man's  land  by  virtue  of  a 
custom :  Constable  v.  Nicholson  (12).  Custom  is  confined  to  ease- 
iQents,  and  the  right  to  support  is  not  an  easement  (13). 

Some  of  the  evidence  goes  to  prove  that  the  working  cannot  be 
effected  without  creating  subsidence ;  but,  on  the  other  hand,  there 
is  evidence  to  shew  that  by  a  particular  method  of  working  it  may 
he  done  without  injury  to  the  surface. 


(1)  Law  Rep.  1  Ex.  199. 

(2)  8  H.  L.  C.  348. 

(3)  5  M.  &  W.  60. 

(4)  Law  Rep.  1  Ch.  303. 

(5)  10  H.  L.  C.  333. 
(G)  2  B.  &  C.  197. 


(7)  15  C.  B.  (N.8.)  79. 

(8)  3  E.  d^  J.  695. 

(9)  34  L.  J.  (Ch.)  406. 

(10)  3  Price,  210. 

(11)  2  Ibid.  299. 

(12)  14  C.  B.  (N.S.)  280. 


(13)  1  Saund.  840  c,  note  (e). 
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Y.-a  H.         Sir  RotMdeU  Pdmer,  Q^C,  Mr.  BaHtf,  Q.C^  and  Mr.  Fteding,  for 
1867       the  Duke  of  Bucdeuch : — 


Wakefuld       The  effect  of  the  43rd  section  of  the  special  Act  is,  that  tk 

DuxK  OF     Defendant  is  entitled  to  the  mines  and  minerals  nnder  the  land, 

BuooLEucH.  ^^  g^^^  ^f  ^y^j^  belongs  to  the  Plaintiff,  bnt  the  Plaintiff's 

contention  would  in  effect  repeal  that  section*  Before  the  Indo- 
9ure  Ad  the  whole  of  the  soil  was  vested  in  the  lord,  together  with 
the  mines  and  minerals,  as  part  of  the  freehold.  The  right  to  the 
mines  was  not  a  mere  right  to  work  them,  but  it  was  a  seignioiial 
right.  By  the  Indosure  Ad  part  of  the  land  was  divided  between 
the  customary  tenants  and  part  was  sold  for  expenses,  and  the 
Court  has  decided  that  it  was  only  the  snrEEtce  rights  which  were 
sold.  The  construction  of  the  43rd  section  clearly  is^  that  all  tbe 
rights  which  the  lord  previously  had  are  reserved  after  the  sale 
and  allotment.  That  right  is  not  confined  to  entry  upon  the  sor- 
face  only.  The  buildings  alluded  to  are  those  which  were  alreadj 
erected,  and  the  reservation  is  not  extended  to  any  buildings  whidi 
may  subsequently  be  erected.  Such  buildings  would  have  no  right 
to  support.  The  lord  is  restricted  from  letting  down  the  surface  at 
the  particular  spots  denoted  as  watering  places,  but  there  is  no  im- 
plication that  it  may  not  be  let  down  elsewhere. 

The  Plaintiff's  arguments  proceed  on  error  in  law.  Tbe  lord  d 
the  manor  is  (irrespective  of  custom)  entitled  to  enter  on  tbe  com- 
mon lands  and  take  the  minerals  and  destroy  part  of  the  common, 
so  that  he  leave  su£Scient  for  the  commoners.  The  local  M 
reserves  to  the  lord  all  his  ancient  rights. 

The  Plaintiff  is  in  possession  of  part  of  the  common,  and  must 
be  treated  as  a  commoner,  and  has  not  pleaded  that  the  lord  does 
not  leave  sufficient  common,  nor  is  any  evidence  adduced  to  that 
effect;  and  the  onus  of  shewing  that  the  lord  is  not  to  take  the 
mines  lies  on  the  Plaintiff. 

The  lord  may  do  anything  not  destructive  of  common  rights: 
Cruise's  Digest  "  Common  *'  (1),  and  it  is  only  the  usual  right  of 
the  lord  which,  in  granting  right  of  common,  he  does  not  give  nf, 
and  which  the  passing  of  the  Act  does  not  take  away:  FSewod^* 
Palmer  (2) ;  in  the  report  in  Mdnwfh  the  words  are  added :  ''  ^^ 

(1)  4t}i  £d.vol.  ill.  tit.  23,  §  47,  p.  73.      Mose.  171 ;  S.  G.  Melm.  1£S&  &  % 

(2)  5  Yin.  Abr.  p.  8,  {  33 ;  S.  C.      Lincoln't  Inn  Libraiy. 
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lord  is  absolutely  entitled  to  the  mine  provided  be  leave  sufficient     V.-0.  M. 
common."  1867 


Persons  taking  surface  rights  and  rights  of  compensation  under    WAuriBu> 
an  Act,  take  them  subject  to  the  terms  of  the  Act,  and  the  PlaintifT     ^^  ^^ 
mnst  shew  that  what  is  being  now  done  could  not  have  been  done    Bucolepoh, 
before  the  Act  passed^  the  rights  of  the  lord  having  been  thereby 
reserved. 

The  commoners  had  no  right  to  the  soil,  they  had  only  a  right  to 
take  the  herbage  by  the  mouths  of  their  cattle.  The  lord  has 
an  undoubted  right  to  open  mines,  and  it  is  a  question  of  damage 
for  the  tenant :  Baieaan  v.  Green  (1).  The  lord's  grant  of  right  of 
common  is  subject  to  his  own  rights  of  mining.  The  lord  says 
you  may  go  on  taking  what  herbage  you  can  from  the  common 
by  your  cattle,  but  I  am  not  to  be  deprived  of  my  rights.  The 
commoner  would  have  a  cause  of  action  if  the  pasturage  left  were 
insufficient,  but  he  must  shew  the  dama^,not  in  a  particular  spot, 
bnt  as  regards  the  loss  of  herbage  over  the  whole  manor :  Arlelt  v. 
Mis  (2).  The  question  then  is,  whether  the  Defendant  is  doing 
anything  more  than  he  had  a  right  to  do  before  the  Inehmre  Ad. 
The  allottees  cannot  be  in  a  better  position  than  they  were  in 
before  the  passing  of  the  Act.  They  cannot  shew  that  they  have 
a  less  amount  of  pasture  than  they  had ;  the  utmost  that  can  be 
proved  is,  that  the  surface  would  be  somewhat  lower  than  it  was 
before,  but  the  surface-area  still  remains  the  same. 

The  holder  of  a  customary  tenement  or  copyhold  has  a  grant  of 
the  whole  property,  and  the  lord  cannot  derogate  from  his  own 
grant.  He  cannot  enter  upon  a  copyhold  tenement  and  take  the 
minerals.  He  cannot  have  such  a  general  right  except  by  custom : 
Bourne  v.  Taylor  (3).  The  grant  of  the  copyhold  tenement  passes 
the  whole  close  to  the  centre  of  the  earth,  but  this  is  not  so  in  the 
case  of  a  commoner.  Bateson  v.  Oreen  was  not  a  case  of  copy- 
hold but  of  common,  and  Hilton  v.  Lord  OranviHe  (4)  does  not 
affect  the  lord's  right  in  the  waste.  In  that  case  the  question 
arose  where  houses  were  built  on  the  copyhold  property.  Here  it  is 
in  the  nature  of  a  waste  that  it  should  not  be  built  upon,  therefore 
the  two  cases  are  very  different.    Letting  down  the  surface  might 

(1)  6  T.  R.  411.  (8)  10  East,  189. 

(2)  7  B,  &  0.  346.  (4)  6  Q.  B.  701. 
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V.-C.  H.     endanger  houses,  but  that  could  not  happen  on  a  waste.    In 

1867        Boffers  v.  Taylor  (1),  a  case  under  the  Prescription  Ad,  the  land 

WAicmELD  ^^  heea  part  of  the  waste,  and  was  seyered  by  indosure,  and  it 

V*         was  held  that  the  lord  had  a  right  to  quany,  though  in  case 

BucoLsucH.  depending  upon  grant  it  would  not  have  been  so.     Marquis  of 

Saiubury  v.  Oladdone  (2),  and  Sanmer  v.  Chance  (3),  were  cases 

turning  upon  the  same  principle. 

In  this  case,  and  for  this  purpose,  the  Act  of  Parliament  has  left 
us  in  possession  of  all  the  rights  we  had  before.  The  Legislatore 
has  said  that  we  are  to  haye  liberty  to  do  all  acts  for  getting  the 
minerals  in  as  complete  a  manner  as  if  the  land  had  remained  open 
and  uninclosed.  The  Plaintiff  must  shew  that  the  Duke  is  doing 
what  would  have  been  an  injury  to^  the  commoners  before  the 
inclosure.  K  any  one  allottee  should  suffer,  and  be  unable  to  get 
sufficient  pasture  by  reason  of  the  damage  done  by  the  lord,  then 
it  is  provided  by  the  Act  that  he  shall  hare  compensation,  which 
would  not  have  been  the  case  before  the  Act.  The  lord  has  the 
same  right  he  had  before,  but,  by  the  Act^  he  must  make  compen- 
sation for  any  injury  done. 

The  right  we  now  contend  for  is  supported  by  the  cases  under  In- 
closure Acts  which  have  already  been  decided,  such  as  Earl  of  Bosie 
V.  Wainman  (4),  Bowbotham  v.  Wibon  (5).  In  the  latter  case 
Lord  Wendeydale  held  that  the  right  to  dig  for  minerals  necessaiilj 
involved  a  right  to  injure  the  surface.  If  the  minerals  cannot  be 
obtained  without  causing  a  subsidence,  then  subsidence  is  allowable. 
The  case  of  Boberts  v.  Haines  (6)  was  not  so  strong  as  this,  and 
there  was  no  reservation  in  that  case  of  ancient  rights  ;  and  BlaeM 
V.  Bradley  (7)  was  treated  as  a  repetition  of  Hilion  v.  Lord  Gran- 
viHe  (8).  But  the  former  case  was  one  of  common  and  the  latter 
related  to  a  copyhold.  In  Blachett  v.  Bradley  the  clause  only 
reserved  the  usual  liberties,  and  there  was  no  question  of  sub- 
sidence. 

Cases  have  also  occurred  under  the  Bailways  asd  the  Lands 
Clauses  Acts.  By  the  77th  and  78th  sections  of  the  former  Act  (S 
Vict.  c.  20)  mines  are  reserved  to  the  landowner.  If  the  owner  wishes 

(1)  1  H.  &  N.  70fi.  (5)  8  H.  L.  C.  34a 

(2)  9  H.  L.  G.  692.  (6)  6  E.  &  B.  643. 

(3)  12  L  T.  (N.S.)  163,  (7)  I  B.  *  S.  940. 

(4)  14  M.  &  W.  869.  (8)  5  Q.  B.  701. 
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to  work  the  mines  he  must  give  notice  to  the  company,  who  may     Y.-G  BL 
purchase  them  or  pay  compensation.    If  not,  then  the  owner  may       1867 
work  the  mines  so  long  as  they  are  not  worked  in  an  improper   Wakspield 
way.     In  Fletcher  v.  Great  Western  Railway  Company  (1)  the     d^^o, 
owner  of  the  minerals  was  held  to  be  entitled  to  compensation   Buoclelch. 
under  the  circumstances.    The  position  of  the  landowner  under  the 
railway  Acts  is  not  so  good  as  the  Defendants',  because  here  there 
is  an  express  reservation. 

As  regards  the  evidence  in  this  case  upon  the  custom,  it  ia 
said  that  some  of  the  clauses  of  the  Act  refer  to  another  manor, 
but  we  shew  that  the  place  in  question  is  part  of  one  entire  district 
or  manor,  and  we  may  give  evidence  of  the  custom  on  any  part  of 
the  manor,  as  in  Tyrwhiit  t.  Wynne  (2).  There  may  be  a  manor 
within  a  manor,  or  a  district  may  be  a  sub-denomination  of  a  larger 
manor,  but  it  is  necessary  to  attend  to  the  evidence  as  to  the 
general  manor  to  shew  custom  in  a  sub-manor :  Crutae's  Digest  (3). 
Where  there  are  two  sub-manors  of  one  principal  manor,  it  is 
more  necessary  to  attend  to  the  evidence  *of  general  custom  in 
the  whole  manor.  But  you  want  no  custom  to  shew  the  lord's 
right  to  work  the  mines.  The  only  question  is  as  to  the  suf- 
ficiency of  the  common  which  is  left.  If  the  working  cannot  be 
done  without  injury  to  the  surface,  the  lord  may,  nevertheless, 
work  apart  from  any  custom.  We  shew  that  it  was  the  custom 
of  the  lord  to  work  the  minerals  of  the  copyholders  irrespective 
of  the  consequences  to  the  surface,  and  therefore  he  might,  d 
fortioriy  work  them  upon  the  waste.  We  have  also  proof  that  in 
other  workings  there  has  been  a  subsidence  caused.  The  custom 
for  which  we  contend  is  clearly  good,  and  is  supported  by  autho- 
rity. The  only  case  which  could  be  cited  in  opposition  is  that  of 
HiUon  V.  Lord  Granville  (4),  and  that  is  not  now  of  much  autho- 
rity. The  witnesses  say  there  is  no  way  of  working  these  mines 
without  causing  a  ^subsidence,  in  consequence  of  the  nature  of  the 
strata  and  of  the  soil ;  and  though  it  is  suggested  that  there  might 
be  some  other  method,  it  is  most  improbable,  and  it  certainly 
would  have  been  adopted  long  before  this.  On  the  contrary,  it  is 
shewn  that  the  mode  of  working  now  adopted  has  always  been  the 

(1)  4  H.  &  N.  242.  (3)  Vol.  i.  p.  266. 

(2)  2  B.  &  A.  554.  (4)  5  Q.  B.  701. 
Vol.  IV.                                        2  Z  2 
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V.-0.  M.     mode  throughout  the  district.    If  this  were  not  the  best  method  of 
1867       working,  it  would  not  have  been  in  practice  for  so  long  a  time. 


Wakefield 

«.  Mr.  Glasse^  Q.C.,  Mr.  Hardy,  Q.C.,  and  Mr.  Fidd,  for  Miles 

BuocLELCH.  Kennedy,  the  lessee  of  the  Duke  of  Bucdeuch : — 

At  the  time  the  Plaintiff  purchased  his  land  Mr.  Kennedy  kd 
already  opened  the  mines.  The  Plaintiff  purchased  with  an  opea 
shaft  on  the  ground,  therefore  he  had  full  notice  of  what  was  going 
on,  and  must  haye  knovni  the  effect  of  such  workings.  It  was 
decided  in  DarviU  v.  Boper  (1),  and  Bell  v.  Wilson  (2),  that  quar- 
ries meant  only  surface  quarrying,  and  if  the  lord  has  a  right  to 
quarry  over  the  whole  surface,  that  would  destroy  it  much  more 
than  digging  mine8>  which  would  only  cause  a  subsidence  of  the 
surface. 

The  Attorney-General,  in  reply  : — 

The  argument  of  the  Defendants'  counsel  proceeds  on  the 
assumption  that  the  question  is  one  between  lord  and  commoner, 
and  they  contend  that  the  only  limit  to  the  lord's  right  of  working 
the  mines  is  that  he  must  leaye  sufiBcient  common.  But  the 
Inclosure  Act  totally  altered  the  position  of  the  parties,  and  put  an 
end  to  all  manorial  rights,  and  the  question  now  is  between  the 
owner  by  express  grant  of  the  surface  in  feq  simple,  freed  from  all 
manorial  rights,  and  the  lord  of  the  manor  as  the  owner  of  the 
mines.  All  the  cases,  therefore,  between  lord  and  commoner  can 
have  no  bearing  on  the  present  ciase.  The  43rd  section,  mider 
which  the  Defendants,  in  factj  claim,  does  not  confer  on  them  any 
right  to  let  down  the  surface,  and  the  compensation  clause  on 
which  they  rely  can  only  apply  to  the  rights  reserved  by  that 
section. 

The  Defendants  further  relied  on  the  right  of  quarrying;  but 
quarries  stand  on  a  totally  different  footing  from  mines,  as  they  are 
worked  from  the  surface,  and  are  of  a  much  smaller  extent  than 
mines ;  and,  according  to  the  Defendants*  own  argument,  the  lord 
would  not  be  allowed  by  quarrying  to  destroy  the  whole  surface, 
which  the  Defendants  now  claim  the  right  to'do. 

In  the  absence  of  express  stipulation  to  the  contrary^the  right  to 

(1)  3  Drew.  294.  (2)  Law  Rep.  1  Ch.^  303. 
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surface  support  is  absolute  and  indefeasible,  and  it  avails  the  mine     V.-C.  M. 
owner  nothing  to  say  that  he  is  working  in  the  usual  way  and       1867 
without  negligence,  or  to  prove  any  custom  to  the   contrary,    wakkfield 
Rowbotham  v.  Wilson  (1)  shews  that  an  express  stipulation  may     ^^  *j^  ^^ 
destroy  the  right  to  surface  support ;  all  the  other  cases  shew  that   Booclbuch. 
without  such  reservation  such  right  prevails. 

The  railway  and  canal  cases  stand  upon  a  totally  different  footing 
irom  the  present  case.  In  all  those  cases  where  the  owner  of  the 
mines  could  let  down  the  surface,  such  right  depended  on  an  implied 
stipulation.  The  companies,  under  their  Acts,  take  the  land  com- 
pnlsorily,  and  against  the  will  of  the  proprietor ;  such  companies 
may  purchase  the  minerals  if  they  think  fit ;  but  if  they  do  not, 
and  the  owner  works  them,  he  is  entitled  to  his  original  right  to 
let  down  the  surface. 

If  any  custom  reaches  the  Plaintiff*s  inclosure,  it  is  bad  if  it 
would  destroy  such  inclosure ;  and  it  is  equally  bad  although  it 
may  be  impossible  to  get  at  the  minerals  without  letting  down  the 
surface. 

Assuming,  therefore,  the  evidence  as  to  impossibility  of  working 
without  letting  down  the  surface,  the  Plaintiff  has  an  absolute 
right  to  support ;  and  if  so,  the  only  way  in  which  the  Defendant 
can  get  at  the  minerals  is  under  the  43rd  section. 

Moreover,  there  is  no  custom  shewn  as  to  working  the  mines 
under  the  manor  of  Plain  Fumess,  or,  if  there  be  any  such 
custom,  it  does  not  extend  to  letting  down  the  surface ;  and  further, 
the  evidence  shews  that  it  is  not  impossible  to  work  the  mines 
without  letting  down  the  surface. 

Bastard  v.  Smith  (2)  shews  that  overwhelming  evidence  is  neces- 
sary to  prove  a  custom  which  would  defeat  another  person's  rights, 
and  there  is  no  such  evidence  here. 

Mr.  Glasse: — 

The  case  of  Bastard  v.  Smith,  cited  in  reply,  was  as  to  the  right 
to  divert  water,  and  had  nothing  to  do  with  the  right  of  surface. 
[He  also  referred  to  Whitgreave  v.  Whitgreave  (3),  and  Coventry  v. 
Coventry  (4),  on  the  word  "  already  "  in  the  43rd  section,  and  to 

(1)  8  H.  L.  C.  348.  (3)  33  Beav.  532. 

(2)  2  M.  &  Rob.  129.  (4)  32  Ibid.  612. 
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y.-C.M.     Place  y.  Jackson  (1)  as  an  authority  to  the  effect  that  an  Inclosore 
1867        Act  leaves  the  rights  of  the  lord  and  commoners  as  they  vere 
Wakmld  before  it  passed.] 

V. 

DuKBor  

BCOGLSUCH. 

May  8.    Sib  Bichabd  Mauns,  V.O.  : — 

The  Plaintiff,  for  the  purposes  of  the  present  argument,  being 
bound  by  my  former  decision,  admits  the  right  of  the  Defendant 
to  work  the  mines  under  his  land ;  but  he  now  contends  that  he 
must  not  let  down  the  surface  in  so  doing. 

The  nature  of  the  ore  to  be  worked  under  these  lands  is 
peculiar.  It  is  not  like  coal,  which,  though  it  lies  in  veins  of 
various  thickness  (in  one  district  six  feet,  in  another  three,  or  less, 
in  another  thirty  feet,  as  in  Staffordshire),  is  nevertheless  found 
in  regular  veins,  so  that  the  person  working  can  calculate,  and  by 
leaving  a  certain  quantity  of  coal  as  pillars,  has  the  power  of 
supporting  the  surface.  But  the  mines  in  question  in  this  case 
are  of  the  heematite  or  red  ore,  which  lies  in  irregular  beds. 

[His  Honour,  after  referring  to  the  evidence,  continued:—] 
Nothing  can  be  more  diametrically  opposed  than  the  evidence  on 
the  two  sides  as  to  the  effect  of  working  these  mines,  but,  according 
to  the  view  I  take  of  this  case,  it  is  not  necessary  for  me  to  decide 
on  this  conflict  of  evidence,  though  I  am  bound  to  say  that  I  think 
the  result  of  it  is  to  establish  the  proposition  of  the  Defendant^ 
that  these  mines  cannot  be  effectually  worked  without  causing  a 
subsidence  of  the  surface,  and  that  the  result  of  granting  the  in- 
junction asked  by  the  Plaintiff  will  be  to  stop  the  working  of  the 
iron  ore  in  this  district  unless  with  the  consent  of  the  owners  of 
the  surface ;  and  I  will  assume  the  establishment  of  these  facts  as 
the  basis  of  my  judgment. 

Taking  it,  then,  as  established  that  the  mines  of  the  Defendant 
cannot  be  worked  without  destroying  the  surface  belonging  to  the 
Plaintiff,  has  the  Defendant  the  right  so  to  work  ?  In  other  words, 
if  the  rights  of  the  Plaintiff  and  Defendant  cannot  co-exist,  which 
must  give  way  to  the  other  ?  Upon  principle,  if  there  were  no  autho- 
rity, I  should  say  that  the  surface,  having  at  all  times  been  enjoyed 

(1)  4  D.  &  R.  318. 
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by  man,  must  be  protected  at  the  expense  of  the  minegy  which  have     V.-O.  M. 
neyer  yet  been  so  enjoyed ;  that  is,  the  mines,  in  my  opinion,  mnst       1867 
be  regarded  as  a  tenement  subserdent  to  the  surface.     With   WAKmsLD 
regard  to  the  Defendant's  rights,  it  was  argued  that  they  must     ^,^* 
be  considered  to  stand  now  as  they  stood  before  the  Indosure   Bucclbcch. 
Ad  of  1821.    It  is  dear  that,  before  the  Act,  the  Defendant's 
predecessor  in  title  was  entitled  to  the  soil  of  the  land  in  question, 
and  of  all  the  other  lands  which  were  inclosed  under  it,  and  to 
all  the  mines  under  them.    The  title  is  recited  by  the  Act,  and  is 
unquestionable  and  unquestioned.     Could  he  then  at  that  time 
have  worked  so  as  to  let  down  the  surface?    The  authorities  cited 
by  Sir  RoundeU  Palmer  for  the  Defendant  shew  that  he  could 
not  at  that  time  haye  mined  so  as  not  to  leave  a  sufficiency  of 
common  for  the  commoners,  and  that  is  the  extent  of  his  right 
according    to  the    evidence   of   the   Defendant    himself.     [His 
Honour  here  referred  to  the  evidence  of  some  of  the  Defendant's 
witnesses.] 

This  view  of  the  rights  of  the  parties  is  supported  by  the 
authorities  cited  by  Sir  Bou/nddl  PcUmer.  In  Cruise's  Digest  (1) 
it  is  said,  **  With  respect  to  the  several  rights  of  the  lord  or  owner 
of  the  soil  and  the  commoners,  it  has  been  long  settled  that  the 
lord  of  the  manor,  or  other  owner  of  the  soil,  in  which  there  is 
a  right  of  common,  has  the  freehold  and  inheritance  in  him,  and 
may  exercise  every  act  of  ownership  not  destructive  of  the  com- 
moner's rights.  Therefore  if  a  person  claims  by  prescription  any 
manner  of  common  in  another's  land,  and  that  the  owner  shall 
be  excluded  from  having  pasture,  estovers,  or  the  like  therein, 
this  is  a  prescription  against  law,  as  contrary  to  the  nature  of 
common;  it  being  implied  in  the  first  grant  that  the  owner  of 
the  soil  should  take  his  reasonable  profit  there.  But  a  person 
may  prescribe  or  allege  a  custom  to  have  and  enjoy  solam  vedvr- 
ram  from  such  a  day  to  such  a  day,  whereby  the  owner  of  the 
soil  shall  be  excluded  £rom  pasturing  his  cattle  there  at  that 
time." 

In  ArUtt  V.  EUis  (2),  which  was  also  cited  by  Sir  RawndeU 
Palm>er,   the   question  arose   how  far   the    lord  of   the  manor 
could  inclose  or  approve.     He  had  granted  the  exclusive  right 
(1)  Vol.  iii.  p.  7Zypl.  47.  (2)  7  B.  &  C.  346. 
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y.-0.  M.     of  the  soil  to  the  Plaintiff,  and  the  question  was,  therefore,  wbat 
1867        were  the  limits  of  his  authority.    That  case  was  very  fully  con- 

WAKxnxLD  Bidered,  and  I  refer  to  the  judgment  of  Mr.  Justice  Bayley  (1), 
DuKB  or     ^  which  he  says:  "  Then  as  to  the  right  of  the  lord  to  inclose 

BuocLErcH.  the  land  in  question,  and  to  grant  a  perfect  title  to  the  Plain- 
tiff, it  was  insisted,  first,  that  the  lord  had  an  unlimited  and 
unrestricted  right  (founded  upon  a  custom  in  this  particular 
manor)  to  abridge  the  rights  of  the  commoners,  and  to  confer 
in  seyeralty  upon  any  person,  from  time  to  time,  such  portions  of 
the  waste  as  he  in  his  discretion  should  think  .fit ;  it  seems  to 
me  that  such  a  right  is  utterly  inconsistent  with  an  existing 
right  of  common,  for  the  lord  might  by  degrees  inclose  the  whole 
of  the  waste,  and  so  annihilate  the  right  of  the  c(Hnmonei& 
Badger  t.  Ford  (2)  is  an  authority  upon  that  point ;  but  had  there 
been  no  authority,  I  should  hare  thought  that,  wherever  it  is  once 
established  that  a  right  of  common  has  existed  from  time  imme- 
morial, such  a  privilege  or  custom  in  the  lord  cannot  by  law  be 
supported,  because  it  would  be  in  destruction  of  that  right  of 
common.  All  the  authorities  which  have  been  cited  in  support  of 
such  right  are  distinguishable  fh)m  the  present  case.  The  right 
claimed  is  to  sever  and  take  away  permanently  from  the  common 
a  beneficial  part  of  it,  so  as  to  deprive  the  commoner  of  any  power 
or  right  over  that  part."  The  learned  Judge  then  goes  on  to  com- 
ment on  Baieaon  v.  Oreen  (3),  which  has  been  much  relied  upon 
by  the  Defendant's  counsel  in  the  present  case.  ^  In  that  case,"  Mr. 
Justice  Bayley  says  (4),  ''there  had  been  from  time  immem(»rialaii 
usage  for  the  lord  to  dig  clay  upon  the  waste,  and  that  was  held  to 
be  evidence  to  shew  that  when  he  granted  out  the  right  of  common 
to  the  ccxnmoners,  he  reserved  to  himself  the  right  of  digging 
clay.  The  extent  to  which  it  had  been  carried  in  that  case 
did  not  appear  to  be  unreasonable.  Lord  Kenyon,  in  delireiing 
judgment,  intimated  that  there  was  no  evidence  to  shew  that 
the  right  had  been  more  exercised  of  late  years  than  formerly' 
Now,  the  lord  by  digging  for  clay  takes  from  the  land  a  product 
of  a  particular  species,  but  the  land  afterwards  remains  capable  of 
yielding  food  fit  for  the  feeding  of  cattle.    Indeed  it  frequently 

(1)  7  B.  &  C.  365.  (3)  6  T.  K  411. 

(2)  3  B.  &  A.  153.  (4)  7  BL  A  C.  36i5. 
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happens  that  land,  besides  the  support  which  it  yields  for  tlie  food  V.-C.  M. 
of  man  or  of  cattle,  has  within  it  some  yaluable  product,  as  marl  1867 
or  limestone,  which  it  is  desirable  for  the  owner  of  the  waste  to  Wakevield 
obtain,  and  it  is  not  unreasonable  that  the  lord  of  a  manor,  when  ^^^  ^^ 
he  grants  rights  on  that  land,  should  reserve  to  himself  the  right  Bcocleuoh. 
of  taking  such  marl  or  limestone.  But  when  he  takes  them  he 
does  not  permanently  deprive  the  commoners  of  that  benefit  which 
they  are  entitled  to  derive  from  the  surface  of  that  part  of  the 
land  from  which  the  marl  or  limestone  is  so  taken.  A  case  of 
that  sort  is  distinguishable  from  the  present^  because  the  lord  still 
leaves  for  the  benefit  of  the  commoner  something  capable  of  yield- 
ing food  for  his  cattle.  The  user  of  the  privilege  by  the  lord  from 
time  to  time  is  evidence  to  shew  that  he  reserved  that  right  to  him- 
self, and  the  nature  of  the  substance  which  is  taken  from  the  earth 
shews  that  such  reservation  was  not  unreasonable.  The  exercise 
of  such  a  right  will  no  doubt  interfere  with  the  privilege  of  the 
commoners  during  the  time  the  produce  is  taken  from  the  earth 
and  until  the  surface  reproduces  pasturage.  But  the  distinction 
between  that  case  and  the  present  is,  that  here  the  commoner  is 
wholly  and  permanently  deprived  of  the  benefit  of  a  quantity  of 
land,  whereas  in  that  case  the  land  was  only  taken  away  for  a 
certain  period."  Then  he  comments  upon  a  case  of  darkaon 
V.  WoodhousBj  which  is  one  of  the  cases  reported  in  a  note  to 
the  case  of  Bateson  v.  Oreen  (1).  Mr.  Justice  Bayley  again  says  (2), 
''  The  lord  has  a  right  to  approve,  not  as  lord,  but  as  owner  of  the 
soil  Ghver  v.  Lane  (3)  shews  that  the  o\nier  of  the  soil,  whether 
lord  or  not,  may  make  such  an  approvement.  It  seems  to  me  that 
the  lord's  right  is  this :  he  may  approve  provided  he  leave  suf- 
ficiency of  common  of  pasturage  for  all  the  cattle  which  are  en- 
titled to  feed  upon  it.  The  common  may  originally  have  been 
destined  for  a  definite  number  of  cattle,  or  for  all  cattle  levant  and 
couchant  upon  certain  lands ;  many  of  those  rights  may  be  ex- 
tinguished, or  the  common  itself  may  produce  so  much  more 
herbage  that  a  smaller  portion  of  that  common  may  be  sufiScient 
for  depasturing  the  cattle  of  the  persons  entitled  than  when  it 
was  originally  destined  to  that  purpose.  Now,  whenever  that  is 
the  case,  I  think  that  the  lord  has  a  right  to  inclose;  but, in  order 
(1)  6  T.  R.  411.  (2)  7  B.  &  C.  369.  (3)  3  T.  R.  445. 
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y.-G.  K.     to  justify  making  the  inclosure,  it  is  iDcumbent  upon  him  "  (that 
1867        is,  the  burthen  of  proof  rests  upon  him)  "  or  his  grantee,  when  the 

Waketueld  nght  to  inclose  is  questioned,  to  shew  that  there  is  sufBciency  of 
DuM  OF     common  left.    In  all  the  cases  in  which  the  right  of  the  lord  to 

BuooLEccH.  inclose  has  been  stated  in  the  record,  there  has  been  an  allegation 
that  he  left  sufficient  common  for  the  commoners ;  that  was  so  in 
Glover  v.  Lane  (1)  and  in  Orant  v.  Ounner  (2).  The  commoner  has  a 
certain  right  over  the  whole  of  the  waste,  and  when  the  lord 
abridge^  that  right  he  ought  to  shew  that  he  has  done  that  whicJi 
the  law  requires  him  to  do  before  he  abridges  the  right  of  the 
commoner.  And,  therefore,  I  am  of  opinion  that  in  this  case  it 
ought  to  have  been  submitted  to  the  jury  whether  there  was  or 
was  not»  at  the  time  when  the  lord  made  the  grant  of  the  hens 
•  in  quo,  a  sufficiency  of  common  left  for  all  the  persons  having 
rights  of  common  upon  the  waste  in  question."  In  the  same  case 
Mr.  Justice  Holroyd  expresses  himself  to  the  same  effect.  He 
says  (3),  ^  With  respect  to  the  right  of  the  lord,  I  cannot  accede 
to  the  doctrine  that  he  can  have  an  unlimited  right  by  custom  to 
inclose  common.  I  think  that  such  a  custom  would  be  Yoid,  because 
it  would  go  to  the  destruction  of  the  right  of  the  commoners 
altogether.  It  would  be  inconsistent  with  that  right  and  with  the 
grant  which,  fix)m  the  usage  and  custom,  must  be  presumed  to 
have  been  made  to  the  tenants  or  persons  entitled  to  the  right  of 
common.  The  cases  of  Baieson  v.  Qreen  (4),  ClarJcson  v.  Wood- 
house  (5),  and  FoUcard  v.  Hemmett  (6),  are  distmguishable  from  the 
present  for  the  reasons  given  by  my  brother  Bayhyr  And  he 
further  says  (7),  "  The  question  considered  by  the  Court  was 
whether  the  right  of  the  lord  to  dig  for  clay  was  subservient  to 
that  of  the  commoners  or  not,  and  the  Court  decided  that  the 
custom  shewed  the  right  of  the  commoner  to  be  subservient  io 
that  of  the  lord."  That  was  upon  the  particular  evidence.  Mr. 
Justice  lAtUedotle  says  (8),  '^  It  seems  to  me  that  a  general 
custom  for  the  lord  of  the  manor  to  take  in  parts  of  the  waste 
cannot  be  supported,  for  the  reasons  already  given  by  my  brother 
BayUy.     If  such  a  custom  were  valid,  the  lord  might  by  degrees 

(1)  3  T.  R.  445.  (6)  5  T.  R.  412  n. 

(2)  1  Taunt.  435.  (6)  5  Ibid.  417. 

(3)  7  B.  &  C.  372.  (7)  7  B.  &  C.  373. 

(4)  5  T.  R.  411.  (8)  Ibid.  375. 
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take  away  the  whole  of  the  rights  of  the  commoners^  but  I  see  no     v.-O.M. 
objection  to  a  custom  for  the  lord  to  make  inclosures  from  time  to        i^qj 

time,  leaving  a  suflBciency  of  common ;"  and  he  further  says  (1),  ^  ^^!^ 
"It  seems  to  me  that  it  lies  on  the  lord,  or  the  persons  claiming:  »• 

Dure  of 

under  him,  to  shew  that  a  suflSciency  of  common  is  left.    Where   Buccleuch. 
the  lord  approves  under  the  Statute  of  Merton,  he  shews  a  suf- 
ficiency  of  common  left." 

The  observations  of  the  learned  Judges,  just  quoted,  dispose  of 
the  case  of  Bateson  v.  Oreen  (2),  which  was  so  much  relied  upon 
by  the  counsel  for  the  Defendants,  for  they  shew  that  it  depended 
upon  a  particular  right  as  established  by  the  user  in  that  par- 
ticular manor;  and  not  on  any  general  right  of  the  lord  of  the 
manor  as  against  the  commoners.  The  case  of  FUewood  v. 
Palmer  (3)  is,  in  truth,  in  accordance  with  this,  as  the  whole 
question  turned  upon  the  fact  of  a  su£Sciency  of  common  being 
left  for  the  commoners. 

It  is  plain,  therefore,  that  before  the  Indosure  Ad  the  lord 
could  not  have  mined  in  the  waste  lands  without  shewing  that 
he  had  left  a  sufiSciency  of  common  for  the  commoners,  and 
that  he  had  no  such  unlimited  right  as  has  been  contended  for  in 
his  behalf.  But  even  this  state  of  things  was  completely  altered 
by  the  Indosure  Act,  for  the  24th  section  directs  that  one-sixteenth 
part  of  the  wastes  shall  be  allotted  to  the  lord  or  lady  of  the 
manor,  as  a  compensation  for  his  or  her  right  and  interest  in  the 
soil  of  the  wastes ;  and  the  29th  section  enacts  that  all  allotments 
to  be  made  to  the  customary  tenants  of  the  manor  shall  be  and 
become  estates  of  freehold  in  the  several  and  respective  parties  to 
or  for  whom  the  same  shall  be  set  out  and  allotted,'  to  be  held  of 
the  manor  in  free  and  common  socage.  The  result  is,  therefore, 
that  by  the  inclosure  the  lord  is  excluded  from  all  right  whatever 
to  the  surface,  and  that  the  Defendant  would  be  a  trespasser  if  he 
put  his  foot  on  the  Plaintiff's  land,  without  his  consent,  for  any 
other  purpose  than  for  the  working  of  the  mines,  and  the  right 
reserved  to  him  by  the  43rd  section.  The  Act  has,  therefore,  put 
the  Plaintiff  and  the  Defendant  in  the  ordinary  position  of  the 
one  being  the  owner  of  the  surface,  and  the  other  of  the  mines  and 

(1)  7  B.  &  C.  376.  (2)  5  T.  R.  411. 

(3)  Moaely,  169. 
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y.-G.  M.    minerals  under  it»  mth  the  most  extensive  and  complete  right  over 

1867        the  surface  for  the  purpose  of  working  ihe  mines. 

Waxtoeld       Under  these  circumstances,  is  the  lord  entitled  to  mine  so  as  to 

_   ^'         let  down  or  destroy  the  surface  ?    This  question  has  been  much 
Dtkb  o»  .  .  , 

BuocLEucB.  agitated  of  late  years,  under  different  circumstances,  no  doubt,  as 
to  the  nature  of  the  mines  in  question ;  and  it  will  be  necessorr 
for  me  to  advert  to  the  authorities. 

In  Harris  y.  Byding  (1),  which  is  a  case  which  occurred  in  \Wy 
and  may  be  considered  as  the  first  of  the  series  of  authorities,  the 
owner  in  fee  simple  of  the  land  granted  the  surface,  reseryiDg  to 
himself  all  the  mines — I  emphatically  say  all — ^the  mines  and  mine- 
rals under  the  surface.  The  grantee  of  the  minerals  proceeded  to 
work,  and  in  the  course  of  working  let  down  the  surfaoe.  That  led 
to  an  action  for  negligence  in  woridng,  and  that  raised  the  qnestioa 
which  n  raised  in  this  case, — ^whether,  under  those  circumstances, 
all  the  mines  and  minerals  being  reserved  to  the  grantor,  the 
person  claiming  under  the  grantor  had  a  right  so  to  work  that  he 
could,  according  to  the  express  words  of  the  grants  take  all  the 
minerals ;  for  it  was  agreed  on  all  hands  that  if  he  took  all  the 
minerals  the  necessary  effect  must  be  to  let  down  the  surface. 
Therefore  the  question  arose  whether  it  meant  all,  or  only  so 
much  as  could  be  worked  without  letting  down  the  surface. 
Seyeral  Judges  gaye  judgments  in  that  case,  but  Ijord  Ahinger, 
the  Chief  Baron,  is  yery  express  on  the  subject  I  will  read  only 
the  more  important  part  of  that  case,  which  has  been  subsequently 
followed  by  the  other  authorities.  The  present  Lord  Wensleydak, 
then  Baron  Parke,  thus  expresses  himself  (2) : — "  What,  then,  is 
the  meaning  and  intention  of  the  parties  here  ?  It  is  clearly  the 
meaning  and  intention  of  the  grantor  that  the  surface  shall  be  fully 
and  beneficially  held  and  enjoyed  by  the  grantee,  he  reserving  to 
himself  all  the  mines  and  yeins  of  coal  and  iron  ore  below.  By 
reasonable  intendment,  therefore,  the  grantor  can  be  entitled,  under 
the  reseryation,  only  to  so  much  of  the  mines  below  as  is  consistent 
with  the  enjoyment  of  the  surface,  according  to  the  true  intent  of 
the  parties  to  the  deed ;  that  is,  he  only  reseryes  to  himself  90 
much  of  the  mines  and  minerals  as  could  be  got^  leaving  a  reasonable 
support  to  the  surface.  That  is  the  true  construction  of  this  deed 
(1)  5  M.  &  W.  60.  (2)  5  M.  &  W.  70. 
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in  order  to  make  it  operate  according  to  the  intention  of  the  par-  v.-O.  M. 
ties.    It  never  could  have  been  in  their  contemplation  that,  by        i867 

yirtue  of  this  reservation  of  the  mines,  the  grantor  should  be  vakkfield 

entitled  to  take  the  whole  of  the  coal,  and  let  down  the  surface,  or  _  ^- 

'  '  Ddke  (Mr 

injure  the  enjoyment  of  it ;  it  is  very  like  the  case  of  the  grant  of  BoocLKroK. 
an  upper  room  in  a  house,  with  the  reservation  by  the  grantor  of  a 
lower  room,  he  undertaking  not  to  do  anything  which  will  derogate 
irom  the  right  to  occupy  the  upper  room,  and  if  he  were  to  remove 
the  supports  of  the  upper  room,  he  would  be  liable  in  an  action  of 
covenant,  for  the  grantor  is  not  entitled  to  defeat  his  own  act  by 
taking  away  the  under-pinnings  from  the  upper  room.  So,  in  this 
case,  he  would  be  acting  in  derogation  of  his  grant  if  he  were  to 
take  away  the  whole  of  the  coal  below,  he  having  granted  the  use 
of  the  surface  to  the  grantee.  If  that  is  the  true  construction  of 
the  reservation  and  power,  the  Defendant  ought  to  have  stated  in 
his  plea  that  he  took  the  coal  he  did  take,  leaving  a  reasonable 
support  for  the  surface  in  the  state  it  was  in  at  the  time  of  the 
grant"  And  then,  following  up  that  princi{de,  the  decision  of 
the  Court  was,  that  the  grantee  of  the  mines  was  bound  to  leave  a 
sufficient  portion  of  them  to  support  the  surface,  and  that  by  a 
grant  of  all  the  mines  only  so  much  passed,  or  it  gave  the  autho- 
rity to  take  so  much  only,  as  was  consistent  with  leaving  a  suffi- 
cient support  to  the  surface ;  in  other  words,  that  the  owner  of  the 
surface  rights  was  not  in  any  way  to  be  interfered  with  by  the 
surface  being  let  down. 

The  next  authority,  which  was  so  much  commented  upon  on 
both  sides  during  the  argument,  is  Humphries  v.  Brogden  (1),  and 
that  was  an  action  by  the  occupier  of  the  surface  of  the  land  against 
the  owner  of  the  mines  for  negligently  working  the  mines  without 
leaving  a  sufficient  support  for  the  surface.  Now  this  case  occurred 
in  1850 — that  is,  eleven  years  after  the  decision  in  Harris  v. 
Byding  (2).  The  circumstances  are  precisely  the  same  in  principle, 
and  this  case,  therefore,  called  for  a  formal  reconsideration  of  the 
decision  in  Harris  v.  Byding.  .  In  giving  judgment,  Lord  Campldl 
lays  down  the  law  thus  (3) : — "  This  right  to  lateral  support  from 
adjoining  soil  is  not  like  the  support  of  one  building  upon  another, 

(1)  12  Q,  B.  739.  (2)  5  M.  &  W.  60. 

(8)  12  Q.  B.  744. 
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V.-a  M.     supposed  to  be  gained  by  grant,  but  is  a  right  of  property  passing 

1867        with  the  soil.    If  the  owner  of  two  adjoining  closes  conveys  away 

WAKmELD  ^^®  ^^  them,  the  alienee,  without  any  grant  for  that  purpose,  is 

jy  ^'  entitled  to  the  lateral  support  of  the  other  close  the  very  instant 
BuccLEucH.  when  the  conveyance  is  executed  as  much  as  after  the  expiration 
of  twenty  years  or  any  longer  period.  Pari  rcUione,  where  there 
are  separate  freeholds  from  the  surface  of  the  land,  and  the 
minerals  belonging  to  different  owners,  we  are  of  opinion  that 
the  owner  of  the  surface,  while  unincumbered  by  buildings,  and  in 
its  natural  state,  is  entitled  to  have  it  supported  by  the  subjacent 
mineral  strata.  Those  strata  may,  of  course,  be  removed  by  the 
owner  of  them,  so  that  a  sufficient  support  for  the  surface  is  left; 
but  if  the  surface  subsides,  and  is  injured  by  the  removal  of  these 
strata,  although,  on  the  supposition  that  the  surface  and  the 
minerals  belong  to  the  same  owner,  the  operation  may  not  have 
been  conducted  negligently,  nor  contrary  to  the  custom  of  the 
country,  the  owner  of  the  surface  may  maintain  an  action  against 
the  owner  of  the  minerals  for  the  damage  sustained  by  the  subsi- 
dence. Unless  the  surface  close  be  entitled  to  this  support  from 
the  close  underneath,  corresponding  to  the  lateral  support  to  which 
it  is  entitled  from  the  adjoining  surface  close,  it  cannot  be  securely 
enjoyed  as  property ;  and  under  certain  circumstances,  as  where 
the  mineral  strata  approach  the  surface,  and  are  of  great  thickness, 
it  might  be  entirely  destroyed ;"  and  "  something  has  been  said  of 
a  right  to  a  reasonable  support  for  the  surface,  but  we  cannot  mea- 
sure out  degrees  to  which  the  right  may  extend,  and  the  only 
reasonable  support  is  that  which  will  protect  the  surface  from  sub- 
sidence, and  keep  it  securely  at  its  ancient  and  natural  leyel.*" 
And  upon  those  principles  it  was  decided  in  that  case,  following 
Harris  v.  Byding  (1),  that  however  skilfully  the  miner  worked  his 
mines,  if  the  result  of  the  mining  was  to  let  down  the  surface,  be 
was  liable  to  an  action  for  doing  so. 

That  was  followed  by  Smart  v.  Morton  (2),  which  occurred  in 
1855,  five  years  later,  and  in  which  the  same  point  was  decided. 
The  rights  and  obligations  of  the  owner  of  the  surface  and  the 
owner  of  the  mines  are  stated  in  the  judgment  of  Lord  CampbdL 
He  says  (3) : — "  The  rights  and  obligations  of  parties  where  the 
(I)5M.&W.  60.  (2)5E.  &B.30.  (3)5E.&B.45. 
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Bnrface  of  land  belongs  to  one  owner,  and  the  minerals  under  it     T.-G.  M. 
belong  to  another,  appear  to  be  well  settled  by  the  two  cases  of        1867 
Harris  v.  Ryding  (1)  and  Humphries  v.  Brogden  (2).  Prima  faeie,  the   Wakktusld 
owner  of  the  surface  is  entitled  to  support  from  the  subjacent  strata,     jy^^  of 
and  if  the  owner  of  the  minerals  works  them,  it  is  his  duty  to   Buocleuoh. 
leave  sufficient  support  for  the  surface  in  its  natural  state.    But 
ihe  prima  facte  rights  and  obligations  of  the  owner  of  the  surface 
and  of  the  minerals  may  be  varied  by  the  production  of  title  deeds 
or  by  other  evidence."    That,  also,  following  the  other  cases, 
decided  that  the  owner  of  the  minerals  was  bound  so  to  work  them 
as  not  to  let  down  the  surface. 

The  same  principle  was  acted  upon  in  the  House  of  Lords  in  the 
case  of  the  Caledonian  Railway  Company  v.  Sprot  (3),  which  was 
the  case  in  which  the  land  had  been  granted  to  a  railway  company 
for  the  purpose  of  constructing  their  works ;  and  Lord  Cranworth, 
in  giving  his  judgment,  after  referring  to  the  cases  I  have  just 
cited,  and  commenting  upon  the  decision  of  the  Scotch  Courts, 
which  was  reversed,  says  (4) : — "  Those  yery  able  Judges  seem  to 
me  to  have  overlooked,  or  not  to  have  given  due  weight  to,  the 
effect  of  conveyance  of  1834  (that  is,  the  conveyance  to  the  com- 
pany). If  I  am  right,  which  I  cannot  doubt,  in  saying  that  by  his 
conveyance  Mr.  Sprot  conveyed  to  the  company,  not  only  the  land 
to  be  covered  by  the  railway,  but  also,  by  implication,  the  right  to 
all  necessary  support,  then  he  cannot,  by  reason  of  his  having  re- 
served the  mines,  derogate  from  his  own  conveyance  by  removing 
that  support.  In  reserving  mines  he  must  be  understood  to  have 
reserved  them  so  far  only  as  he  could  work  them  consistently  with 
the  grant  he  had  made  to  the  company.  The  learned  Judges  of 
the  Court  below  seem  to  me  to  have  overlooked  this  principle,  and, 
in  so  doing,  to  have  been  led  into  an  erroneous  conclusion.  All, 
therefore,  that  I  can  do,  is  to  move  your  Lordships  to  reverse  the 
interlocutors  of  the  Court  of  Session,  and  to  affirm  that  of  the  Lord 
Ordinary.  I  may  add  that  the  subject  of  the  right  of  the  owners  of 
the  surface  to  adequate  subjacent  and  adjacent  support,  has,  on 
several  recent  occasions,  been  discussed  in  the  English  Courts. 
The  principles  which  there  govern  the  decisions,  were  not  derived 

(1)  5  M.  &  W.  60.  (3)  2  Macq.  449. 

(2)  12  Q.  B.  739.  (4)  Ibid.  461. 
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y.-0.  M.      from  any  peculiarities  of  the  English  law,  bat  rested  on  gioonda 
1867       common  to  the  Scotch,  and,  I  believe,  to  every  other  system  of 

Waksfuld  jurisprudence.    They  were  considered  in  the  case  of  Harris  v. 
DrKE  OF     Sydinff  (1),  and  very  fully  developed  in  the  judgment  of  the  Court 

BcccLEccH.  of  Queen's  Bench,  delivered  by  Lord  Campbdl  in  the  case  of  fliuwi- 
fhriea  v.  Brogden  (2)."  Therefore,  there  is  the  House  of  Lords 
completely  adopting  those  decisions,  the  authority  of  which  it  is 
impossible  to  overstate. 

The  next  case  I  shall  refer  to  is  particularly  important,  beeanse, 
like  the  present,  it  turned  only  on  the  relative  rights  of  the  holder 
of  the  surface  and  the  holder  of  the  minerals  under  the  Indomn 
Act.  Roberts  v.  Haines  (3)  was  in  its  circumstances  precisely  the 
same  as  the  present  It  was  a  case  in  which  the  right  of  taking 
minerals  was  reserved  to  the  lord,  and  precisely  as  it  is  here,  the 
surface  being  in  one  person  under  the  Indosure  Ad,  and  the  mine- 
rals reserved  to  the  lord  in  the  other.  Therefore,  although  it  was 
under  an  Inclosure  Act,  the  decision  was  precisely  the  same,  and  in 
the  judgment  Lord  Campbell  expresses  himself  thus  (4) :  "  Under 
the  Inclosure  Ad,  after  the  allotment  has  been  made,  the  allottee  of 
the  surface,  although  the  minerals  are  reserved,  has  all  that  the 
owner  of  the  surface  has  when  the  surfoxse  and  the  minerals  are 
under  distinct  ownerships.  It  lies  on  the  Defendant,  who  has  tke 
minerals,  to  shew  that  under  the  Act  some  right  is  conferred  upon 
him  which  the  common  law  did  not  give.  Before  the  Indosure 
Ad  the  land  down  to  the  centre  of  the  earth  belonged  to  the  lord; 
he  agrees  to  the  Act,  and  by  that  he  places  the  allottees  of  the 
surface  of  the  inclosed  waste  in  the  same  position  as  if  it  had  been 
ancient  inclosed  land,  and  the  lord  had  alienated  the  surface,  re- 
serving the  minerals.  In  such  a  case  the  owner  of  the  surface 
would  in  general  have  a  right  to  the  support  of  the  strata  below, 
and  it  would  lie  on  the  mine  owner  to  shew  a  special  right  dero- 
gating from  this.  That  being  so,  according  to  Humphries  y. 
Broffden,  a  decision  which  binds  us  until  it  is  corrected  by  a  Conrt 
of  Error,  the  owner  of  the  surface  has  a  right  to  support  from  the 
subjacent  strata;  and  if  the  owner  of  those  strata,  working  ever  so 
carefully,  and  conformably  to  the  customary  mode^  causes  the  sat- 

(1)  5  M.  &  W.  60.  (3)  6  B.  &  B.  643. 

(2)  12  Q.  B.  739.  (4)  Ibid.  652. 
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face  to  subside,  lie  is  liable  to  an  action  at  the  suit  of  the  owner  of     Y.-G.  M. 
tLe  surface.    Then,  what  are  the  special  powers  conferred  by  the        18C7 
Indosure  Act  ?"    He  then  comments  on  those  powers,  and  shews   wakefikld 
that  powers  like  those  in  the  present  Act  do  not  go  beyond  those     *.  ''' 
of  a  grantor  who,  in  granting  the  suiface,  reserves  to  himself  all   Bt^ccleich. 
right  of  working  the  minerals.    That  case  went  by  Error  to  the 
Exchequer  Chamber,   and  the   decision   was  unanimously  con- 
finned  (1) ;   the  Lord  Chief  Justice  saying  (2) :  "  We  are  all  of 
opinion  that  the  decision  of  the  Court  of  Queen  s  Bench  was  right. 
The  question  arises  on  the  second  issue,  which  traverses  the  right 
to  support.    Now,  looking  to  the  provisions  of  the  private  Act,  it 
appears  that  the  effect  is  to  place  the  parties  in  the  same  position 
as  though  the  lord,  originally  owner  in  fee  of  the  whole  soil,  had 
conveyed  the  surface  to  the  allottees.    I  concur  with  the  Queen's 
Bench  in  thinking  that,  under  such  circumstances,  the  owners  of 
the  surface  have  a  right  to  support,  which  is  the  main  question  in 
this  case.     Our  attention  has  been  called,  very  properly,  to  the 
clauses  at  pages  56  and  57  of  the  Act.    The  clause  at  page  56 
applies  to  the  case  of  the  lord  entering  on  the  surface  "  (a  clause 
very  similar  to  the  43rd  section  in  the  present  Act),  "  and  working 
there,  which  is  not  the  case  now  before  us.    The  clause  on  page  57 
contains  a  prohibition  against  working  the  mines  within  the  per- 
pendicular distance  of  forty  yards  from  the  foundation  of  any 
houses."     That  case,  therefore,  decides  a  most  important  point — 
that  whether  the  ownership  of  the  mines  is  under  an  express  grant 
by  deed  from  the  owner  of  the  land,  or  whether  it  is  by  virtue  of 
a  reservation  under  an  Inclosure  Act,  the  result  is  precisely  the  same. 
The  next  case  which  it  is  necessary  to  refer  to  is  Dugdcde  v. 
Bobertson  (3),  before  Sir  W.  P.  Wood  in  1857,  a  case  in  which, 
fully  acknowledging  and  following  the  decisions  at  law,  the  Vice- 
Chancellor  granted  an  injunction  to  prevent  an  infraction  of  the 
rights  of  the  owner  of  the  surface.    Stroyan  v.  KnowUs  (4),  a 
decision  of  the  Court  of  Exchequer  in  1861,  is  a  case  which  merely 
follows  the  rule  established  by  the  other  cases ;  and  so  also  have 
the  cases  of  Richards  v.  Harper  (5)  and  Provd  v.  Bates  (6). 

(1)  7  E.  &  B.  625.  (4)  6  H.  &  N.  454. 

(2)  Ibid.  626.  (5)  Law  Rep.  1  Ex.  199, 
C3)  .3  K.  &  J.  695.                                   (6)  34  L.  J.  (Ch.)  4D6. 
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V.-C.  M.         The  authorities  having  thus  concurred  in  establishing  the  right 
1867        of  the  owner  of  the  surface  to  have  it  supported  by  adjacent  and 

WiutmKLD   subjacent  minerals,  great  reliance  was  placed  by  the  Defendant's 
V*  counsel  on  the  decision  of  the  House  of  Lords  in  Bouixjtham  t. 

BrocLEccH.  Wilson  (1).  But  that  was  a  case  in  which  the  owner  of  the  surface 
had  expressly  given  the  owner  of  the  mines  the  right  of  breaking 
down  the  surface  in  any  way  that  he  might  find  convenient  It 
was  very  much  pressed  upon  me  that,  this  being  a  decision  of  tlie 
House  of  Lords  that  the  owner  of  the  mines  might  let  down  the 
surface^  it  would  be  my  duty  to  follow  it.  But  it  is  impossible  to 
read  the  judgment  of  Lord  Wendeydale  in  that  case  without  seeing 
that  his  decision  turned  entirely  upon  the  terms  of  the  award,  and 
all  the  observations  made  by  him,  which  were  so  much  relied  upon 
by  the  Defendant's  counsel,  must  be  referred  to  the  circumstances 
of  the  case  upon  which  he  was  adjudicating,  and  there  is  not  a 
word  in  his  judgment,  or  in  that  of  Lord  Chdmsford,  shewing  an 
intention  to  impugn  the  rules  laid  down  in  Harris  v.  Ryding  (2), 
Humphries  v.  Brogden  (3),  and  the  other  cases  which  have  followed 
them.  That  case,  therefore,  turned  wholly  on  the  particular  form 
of  the  grant,  and  does  not  proceed  on  any  general  principles  which 
are  applicable  to  this  case. 

The  Defendant  then  relies  upon  a  custom  in  the  district  of 
FumesSy  including  the  manor  of  Plain  Fumess,  in  which  these 
lands  are  situate,  entitling  the  owner  of  the  mines  to  let  down  the 
surface  whenever  it  is  necessary  to  do  so  in  the  course  of  his 
operations.  But  I  am  of  opinion,  in  the  first  place,  that  the  eii- 
dence  wholly  fails  to  establish  such  a  custom,  and  even  if  it  had 
established  it,  I  should,  in  the  second  place,  have  been  bound  by 
the  decision  of  the  Court  of  Queen's  Bench  in  the  case  of  Hilf<m  v. 
Lord  Granville  (4)  to  hold  that  such  a  custom  was  bad  and  wholly 
void.  Li  that  case  Lord  Denman  says  (5),  *'  The  greatest  reliance, 
however,  was  placed  on  some  decisions  in  which  a  custom  deroga- 
tory to  the  lord's  oral  grant  has  been  holden  valid.  Baieson^^ 
Chreen  (6)  is  the  strongest  of  these  cases,  where  the  lord  of  a  manor 
defended  himself  successfully  against  a  commoner  whose  extent  of 

(1)  8  H.  L.  0.  348.  (4)  5  Q.  B.  701. 

(2)  5  M.  &  W.  60.  (5)  Ibid.  729. 

(3)  12  Q.  B.  739.  (6)  5  T.  R.  411.    . 
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common  lie  had  curtailed  by  taking  clay  on  proof  that  the  lord     Y.-O.  M. 
had  constantly  done  so.  The  language  of  Lord  Kenyan  is  certainly        1867 
large,  though  considered  by  Bayley,  J.,  in  Arlett  v.  Mlis  (1),  to  be    "Wakbpieli> 
subject  to  some  restriction.    If,  indeed,  it  must  be  taken  to  import     j.^ 
that  a  lord,  after  granting  rights  of  common,  may  help  himself  to   BrcwurocH. 
any  portion  of  the  cbmmon  land  to  the  exclusion  of  his  grantees, 
such  a  doctrine  is  incompatible  with  many  other  cases,  and  cannot 
be  supported  in  principle.    The  two  decisions  in  the  notes  to  Bate" 
son  Y.  Green  (2)  are  much  more  cautiously  worded,  and  in  that  of 
FoUcard  v.  Hemmett  (3),  Lord  Chief  Justice  Be  Orey  expressed  him- 
self conformably  to  what  we  consider  the  true  legal  principle. 
'  The  Defendants  justify  under  the  usage,  I  will  not  call  it  a  custom, 
because  I  look  on  it  as  a  reserved  right  of  the  lord,'  and  assuredly 
whatever  the  lord  can  reasonably  be  supposed  to  have  reserved  out 
of  his  grant,  the  usage  may  adequately  prove  that  he  did  reserve. 
But  a  claim  destructive  of  the  subject  matter  of  the  grant  cannot 
be  set  up  by  any  usage.     Even  if  the  grant  could  be  produced  in 
specie" — as  I  shall  shew,  no  doubt,  this  particular  passage  was 
reversed  afterwards  by  the  House  of  Lords, — **  reserving  a  right  in 
the  lord  to  deprive  his  grantee  of  the  enjoyment  of  the  thing 
granted,  such  a  clause  must  be  rejected  as  repugnant  and  absurd. 
That  the  prescription  or  custom  here  pleaded  has  this  destructive 
effect,  and  is  so  repugnant  and  void,  appears  to  us  too  clear  from 
the  simple  statement  to  admit  of  illustration  by  argument"  There- 
fore this  is  a  solemn  decision  of  the  Court  of  Queen's  Bench,  that 
the  custom  for  the  owner  of  the  minerals  so  to  mine  as  to  let  down 
the  surface  to  the  damage  of  the  buildings  was  repugnant  and 
absurd,  and  wholly  void. 

Now,  it  was  said  by  Sir  BoundeU  Palmer,  in  his  argument,  that 
Eilton  Y.  OranviUe  (4)  was  "  a  decision  on  its  last  legs ;"  I  think 
that  was  his  expression.  But  I  cannot  so  regard  it,  for  it  being  a 
decision  in  1845,  the  same  point  came  before  the  same  Court  in 
1862,  in  the  case  of  Blachett  v.  Bradley  (5),  and  so  far  from  this 
decision  in  HUtan  v.  Lord  OranvtUe  being  on  its  ^  last  legs,"  I 
£nd  that  the  Lord  Chief  Justice  CocJcbum,  in  delivering  the  judg- 

(1)  7  B.  &  C.  346.  (3)  5  T.  R.  417. 

(2)  5  T.  R.  411.  (4)  5  Q.  B.  701. 

(5)  1  B.  &  S.  940. 

Vol.  IV.  d  A  2 
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V.-0.  M.     ment  of  the  Courts  says  (1) :  ^  In  this  case,  which  was  argaed  before 
1867        my  brothers  Wiffhtmanf  and  Blaokbum,  and  myseL^  on  the  argn- 
Wakkfuld   iDieiit  on  the  demurrer  to  the  plea,  it  was  admitted  that  if  HiUon 
jy  ^'  T.  Lord  Granville  (2)  was  to  be  considered  as  law,  the  present  case 

BucoLEUGH.  was  within  the  decision  in  that  case,  and,  so  far  as  this  Court  vas 
concerned^  must  be  governed  by  it.    But  it  was  insisted  on  the  part 
of  the  Defendants  that  the  case  of  Hilton  y .  Lord  OranviHe  had  been 
so  much  impugned  and  shaken  by  subsequent  cases,  that  it  most 
be  considered  as  virtually  overruled,  at  all  events  sufficiently  so 
to  call  upon  the  Court  to  review  the  decision  in  that  case,  and 
upon  the  arguments  urged  against  its  validity  now  to  overrule  it 
There  can  be  no  doubt  that,  to  some  extent,  the  authority  of 
HiUon  V.  Lord  ChranvUle  has  been  shaken " — that  "  to  some  ei- 
tent**  is  what  I  shall  afterwards  refer  to, — **  inasmuch  as  a  pod- 
tion,  assumed  in  the  reasoning  of  the  Court  as  one  of  the  groands 
of  its  decision,  has  since  been  distinctly  overruled  in  the  House  of 
Lords  in  the  case  of  Bowbotham  v.  Wilson  (3),  in  which  the  question 
presented  itself  for  adjudication;  and  it  cannot  be  denied  that  the 
decision  itself  has  not  met  with  the  universal  approval  of  the  profes- 
sion, and  that  it  may  be  desirable  that  the  validity  of  that  decision 
should  be  brought  under  the  consideration  of  a  Court  of  Error. 
At  the  same  time  it  is  equally  clear  that  though  the  reasom'ng  of 
this  Court  in  HiUon  v.  Lord  ChrarmUe  has  been  impugned,  the 
decision  in  that  case  has  not  been  overruled.     And  the  judgment 
having  been  a  considered  judgment  of  the  Court,  and  standing  un- 
reversed, we  do  not  feel  ourselves  at  liberty  to  consider  ouiselres 
as  otherwise  than  bound  by  it     We  must,  therefore,  but  without 
expressing  any  opinion  one  way  or  the  other  as  to  the  propriety  of 
the  decision  in  question,  give  judgment  on  the  third  plea  for  tbe 
Plaintiff,  leaving  the  Defendants  to  take  the  case  into  Error  if  tli^f 
shall  be  so  advised."  I  say  that  although  it  is  true  that  the  dictum 
of  Lord  Denman  (4),  that  "  even  if  the  grant  could  be  produced  iu 
specie,  reserving  a  right  in  the  lord  to  deprive  his  grantee  of  the 
enjoyment  of  the  thing  granted,  such  a  clause  must  be  rejected  as 
repugnant  and  absurd,"  was  overruled  by  the  House  of  Lords  iff 
Boukotham  v.  Wilson,  it  is  remarkable  that  neither  of  the  noble 

(1)  1  B.  &  S.  954, 955.  (3)  8  H.  L.  C.  348, 

(2)  5  Q.  B.  701.  (4)  5  Q.  B.  730. 
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Lorda  who  gave  judgment  said  a  word  impngniiiLg  the  decisions  in     T.-0.  H. 
the  case  upon  the  general  point.   It  was  rather  urged  upon  me  that        1867 
Iiord  Wensleydale,  in  the  ohserrations  which  he  there  made,  acted  in    Waskheu) 
contravention  of  the  decisions  of  HamB  t.  Rydinff(l)  and  Humphries     j.  *■ 
T.  Broaden  (2),  but  Lord  Wenaleydale  does  not  say  one  word  shewing    Bcccleuot. 
an  intention  to  go  against  the  authorities.     On  the  contrary,  he 
recognises  them,  and  therefore,  although  that  one  position  is  re- 
jected, I  may  consider  that,  with  that  single  exception,  the  House 
of  Lords  baa  adopted  the  decision  in  BSion  t.  Lord  Granville  (3), 
and  that,  at  all  events,  it  is  a  decision  which  is  binding  upon  me. 
I  consider,  therefore,  that  the  authority  of  the  case  is  unshaken, 
and  binds  me  to  decide  against  the  Defendfmts  npon  the  alleged 
custom. 

Several  other  cases  were  cited  in  the  argaments  on  both  sides, 
all  of  which  I  have  read  and  considered,  but  as  they  do  not  decide 
anything  immediately  applicable  to  the  points  in  conteA  in  the 
case,  I  do  not  think  it  necessary  to  notice  them  more  particularly. 
I  may,  however,  observe  that  Fletcher  v.  Qreat  Western  Railway 
Company  (4)  and  Qreat  We^ern  Railway  Company  v.  Bennett  (5), 
recently  before  the  House  of  Lords,  turn  on  the  construction  of  the 
Kailway  Acts,  and  have  consequently  no  application  to  this  case. 

It  was  contended  in  the  argument  for  the  Defendant,  upon  the 
circumstance  of  the  quarries  being  reserved  to  the  lord  by  the 
43rd  section,  the  quarries  being  necessarily  on  the  soriace,  that  if 
the  lord  had  a  right  to  go  on  the  surface  to  take  the  quarries,  such 
qnarries  might  pervade  the  whole  flurfoce,  and  therefore  the 
existence  of  that  right  shewed  that^  if  thought  necessary,  the 
surface  might  be  disturbed. 

There  was,  undoubtedly,  considerable  force  in  that  argument, 
and  it  waa  the  strongest  point,  I  think,  that  was  urged  on  me, 
shewing  the  right  of  the  lord  to  interfere  vrith  the  surface  belonging 
to  Mr.  Wakefi^. 

But  there  is  this  remarkable  distinction  between  letting  down 
the  surface  by  mining  operations — that  the  mining  operations  may 
go  under  the  whole  of  the  land,  whereas  a  quarry  is  usually  of  very 

(1)  5  M.  &  W.  eo.  (3>  5  Q.  B.  701. 

(2)  12  Q.  B.  739.  (i)  iU.Sc  N.  242. 

(6)  Law  Bep.  2  H.  L.  27. 

3A2  2      ' 
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V.-c.  M.     limited  area.    I  cannot,  therefore,  consider  the  circumstance  i: 
1S67        quarries  being  reserved  as  entitling  the  Duke  of  Btiedeue}^,  i 

WAKmELD  iiecessary,  by  mining  operations,  to  let  down  the  whole  surface  c/ 
^  ^'         this  land,  because  the  evidence  distinctly  proves  that  if  the  snrfee 

BuccLEi  GH.  is  ever  let  down  it  is  to  be  for  ever  destroyed,  that  it  will  bt 
let  down  to  the  extent  of  thirty  or  forty  feet,  and  though  soae  o: 
the  witnesses  have  attempted  to  shew  that  the  surface  after  it  hi 
been  let  down  may  be  restored  for  agricultural  purposes,  the  ihiA- 
ness  of  the  veins  in  this  case,  and  the  extent  of  letting  down  tb' 
surface,  is  such  that  I  am  satisfied  the  surface,  when  once  let  do^ 
is  for  ever  destroyed  ;  and  the  question,  therefore,  is,  whether  t!ir 
surface  is,  by  the  mining  operations,  to  be  destroyed  ? 

Principle  and  authority  being  then,  as  I  conceive,  in  fevoor  of 
the  Plaintiff,  I  am  bound  to  declare,  as  I  do,  that  the  Defendant 
and  his  lessees  are  not  entitled,  in  their  mining  operations,  to  work  11 
such  a  mfttnner  as  to  cause  a  subsidence  of  the  surface.     There  mo.^ 
be  a  perpetual  injunction  accordingly.     I  am  fully  alive  to  the  fact 
that  the  result  of  my  judgment  is  to  put  the  owner  of  the  mines  st 
the  mercy  of  the  owner  of  the  surface,  but  in  most  instances  iheii 
common  interest  would  lead  to  an  arrangement,  and  I  assume  tii^ 
contrary  to  be  the  case  here,  on  account  only  of  the  surface  beiflJ 
of  some  peculiar  and  extraordinary  value  to  Mr.  WdkeJUId.    And  I 
might  apply  the  language  of  Lord  Campbell  in  Humphries  v.  BrH- 
den  (1),  where,  adverting  to  the  difficulties  introduced  by  the 
restrictive  rights  of  the  owner  of  the  mines,  he  says:  "Greater 
inconvenience  cannot  arise  from  this  rule  in  any  case  than  tba' 
which  may  be  experienced  where  the  surface  belongs  to  one  owcf' 
and  the  minerals  to  another,  who  cannot  take  any  portion  of  ti^^ 
without  the  consent  of  the  owner  of  the  surface.    In  such  cases  a 
hope  of  reciprocal  advantage  will  bring  about  a  compromise  advan- 
tageous both  to  themselves  and  to  the  public." 

* 

The  result  of  my  former  and  present  judgment,  therefore,  ^ 
that  the  Plaintiff  fails,  so  far  as  he  seeks  a  declaration  that  be  ^^ 
entitled  to  the  minerals,  and  succeeds  as  to  the  relief  sought 
against  working  the  mines  so  as  to  cause  a  subsidence  of  ti^ 
surface. 

The  bill  must^  therefore,  be  dismissed  with  costs  as  to  the  fc^ 

(1)  12  Q.  B.  745. 
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poin^  and  the  decree  most  be  in  favour  of  the  HaintifT,  with  costs,  V.-C.  H. 

on  the  second  point.  iser 

Solicitors  for  the  Plaintiff :  Messre.  Grai/,  Johnaton,  d:  Mtntnaey.  v. 

Solicitors  for  the  Defendant:  Messrs.  NichoU,  Bwtutt,  <fe  Neuh  uft^ra. 

man;  Messrs.  Weir  d  BobinB.  — 


NEW  *.  BONAKER.  V.-C.  m. 

1867 
ChartiaUt  Tnut — DMaitner  by  Trmtett—Fortign  Charity — Cy  prH  Doetriue.  — vw 

Jh2</30. 
A  testakff  gsve  cerUin  fonda  to  tiie  Prtaident  and  Yice-President  of  tho 
United  Statu,  sad  the  governor  of  Ptnna/lvania,  upcm  trust  to  baild  and 
endow  a  college  for  the  uutniction  of  youth  io  the  state  of  Fenntylvania, 
mud  directed  that  Moral  Philosophy  should  be  taught  therein,  ftod  a  profeaaot 
should  be  engaged  to  inculcate  and  advocate  the  natural  rights  of  tha  black 
people,  of  every  clime  and  (xnintiy,  until  they  be  restored  to  an  equality 
of  righta  with  their  nhite  brethren  throughout  the  Union.  The  trosteea 
disclaimed  the  giil. — 

ffdd,  that  the  Court,  having  no  power  to  mroroe  the  Jmist,  nor  to  settle  a 
trttst  for  the  administration  of  the  charity  cyprh,  the  object  had  failed,  and 
the  funds  feU  into  the  residue. 

GeORQE  ROBERTS,  a  British  subject,  by  hie  will,  dated  in 
1625,  gave  various  sums  of  money,  iDvested  in  American  secarities, 
o  trustees,  upon  trust  to  pay  the  interest  to  his  brothers  and 
isters,  for  their  lives,  in  equal  shares ;  and  after  the  decease  of  the 
urvivor  of  his  brothers  and  sisters,  he  gave  tho  principal  of  his 
Torth  American  stock  to  the  President  and  Yic4-Freaident  of  the 
'nited  States,  and  to  the  governor  of  the  state  of  Pennsylvania,  for 
le  timo  being ;  to  be  by  them  holden  upon  trust  to  lay  out  and 
vest  2000  dollars,  jMirt  thereof,  in  the  purchaso  of  freehold  land 

the  atate  of  PennBijIvania,  and  to  accumulate  tbe  rents  thereof, 
id  the  interest  and  clividenda  of  tlie  remainder  of  the  said  stock 
)m  time  to  time  to  bo  invested  in  other  like  stock  in  the  nature 

<_*ompound  interest,  until  the  aamo  should  amount  to  100,000 
tiars,  and  then  to  be  applied,  together  with  tho  estate  so  directed 
be  purcLased,  in  endowing  a  college  for  the  instruction  of  youth 
the  state  of  Pennsylvania.  And  tho  testator  declared  his  will 
be,  that  Moral  Philosophy  should  be  taught  therein,  and  a  pro- 
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V.-0.1L  feasor  engaged  who  should  inculcate  and  advocate  the  natunl 
1867  rights  of  the  black  people  of  eyery  clime  and  country,  until 
^Ew  ^^y  ^  restored  to  an  eqoalit]^  in  civil  rights  with  their  white 
^'^^^  brethren  throughout  the  Union.  The  testator  bequeathed  the 
residue  of  his  estate  to  his  brothers  and  sisters,  and  appointed 
his  two  brothers  executors  of  his  will. 

Oeorffe  Bdberts  died  in  October,  1828,  in  Upper  Canada.  The 
brothers  and  sisters  of  the  testator  were  all  dead,  and  their  estate 
was  represented  by  the  Defendants.  Imoc  AveriU  iloktis,  the 
last  surriyor  of  them,  died  in  1857 ;  having  by  his  will  given  all 
his  peisonal  estate  to  the  trustees  of  the  free  grammar  school  at 
Evesham^  in  Worcestershire,  and  appointed  them  executors  of  his 
will. 

The  bill  was  filed  in  the  year  1861,  on  behalf  of  the  ooiporation 
of  Evesham,  who  were  trustees  of  the  grammar  school,  for  the 
administration  of  the  trusts  of  the  will  of  Isaae  AveriU  BAerU 
and  also  of  George  Boberts,  so  far  as  they  remained  unper- 
formed. 

The  bill  stated,  that  a  memorial  was  addressed  by  the  corpora- 
tion of  Evesham,  in  the  year  1859,  to  the  President  and  Yice-Pre- 
sident  of  the  TJnitei  States,  and  the  governor  of  the  state  of  Pennsj/I- 
vania,  in  which  the  facts  relating  to  the  bequest  under  the  will  of 
Qeorge  Roberts  were  set  out,  and  it  was  alleged  that  the  saidbeqaest 
was  void,  as  being  contrary  to  the  English  law  of  mortmaiD,  and 
that  in  consequence  of  the  failure  of  such  bequest  the  legal 
personal  representatives  of  the  Residuary  legatees  of  the  testator 
were  entitled  in  equal  shares  to  the  property  which  the  testator 
wished  to  apply  in  a  manner  which  the  law  did  not  sanction, 
and  also  suggesting  that  as  the  government  of  the  TJniiei  SaUi, 
and  of  the  state  of  Pennstflvo/nia,  were  unable  to  accept  the  tmsts 
reposed  in  them  for  the  endowment  of  the  college,  the  trost  iiinds 
should  be  left  in  the  hands  of  the  Plaintiffs  for  the  purpose  of 
distribution  according  to  the  law  of  England,  which  would  place  a 
portion  of  the  said  trust  property  in  the  possession  of  the  bee 
grammar  school,  and  would  transfer  the  remainder  into  the  hands 
of  the  relatives  of  the  testator  Qeorge  Bdberts. 

In  answer  to  this  memorial,  a  letter  was  received  from  the  secre- 
tary to  the  governor  of  the  ^commonwealth  of  Pennsylvania,  dated 
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the  I5th  of  April,  1850,  whicli  contained  the  following  passage :  v.-C.  U. 
"I  am  instmcted  in  reply  to  say,  that  the  memorial  baa  been  sub-  istn 
nitted  to  the  Attorney-General  of  the  state,  and  he  is  of  opinion  ^^ 
that  the  bequest  in  the  will  of  Qeorge  BobertBia  the  President  and 
Vice-President  of  the  JJnit^  Siatet,  and  to  the  governor  of  Penn~ 
si/lmnia,  as  tmstees,  cannot  be  enforced,  and  should  not  be,  if 
it  could,  for  the  reason  that  the  purpose  of  the  devise  is  of  doubtful 
utility,  and  the  fund  entirely  inadequate  to  the  endowment  of 
an  institution  like  the  one  named  by  the  testator.  In  this  view  of 
the  subject  no  action  will  be  taken  by  the  present  governor  to 
enforce  the  trust,  although  it  is  not  considered  proper  to  make 
a  formal  renunciation  of  the  same." 

A  letter  was  also  received  from  Mr.  Ikdlas,  the  minister  of 
the  United  Slaiea  in  Enffland,  dated  the  10th  of  October,  1859, 
in  which  he  stated  that,  by  an  official  communication  addressed  to 
him,  he  waa  instructed  that  the  President  and  Yice-Preaident  of  the 
United  Siatea,  and  the  governor  of  Fenntylvania,  declined  to  accept 
the  trusts  created  in  their  iavonr  by  the  will  of  Qeorge  BoherU. 

The  case  came  on  upon  motion  for  a  decree  before  Yice-Chan- 
cellor  Kindenley,  in  January,  1864,  when  the  Court  directed  cer- 
tain inquiries  as  to  the  property  left  by  the  testator  George  Roberis, 
and  an  inquiry  whether  the  charitable  purposes  specified  in  the 
wUl,  OT  any,  and  which  of  them,  were  or  was  according  to  the  law 
of  the  state  of  Penmylvania,  or  of  the  Untied  Statea  of  America, 
capable  of  being  carried  into  effect,  and  an  inquiry  whether  the 
President  and  Vice-President  of  the  United  States,  and  the  governor 
)f  Penrut/Ivania,  or  any  and  which  of  them,  had  accepted,  or  were 
rilling'  to  accept,  the  charitable  trusts  declared  by  the  vrill  of 
be  testator. 

In  pursuance  of  these  directions  the  Chief  Clerk  certified  the 
esult  of  the  accounts  taken  in  accordance  with  the  decree,  and  he 
tated  that  the  President  and  Vice-President  of  the  United  Statee 
f  America,  and  the  governor  of  the  state  of  Penntylvania,  had  not 
:ccpted  the  charitable  trusts  declared  by  the  will,  although  called 
pon  to  do  bo;  and  it  was  submitted  that,  under  the  circmn- 
Ances  they  should  be  considered  to  be  unwilling  to  accept  such 
nsts ;  and  for  these  reasons  it  was  submitted  that  it  was  now 
inecessary  to  inquire  further  whether  the  charitable  purpoeea 
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V.-C.  ivi.     specified  ^ere  according  to  the  laws  of  Pennm/lpania,  or  of  tiie 
1867        United  Stales,  capable  of  being  carried  into  effects 

Mr.  Glassey  Q.C.,  and  Mr.  OdeVy  for  the  Plaintiffs : — 

This  is  not  a  charity  which  can  be  carried  out  by  the  Court. 
The  government  of  the  Untied  States  of  America,  to  whom  the 
beqnest  is  made,  have  declined  to  accept  the  trusty  and  the  Court 
has  no  power  to  compel  that  government  to  act.  K  other  trostees 
were  to  be  appointed  the  intention  of  the  testator  could  not  be 
performed,  since  the  amount  is  too  small  for  the  purpose  indicated ; 
the  object  is  not  such  as  can  now  be  carried  into  effect  without  the 
consent  of  the  American  government;  the  special  purpose  pro- 
posed by  the  testator — ^that  of  establishing  a  professorship  for 
inculcating  the  rights  of  the  black  men — is  gone  by,  since  the 
black  population  of  the  United  Stales  have  already  received  their 
freedom.  And  this  is  not  a  charity  which  can  be  administered  cj 
preSy  it  being  a  charity  in  a  foreign  country. 

Mr.  Wal/ord,  and  Mr.  Holland,  for  some  of  the  Defendants  in- 
terested in  the  residue : — 

In  the  case  of  Attorney-Oenercd  v.  Sturge  (1),  where  there  ifas  a 
gift  for  the  benefit  of  a  school  at  Genoa,  the  Conrt  held  that  it 
could  not  direct  a  scheme  to  carry  into  effect  a  charity  in  a  foreign 
country.  This  charity  cannot  be  administered  except  by  a  scheme, 
as  it  is  not  a  gift  to  any  particular  institution,  and  the  goTem- 
ment  of  the  United  States  having  repudiated  the  trust,  the  Conrt 
has  no  power  to  enforce  it.  The  object  of  the  gift,  which  ia  for 
upholding  the  rights  of  the  blacks,  has,  in  fact,  ceased  to  exist, 
and  consequently  it  is  as  much  a  lapsed  legacy  as  if  it  had  been 
to  an  individual  who  had  ceased  to  exist. 

Mr.  Osborne,  Q.O.,  and  Mr.  Sargant,  for  other  defendanta  in- 
terested in  the  residue : — 

This  is  not  a  general  charitable  bequest  There  is  a  special 
object,  and  in  such  cases  the  doctrine  oicy  pres  cannot  be  applied: 
Attomey-Genercd  v.  Bishop  of  Oxford  (2);    Cherry  v.  MM  (3); 

(1)  19  Beav.  507.  (2)  1  Bia  C.  C.  444  (n.) 

(3)  1  My.  &  Cr.  123. 
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(^rk  y.  Taylor  (1);  SusseH  t.  EeSett  (2);  KamA  t.  Means  (3);  v^au. 
Jantum  on   Willa  (4).      All  these   cases   go  to  the  point  thnt        1867 
where  there  is  a  special,  and  not  a  general  object  of  charity,  the        Nxir 

Court  will  not  administer  the  charity  cyprea.  _■■ 

Mr.  Widens,  for  the  Attomey^General : — 
This  case  does  not  come  within  the  principle  of  the  authorities 
cited ;  there  is  a  direction  to  apply  certain  funds  for  an  educational 
pnrpoee,  and  as  such  it  is  a  good  bequest.  The  instniction  of 
youth  has  at  all  times  been  held  to  be  a  good  object  of  a  bequest, 
and  if  it  is  impossible  from  say  cause  to  carry  it  out  in  the  terms 
speciGed,  the  Court  must  direct  such  an  inquiry  as  will  enable  it 
to  administer  the  fund  for  some  other  educational  purpose  similar 
to  that  which  is  pointed  out.  If  the  amount  of  the  fund  is  not 
adequate  to  the  endowment  of  a  college,  it  may  be  applied  for  the 
benefit  of  an  existing  school,  or  the  endowment  of  a  professorship 
in  coQoexion  with  some  collegiate  institution  in  Pennsylvania,  and 
it  cannot  be  said  that  there  is  no  snch  object  in  the  state. 

Then  it  is  argued  that  the  charity  must  fail  because  the  trustees 
hare  disclaimed,  but  it  is  a  general  principle  that  a  charity  can 
never  fail  for  the  want  of  trustees  to  carry  it  out. 

It  has  no  doubt  been  held  that  where  there  is  a  charitable  gift 
to  a  corporation  for  the  purposes  for  which  that  corporation  was 
institated,  and  the  corporation  has,  in  fact,  ceased  to  exist,  or  if 
the  corporation  refuses  the  gift,  then  the  object  &ilB,  just  as  a  gift 
to  an  individual  would  fail  if  he  were  dead,  or  refused  the  gift. 
But  if  there  is  a  gift  to  a  corporation,  or  to  an  individual,  for  the 
purpose  of  carrying  out  a  particular  charitable  object,  then  the 
corporation  or  individual  would  be  a  trustee  for  the  charitable 
purpose,  and  the  object  will  not  be  allowed  to  fail  on  account  of 
the  death  or  disclaimer  of  the  corporation  or  individual :  Marsh 
v.  Attomey-Oenerai  (5) ;  Attomey-Qeneral  v.  Ironmongers'  Com' 
pany  (6);  Do  Costa  v.  De  Fas  (7);  Whicker  v.  Bume  (8); 
Miiford  T.  Reynolds  (9). 

(l)  1  Draw.  642.  (5)  2  J.  &  H.  61. 

(•Zy  3  Sm.  &  Qiff,  2G4.  (6)  2  My.  i  K.  576 ;  Cr.  Sc  Ph.  208.; 

(3)  3  Jor.  (N.a.)  790.  (7)  Amb.  228. 

(4>  Vol  i.  p.  224.  (8)  7  H.  L.  C.  124. 

(9)  1  Ph.  185. 
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v.-a  M.    Sir  R.  Malins,  V.C.  : — 
}^  The  general  principle  is,  that  where  there  is  a  gift  in  sach  terms 


Nkw       as  this  for  the  education  of  youth,  and  a  particular  form  of  ednca- 
BoNAKEB.    tion  is  pointed  out,  the  gift  will  not  fail  as  a  gift  for  the  general 
education  of  youth,  although  it  may  be  impracticable  to  carrj  out 
the  general  object  in  the  particular  form  prescribed.     Nor  can  it 
be  disputed  that  the  gift  would  not  fail  because  the  trustees  had 
disclaimed,  as  it  is  a  rule  that  charitable  bequests  cannot  fail  for 
.    want  of  trustees.     But,  adhering  to  these  general  principles,  this  is 
a  very  extraordinary  and  exceptioncd  case.    It  is  a  trust  for  the 
purpose  of  founding  a  college  in  Pennsylvania  for  the  instraction  of 
youth,  with  a  superadded  direction  that  Moral  Philosophy  should 
be  taught  therein,  and  that  there  should  be  a  professor  engaged 
who  should  inculcate  and  advocate  the  natural  rights  of  the  black 
people,  of  every  clime  and  country,  until  they  be  restored  to  an 
equality  in  civil  rights  with  their  white  brethren  throughout  the 
Union.     This  particular  object  of  advocating  the  rights  of  the 
black  people  was,  I  believe,  the  prevailing  motive  of  the  testator 
in  founding  the  college,  but  it  seems  that  this  intention  cannot 
be  carried  into  effect,  because  the  equality  of  the  black  people 
has  already  been  substantially  established  throughout  the  Union. 
This,  however,  goes  only  to  the  professorship,  and  if  it  were  an 
educational  bequest  in  this  country  it  would  not  fail  on  account 
of  part  of  the  object  being  impracticable.    It  is  said  that  there 
is  no  reason  for  applying  a  different  rule  when  the  gift  is  for  an 
educational  purpose  in  a  foreign  country;  but  this  is  altogether 
an  exceptional  case.    First,  it  is    a  gift  to  the  President  and 
Vice-President  of  the  United  States,  and  to  the  governor  of  Penn- 
sylvania for  the  time  being.    Now,  it  is  an  American  charity, 
and  therefore  the  President  and  Vice-President  of  the  United  States 
are,  in  fact,  representing  the  government  of  the  country.     I  consi- 
der, therefore,  that  it  is  a  gift  to  the  American  government,  and  I 
can  look  upon  it  in  no  other  light    Then  I  find  that  there  was  a 
decree  made  by  Vice-Chancellor  Kinderdey,  in  February,  1864, 
directing  an  inquiry  whether  or  not  the  President  and  Vice-Pre- 
sident of  the  United  States,  and  the  governor  of  Pennsylvania^ 
would  accept  the  trusts  created  by  the  wilL    It  now  appears  that 
those  trustees  have  refused  to  come  forward  and  claim  the  fund. 
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and  consequently^  as  the  matter  now  stands,  the  fund  iV  useless.     y.-0.  M. 
When  I  found  that  this  question  was  pending^  and  the  matter  was       isffl 
standing  still  in  my  Chambers,  I  directed  a  certificate  to  be  made,       "^^ 
for  the  purpose  of  bringing  it  before  the  Court.    The  question  now     j^  *• 

is,  whether,  as  the  American  Government  has  refused  to  come       

forward,  I  am  to  force  the  trust  upon  them.    It  is  said  that  a 

charitable  bequest  must  never  fail  for  want  of  a  trustee,  and  that 

is  perfectly  true,  but  what  I  am  urged  by  the  Attorney-General 

to  do,  is,  to  force  on  the  government  of  America  the  foundation 

of  a  charity  which  they  will  not  hava     The  will  directs  that 

the  college  is  to  be  founded  in  Pennsylvania,  and  the  governor  of 

Pennsylvania  refuses  to  accept  the  trust ;  therefore,  what  I  should 

have  to  do  would  be,  to  settle  a  scheme  for  the  institution  of  this 

charity  in  Pennsylvania^  but  I  have  no  power  to  make  the  governor 

accept  it.    It  is  quite  impossible  to  settle  such  a  scheme,  therefore 

I  come  to  the  conclusion  that  this  is  a  case  in  which  the  charitable 

object  altogether  fails,  and  the  funds  will  fall  into  the  residue. 

Solicitors  for  the  Plaintiffs :  Messrs.  C.  <&  S.  BeB. 
Solicitors  for  the  Defendants :  Messrs.  White  dt  Sons. 
Solicitors  for  the  Attorney-General :  Messrs.  Baven  dt  Bradley. 


TALBOT  V.  MAKSHFIELD. 

V.-C.1L 

Liability  of  Trtattts — Power  (f  Advancemeni — Discretion — Advancement  jg^ 

after  Institution  of  Suit — Costs.  '-'^^ 

Feb.  13,  H; 

If  after  the  institution  of  an  administration  suit  trustees  take  upon  them       Aug.  SO. 
selves  to  make  advaDces,  the  Court  will  require  the  clearest  evidence  that  the 
discretion  has  been  exercised  bond  fide,  and  after  the  most  mature  investiga- 
tion ;  and  will  impose  upon  the  trustees  the  expense  of  such  proof. 

The  Court  being  of  opinion  that  the  Defendants,  the  trustees,  had  not  bond 
fide,  but  for  the  purpose  of  defeating  the  interest  of  the  Plaintiffs,  exercised 
their  power,  directed  the  amount  of  such  advances  to  be  restored  and  brought 
into  Court,  and  the  costs  occasioned  by  their  misconduct  to  be  paid  by  the 
tnistees. 

A  power  of  advancement  for  setting-up  sons  and  daughters  in  business 
will  not  entitle  trustees  to  make  advances  for  such  a  purpose  to  a  married 
daughter ;  nor  for  the  purpose  of  paying  the  debts  of  a  daughter's  husband. 

James  SETMEB,  of  East  stoke,  in  the  county  of  Dorset,  miller, 
by  his  will,  dated  the  6th  of  March,  1845,  gave  and  bequeathed 
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all  the  property  he  should  die  possessed  of  to  Thomas  RandaU,  & 
&rmer,  and  Bohert  Dugdals  Marshfield,  of  Wareham,  solicitor,  upon 
trust  to  sell  and  convert  tho  sume  into  money,  and  stand  posaesacd 
of  JtllOOO,  part  of  the  proceeds  thereof,  in  trust  to  pay  the  interest 
to  Jane,  the  testator's  wife,  during  her  life,  and  as  to  the  residue 
and  remainder  of  the  proceeds  of  his  estate,  and  also  the  £1000 
after  the  death  of  his  wife,  upon  trust  to  invest  the  same  in 
government  or  real  securities,  and  to  pay  two-thirds  of  the  inte- 
rest arising  therefrom  in  equal  proportions  hetween  his  three  sons, 
Joelah  Seymer,  Moses  Seymer,  and  Humphry  Seymer,  during  their 
lives,  and  to  pay  thu  remaining  one-third  of  the  interest  in  e<^iial 
proportions  hetween  his  three  daughters,  Sarah  Seymer,  Martha 
Seymer,  aud  MaiUda  Seymer,  during  their  lives,  for  their  separate 
use,  and  nfter  the  decease  of  his  sons  and  daughters,  when  and  ^ 
soon  as  it  should  happen  to  each,  or  any,  or  either  of  them  lespec- 
tively,  then  he  directed  his  trustees  to  stand  possessed  of  the 
share  to  which  the  son  or  daughter  respectively  bo  dying  was 
entitled  for  life,  upon  tnist  for  such  of  the  children  of  the  same 
son  or  daughter  as  should  be  living  at  hb  or  her  decease,  and  such 
of  the  issue  of  any  child  or  children  of  the  said  son  or  daugblcr 
thea  dead  leaving  issue  as  should  be  living,  to  take  as  tenants  in 
common.  And  in  case  there  should  be  no  child  or  issue  of  a  child 
of  any  such  son  or  daughter  respectively  so  dying  who  should 
become  entitled  under  the  aforesaid  trusts,  then  the  trustees 
should  stand  possessed  of  the  share  or  shares  of  his  said  sons  and 
daughters  respectively  whose  issuo  should  so  fail,  in  trust  for  such 
of  his  grandchildren  as  should  be  living  at  the  decease  of  the  some 
sons  and  daughters  respectively,  their  executors,  administiators, 
and  assigns,  equally  between  them  as  tenants  in  common.  And 
the  will  contained  the  following  proviso : — 

"  Provided  always,  and  it  is  my  will  and  desire,  that  if  my  said 
tmstees  or  trustee  for  the  time  being  shall,  in  their  discretion, 
consider  my  said  sons  and  daughters,  or  any  or  either  of  them,  ■ 
capable  of  managing,  aud  that  it  would  be  conducive  to  their,  his, 
or  her  interest  to  embark  in  or  otherwise  carry  on  any  trade  or 
busiDess,  then  1  hereby  authorize  and  empower  my  said  trustees 
for  the  time  being  to  sell  out  or  call  in  the  whole  or  any  part  of 
the  share  or  shares  of  the  said  principal  moneys,  stocks,  funclg,  and 
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securities,  to  a  life  interest  in  which  such  son  or  daiight 
and  daughters,  respectively  shall  or  may  be  entitled 
provisions  hereinbefore  contained,  and  to  transfer  and 
the  produce  of  such  share  or  shares  unto  the  same  son  01 
or  sons  or  daughters,  respectively  for  setting  them  up  i 
as  aforesaid,  and  the  receipts  of  any  such  son  or  daught 
ively  to  my  said  trustees  or  trustee  shall  be  suflScient 
to  them  or  him  for  the  same  produce,  notwithstanding  ai 
this  my  will  contained  to  the  contrary." 

And  the  testator  appointed  Thomas  Randall  and  Bx>T)e. 
Marshjield  executors  in  trust  of  his  will. 

The  testator  died  in  April,  1848,  and  the  trustees,  sh 
his  death,  converted  his  estate  into  money,  and  the  sa: 
vested  in  the  sum  of  £5279  13«.  Id.  government  stock. 
The  testator  had  seven  children,  namely,  the  six  me 
his  will,  and  also  Mary  Jane  Seymer. 

Moses  Seymer  and  Matilda  Seymer  were  alive  wher 
was  commenced,  but  had  never  been  married.  Humpl 
died  a  short  time  since,  leaving  his  widow,  Mary  Seynu 
child,  namely,  Jane  Seymer,  who  had  since  married  Rich 
and  had  received  her  father's  share  of  the  estate.  1 
Seymer,  many  years  since,  married  Peter  Talbot,  dec 
died  some  time  before  the  death  of  the  testator,  havi 
children,  namely,  Mary  Ann  Talbot,  and  Sarah  Talbot, 
the  Plaintiffs  in  this  suit ;  another  who  died  in  1845,  a 
married,  and  was  living  in  America ;  and  the  remaininj 
believed  to  have  died  abroad  nine  or  ten  years  ago. 

Sarah  Seymer  married  Thomas  Ricks,  and  died  in  Au 
without  having  had  any  issue.  In  the  years  1850 
£586  12s.  6d.  had  been  transferred  to  Mrs.  Ricks  i 
husband's  debts. 

Martha  Seymer  married  Edward  Clarke,  but  had  nev 
issue.  Jodah  Seymer  had  not  been  heard  of  for  many 
it  was  not  known  whether  he  was  living  or  dead ;  but  1 
he  was  last  heard  of  he  had  never  been  married.  Ja 
the  widow  of  the  testator,  died  in  October,  1851. 

In  December,  1853,  the  trustees  transferred  into  Cc 
the  Trustees  Rdief  Act,  the  sum  of  £1173  58.  Id.,  beiuj 
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V.-O.  M.     to  which  Jaelah  Seymer  would  have  been  entitled ;  and  an  order 
1867       was  made  by  the  Court  directing  its  distribution  amongst  tlie 
Taibot      grandchildren. 

,,    _^ The  interest  of  the  remaining:  sum  was  regularly  paid  to  the 

remaining  tenants  for  life,  from  the  testator's  death  until  the  year 

1863 — ^a  period  of  fifteen  years — ^at  which  time  Moses,  whose  occu- 
pation had  been  that  of  a  journeyman  miller,  was  sixty-four  years 
of  age.  Sarah  Ricks  was  sixty-nine,  Martha  Claris  was  sixty-five, 
and  Matilda  Seymer  was  forty-nine  years  of  age. 

In  this  state  of  things,  the  correspondence  relating  to  the  sail 
commenced  with  a  letter  dated  the  28th  of  August,  1863,  from  the 
Plaintiffs'  solicitors  to  Marshfidd,  requesting  information  as  to  the 
interest,  if  any,  of  the  Plaintiffs  imder  the  will.    After  some  cor- « 
respondence,  in  the  course  of  which  Marshfidd  intimated  that  if 
the  power  in  the  will  should  be  exercised  the  Plainti&  would  be 
deprived  of  all  claim,  this  bill  was  filed  on  the  20th  of  June,  1864, 
asking  for  the  common  administration  decree. 

A  correspondence  then  took  place  between  the  respective  soh'ci- 
tors,  in  the  course  of  which  the  trustees'  solicitors  wrote  to  the 
Plaintiffs'  solicitors,  informing  them  that  the  Defendants,  the 
trustees,  intended  forthwith  to  exercise  the  discretion  reposed  in 
them  by  the  will,  and  pay  to  Moses  Seymer,  and  Mrs.  Clarke,  and 
Matilda  Seymer,  their  shares  of  the  moneys  payable  to  them,  and 
that  consequently,  the  only  share  in  which  the  Plaintiffs  could 
have  any  interest,  would  be  the  share  of  Jodah  Seymer. 

The  answer  was  filed  on  the  10th  of  August,  1864,  in  which  the 
Defendants  stated  the  transfer  to  Mrs.  Bicks  in  the  years  1850  and 
1851,  and  set  forth  their  intention  of  making  similar  advances  to 
the  other  children. 

On  the  12th  of  November  the  Defendants'  solicitors  wrote  to 
the  Plaintiffs'  solicitors,  stating  that  the  Defendants  would,  on 
the  22nd  instant,  unless  previously  restrained  by  an  order  of  the 
Vice-Chancellor,  transfer  to  the  persons  already  mentioned  their 
respective  shares  in  the  testator's  residuary  estate. 

On  the  17th  of  November  an  application  was  made  for  an 
order  directing  the  Defendants  to  pay  into  Court  the  sum  of 
£2346  lOs.  2d.,  admitted  to  be  in  their  possession.  Upon  that 
occasion  Marshfidd,  Martha  Clarke,  Moses  Seymer,  and  Matilda 
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Seymer,  were  crose-examined  viva  voce,  and  a  letter  was  prodaced      TX3.  M. 

in  which  the  tenants  for  life  formally  applied  to  the  trustees  that        iser 

these  same  shonld  he  advaaced  to  them  for  the  purpose  of  enabling      talbi>t 

them  to  embark  in  hnsinesa.   Mr.  JUarsA^/ie/f!  stated,  in  his  evidence, 

that  he  had  been  frequently  applied  to  by  the  tenants  for  life  for 

advances,  bat  the  applications  were  refused,  except  as  regarded 

Krs.  Rieit.    He  also  stated  that  it  was  now  proposed  to  set  these 

people  up  in  the  coal  trade  in  partnership  with  a  stepson  of 

Urs.  Clarke,  and  that  tliis  project  had  occurred  to  them  for  the 

£t8t  time  after  these  disputes  had  arisen.     The  tenants  for  life,  in 

their  evidence,  stated  that  they  had  importuned  Mr.  Marahfidd  for 

fifteen  years  to  let  them  have  their  shares  of  the  money,  but  he 

had  always  refused  to  do  so.    The  result  of  the  application  to 

Vice-Chaacellor  Kindenley  was,  that  His  Honour  did  not  order  the 

money  to  be  brought  into  Court.    The  Vice-chancellor,  in  giving 

judgment,  observed  that  it  was  Mr.  Marshjiel^g  duty  to  see  that 

the  parties  were  capable  of  managing  the  proposed  business,  and 

to  exercise  his  discretion  as  to  whether  it  would  be  desirable  for 

them  to  embark  in  it,  and,  without  interfering  with  the  trustees  in 

the  course  they  might  think  fit  to  take,  His  Honour  directed  that 

the  motion  should  stand  over  till  the  hearing,  when,  if  it.  was  found 

Ihat  the  trustees  were  unable  to  carry  out  the  proposal  respecting 

the  coal  trade,  it  might  be  right  to  have  the  money  brought  into 

Court.     Hia  Honour  saw  no  sufficient  ground  for  imputing  mala 

fides  to  the  trustees,  or  that  they  were  acting  in  this  manner 

merely  to  escape  their  liability  to  account ;  but  it  must  be  left 

open  to  the  FlaintifEs  to  impeach  the  application  of  the  moneys  in 

any  way  they  might  be  advised. 

The  day  after  the  decision  of  Yice-Cbancellor  Ktndersletf,  the 
Flaintiffa*  solicitors  wrote  to  the  Defendants'  solicitors,  saying  they 
would  be  glad  to  know  whether  the  Defendants  would,  and  for  how 
long  a  time,  abstain  from  parting  with  the  fund,  and  whether, 
in  the  event  of  their  seeking  to  deal  with  it,  they  would  keep 
Messrs.  BeR  informed  of  the  circumstances,  and  whether  they 
intended  to  retain  a  sufficient  sum  to  answer  the  costs  of  the  suit. 
On  the  29th  of  December  following  the  muutging  clerk  of  the 
Defendants'  solicitors  went  down  to  Warekam  for  the  purpose  of 
carrying  out  the  arrangement  as  to  the  partnership  in  the  coal 
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» 

y.-0.  M.     trade ;  but  this  project  altogether  fell  to  the  ground  on  account 
1867       of  Mr.  Clarke  declinlDg  to  take  the  tenants  for  life  into  partner- 

Talbot       ^^P  ^^^  ^™' 

.,     ^ A  negotiation  was  then  entered  into  to  put  these  persons  into 

Mabsbvikld.  °  ^  . 

business,  not  in  the  coal  trade,  but  in  partnership  as  farmers  witii 

the  son  of  the  co-trustee,  Thainas  BandaUj  and  accordingly  on  the 
16th  of  February,  1865,  the  whole  of  the  trust  funds  were  sold  out 
by  the  Defendants,  and  advanced  to  BandaU  the  younger  without 
any  information  of  such  an  intention  being  given  to  the  Plaintiffs 
or  their  solicitors.  The  fund  produced  £2069  II3.  Id.,  and  after 
a  deduction  for  costs,  the  sum  actually  paid  over  amounted  to 
between  £1700  and  £1800. 

In  May,  1865,  being  two  months  after  the  Defendants  hsi 
parted  with  the  whole  fund,  they  moved  to  dismiss  the  administra' 
tion  suit  for  want  of  prosecution. 

On  the  1st  of  June,  1865,  the  motion  to  dismiss  was  argaed 
before  Vice-Chancellor  Kindersley,  and  was  refused  with  costs. 

After  further  amendment,  and  answers,  the  cause  now  came  on 
upon  the  hearing. 

Mr.  Glasse,  Q.C.,  and  Mr.  Dixon,  for  the  Plaintiffs : — 

The  questions  in  this  case  are,  whether  the  trustees  had  po^er 
under  the  will  of  the  testator,  James  Seyrner,  to  advance  any  por- 
tion of  the  shares  of  married  women  to  their  husbands,  and  whether 
they  were  justified,  under  the  circumstances  of  the  case,  in  od- 
vancing  money  to  these  elderly  persons  to  set  them  up  in  » 
business  for  which  they  were  disqualified,  owing  to  their  age 
and  previous  habits.  The  share  that  belonged  to  Mrs.  Bkb 
was  advanced  to  pay  the  debts  of  her  husband,  and  this  eIe^ 
cise  of  the  power  could,  under  no  consideration,  come  within  ibo 
meaning  of  the  clause,  which  was  confined  to  setting  the  children 
up  in  business.  The  same  may  be  said  as  regards  the  share  of 
Mrs.  Clarke.  Being  a  married  woman,  she  could  have  no  business 
which  was  not  her  husband's  business,  consequently  the  advance 
was  made  to  the  husband,  and  not  to  the  tenant  for  life  herseU 

Then,  with  regard  to  the  advances  made  to  the  other  tenants  for 
life,  there  are  two  questions — whether  the  trustees  were  justified  m 
advancing  the  money  for  the  purposes  and  under  the  peculiar  cir* 
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cmnBtances  of  the  case ;  and  whether  they  were  justified  in  ad-     v.-c.  K. 
xanang  it  without  the  sanctioD  of  the  Court  after  a  bill  had  been        18G7 
flled.    The  three  persons  in  question  were  of  a  very  advanced  age ;      Tiluijt 
they  hftd  never  been  in  any  kind  of  bosiness.     The  trustees  had  ji^nsHFirij) 

repeatedly  refused  to  make  advances  to  them  during  fifteen  years,        

and  it  was  only  after  the  institution  of  these  proceedings  that  they 
ever  thought  of  such  a  thing.  There  can  be  no  doubt  whatever 
that  the  advances  were  threatened  for  the  purpose  of  avoiding  the 
necessity  of  producing  accounts  and  to  defeat  the  interests  of  the 
PlaintifTa.  Still,  by  whatever  motives  they  were  infinenced,  the  Court 
could  not  interfere  if  they  were  acting  bona  fide  strictly  within 
the  power.  This  was  the  opinion  of  Sir  JB.  T.  Ktndertleij,  when  the 
case  originally  came  before  him,  His  Honour  having  left  it  open  to 
the  PlaintifTa  to  impeach  their  conduct  if  their  discretion  was  not 
properly  exercised :  Talbot  v.  Marahfidd  (1). 

But  the  troBtees  have  put  themselves  entirely  in  the  wrong. 
Whether  the  original  ol^ect  of  putting  these  people  into  business 
in  the  coal  trade  was  intended  Ixma  fide  or  not,  it  failed.  But 
having  failed  in  this  scheme,  the  trustees  then  looked  about  for 
some  other  means  of  defeating  the  Plaintiffs'  interest.  The  coal 
trade  not  being  open  to  them,  they  entered  into  another  pro- 
ject, and  with  undue  precipitancy,  nithont  considering  whether 
their  eettui  que  trvsta  were  adapted  to  the  business  of  farming 
or  not,  and  without  giving  any  intimation  of  their  intention 
to  the  Flaintiffs,  they  advanced  the  whole  of  the  undisposed  of 
shares. 

There  is  no  evidence  to  shew  what  were  the  prospects  of  the 
partzierahip,  and  the  principal  in  this  partnership  was  the  son  of 
one  of  the  trustees.  The  latter  scheme  was,  in  fact,  quite  as 
absurd  as  the  fonner  one  for  establishing  these  people  in  the  coal 
trade.  They  were  not  only  aged,  but  infirm,  at  the  time.  Then,  as 
to  the  law  of  the  subject,  there  is  sufScient  authority  to  shew  that, 
nnder  any  circumstances,  the  trustees  were  not  justified  after  the 
institution  of  the  suit  in  making  any  advances  whatever  without 
the  sanction  of  the  Court;  Costabadie  v.  Costahadie  (2) ;  Aitomey- 
QeTteral  v.  Qach(3).    These  cases  are  also  a  sufficient  authority 

(1)  2  Dr.  &  Sm.  285.  (2)  6  Hare,  410. 

(3)  1  Bmt.  467. 
Vol-  IT.  3  B  2 
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V.-a  H.     for  the  Court  to  make  the  Defendants  pay  the  costs  of  the  proceed- 
1867       ings,  which  have  been  yexatious  and  unjustifiable. 

Tamcxp         Mr.  /.  S.  Palmer,  Q.C.,  and  Mr.  J.  Napier  Siggins,  for  tfe 

•         __ 
Mabsbrbld.  Defendants: — 

These  trustees  have  no  interest  whatever  in  the  fiind.     All  they 
had  to  do  was  to  exercise  their  discretion  under  the  power  0/ 
advancement^  and  the  onus  lies  upon  the  Plaintiffs  to  shew  tbt 
they  have  not  exercised  that  discretion  "bona  fde.     When  the 
case  was  before  Vice-Chancellor  Kindersiey,  Sis  Honour  was  of 
opinion  that  there  was  no  ground  for  imputing  mala  fides  to  the 
trustees,  and  he  saw  no  objection  to  the  money  being  adranced 
to  set  these  people  up  in  the  coal  trade.    If  such  an  advance  would 
have  met  with  the  sanction  of  the  Court*  why  should  not  the  bnsi- 
ness  of  farming  be  just  as  well  adapted  to  them  ?    The  adyances 
were  made  at  their  own  request.    There  is  no  reason  for  impeach- 
ing the  conduct  of  the  trustees,  except  on  the  ground  that  ther 
wished  to  avoid  accounting.    This  ground  is  done  away  with  since 
they  have,  by  the  schedule  to  their  answer,  set  forth  fully  all  the 
particulars  of  the  accounts.    Then  it  is  said,  that  while  the  suit  was 
pending,  the  trustees  should  not  have  exercised  their  discretioa 
without  coming  to  the  Court,  but  in  the  case  of  SHUbourneY.N^ 
port  (1),  it  was  held  that  the  trustees  were  justified  in  exercisiDg 
their  discretion  under  a  power  to  advance,  notwithstanding  a  bill 
had  been  filed  to  have  the  trusts  of  the  will  carried  into  execution. 
In  cases  like  these  a  trustee  who  acts  hand  fide,  and  exercises  an 
honest  discretion  in  the  performance  of  his  duties,  is  not  chargeable 
with  any  loss  that  may  occur,  and  he  is  entitled  to  act  on  his  otm 
judgment  in  exercising  a  power  of  this  nature :  Sdby  v.  Bonne  (2} 
It  has  been  argued  that  the  advancement  made  to  the  married 
woman  was  not  within  the  power,  but  there  is  no  restriction  of 
this  nature  in  the  clause,  and  it  is  equally  for  the  benefit  of  the 
tenant  for  life  whether  she  has  the  money  or  her  husband.    The 
Court  will  look  to  see  whether  the  advancement  is  reasonably 
within  the  power.    This  was  the  view  taken  by  the  Court  ib 
Edwards  v.  Orove  (3). 

Mr.  Ghsse,  in  reply. 

(1)  1  K.  &  J.  602.  (2)  11  W.  B.  606.  (3)  2  D.  F.  &  J.  210. 
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Aog.  a    Snt  E.  Malins,  V.C.  :—  v.-o.  M. 

The  first  qnestion  I  have  here  to  determme  is,  what  are  the       J^ 

coDeeqaencee  of  the  sdvaDces  made  by  these  trustees  to  the      Talbot 

tenants  for  life,  for  the  purpose  of  what  is  called  potting  them] 

into  bnsiueae  ?    If  those  sums  weie  fairly  and  properly  advanced 

within  the  powers  of  the  will,  the  interest  of  the  Plaintiffs  would 

have  altogether  ceased.    If,  on  the  other  hand,  those  sums  were 

improperly  advanced,  and  the  trustees  are  bound  to  restore  those 

moneys,  the,  Pl&intifTs  must  have  a  decree.     Now,  the  aumg  ad- 

Tanced  consist  of  four.    The  first  sum  stated  to  have  been  advanced 

vss,  many  years  ago,  to  the  eldest  daughter,  Mrs.  EicJca.     Mrs. 

Suh  had  married  at  that  time ;  she  was  past  child-bearing,  and 

kid  no  issae ;  and  being  a  married  woman,  the  trustees  thought  fit 

to  advance  the  money  to  pay  her  husband's  debts.    I  am  bound  to 

say  that  Ithink  those  advances  were  made  in  good  faith,  and  I  was 

so  much  impressed  with  that  fact,  that  during  the  argument  I 

made  a.  suggestion  that  the  Flaintifis  should  allow  those  sums; 

because  although,  according  to  my  view,  they  were  erroneously 

advanced,  I  think  it  was  done  honestly  and  in  good  faith,  and  I 

fibonld  certainly  have  been  glad  if  the  FlaiotiSs  had  acceded  to 

aUowing  them,  and  I  should  also  have  been  glad  if  my  other  su^es- 

tion  had  been  acceded  to,  that,  inasmuch  as  these  three  people  were 

pQt  into  business  in  1865,  the  trustees  should  have  realized  the 

security,  and  brought  these  three  shares  back.     These  BUggestions, 

however,  were  not  acceded  to,  and  I  have  to  decide  the  qnestion 

according  to  the  strict  rights  of  the  parties. 

Now,  the  words  6t  the  will  are  these :  "  Provided  always,  and  it 
I's  my  will  and  desire,  that  if  my  said  trustees  or  trustee  for  the 
time  being  shall,  in  their  discretion,  consider  my  said  sans  and 
laughters,  or  any  or  either  of  them,  capable  of  managing,  and  that 
t  would  be  conducive  to  their,  his,  or  her  interest  to  embark  in  or 
'therwise  cfirry  on  any  trade  or  business,"  they  are  to  sell  out  the 
iinds.  The  power  must  be  considered  as  confined  to  the  sons 
nd  daughters  of  the  testator.  What  has  been  done  with  reference  to 
frs.  MicJca  has  been,  not  to  advance  money  to  put  her  into  business, 
at  to  pay  her  husband's  debts,  and  I  accede  to  the  argument  on 
5half  of  the  Plaintifis,  that  this  power  does  not  authorize  the 
nsteea  to  advance  money  to  the  husband  of  a  married  daughter 
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V.^.  M .     at  all.    The  object  of  the  testator  is,  that  his  children  shall  be  put 

13^7       into  business^  he  does  not  mean  that  a  son-in-law  is  to  be  put  into 

TA130T     t^i^GSS  5  ^®  assumes  that  when  his  daughters  marry  they  no  longer 

«•         require  to  be  put  into  business,  and  that  their  husbands  will  snppoit 
Mabsufielp. 

— -       them. 

Therefore,  I  am  bound  to  declare,  as  I  do,'  that  howeyer  veD 
meant  those  advances  to  Mrs.  Ricks  were,  they  were  altogether 
beside  the  power.  The  property  in  Mrs.  Ricks  8  share  was  rested 
in  the  grandchildren,  subject  to  the  right  of  the  tenants  for  life, 
and  subject  to  the  exercise  of  this  power.  I  declare,  therefore, 
that  the  advance  to  the  husband  of  the  daughter  was  not  witliiD 
the  power ;  and  it  will  be  part  of  my  decree  that  they  restore  the 
share  of  Mrs.  Ricks,  with  interest  at  4  per  cent  from  her 
death. 

Then,  with  regard  to  Mrs.  Clarke,  she  also,  in  February,  186], 
being  a  married  woman,  was  put  into  business,  while,  in  point  of 
fact,  any  money  advanced  was  advanced  to  Mr.  Clarke,  and  if  she 
was  in  business,  as  a  married  woman  she  would  not  properly  be 
able  to  carry  on  that  business,  but  it  would  be  Mr.  Garhes.  The 
trustees  must  therefore  restore  this  share  also. 

Then  the  only  question  which  remains  is  with  regard  to  tlie 
shares  of  Moses  and  Matilda.  Now,  Moses  and  Matilda  are  botli 
dead.  The  right  to  their  shares,  therefore,  if  the  Plaintiffs  have 
any  interest  in  it,  is  in  possession,  the  life  estate  having  expired. 
If  the  moneys  were  properly  advanced  to  them  they  are  gone.  If 
improperly  advanced,  the  trustees  must  produce  the  amount,  ready 
to  be  paid  over  to  the  Plaintiffs.  Now,  inasmuch  as  Motes  and 
Matilda  were  children  of  the  testator,  and  as  such  objects  of  the 
power,  the  question  is,  whether  the  power  was  properly  exercised  in 
their  favour  ?  There  were  some  authorities  referred  to,  but  I  do  not 
think  it  necessary  to  go  into  them ;  because  I  apprehend  they  all 
proceed  upon  the  general  principles  of  the  CSourt  upon  such  subjects 
which  are  thoroughly  settled.  They  are  these :  that  the  mere  fito? 
of  a  bill,  does  not  necessarily  deprive  a  trustee  of  the  discretion 
which  is  vested  in  him ;  but  if  a  trustee  thinks  fit  to  exercise  a  dis- 
cretion reposed  in  him  after  a  bill  is  filed,  the  Court  will  require  « 
him  the  clearest  evidence  that  he  exercised  the  discretion  hmj^'^ 
and  after  the  most  mature  investigation.    That  will  be  found  laid 
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down  in  the  caae  of  Costabadie  v.  Coslahadie  (1) ;  bnt  I  refer 'par-  V.-C.M. 
ticularly  to  the  AUomei/-GeTieral  v.  Clack  (2),  a  decision  of  Lord  1SG7 
Lattffdale,  where  somewhat  similar  circmnstances  existed.  The  tai,sot 
mar^nal  note  states  what  the  case  was.  "  Fending  an  informa-  _  "' 
tion  filed  for  the  purpose  of  having  new  trastcea  of  a  charity  - — 
appointed  in  tho  place  of  some  who  were  dead,  the  surviving  tras- 
fees  took  apon  themselves,  without  the  sanction  of  the  Court,  to 
appoint  new  trustees : — Held,  that  though  this  was  neither  a  con- 
tempt, nor  an  act  altogether  Toid,  yet  it  imposed  upon  the  tnistees 
the  necessity  of  proving,  by  the  strictest  evidence,  and  at  their  own 
expense,  that  what  had  been  done  was  perfectly  right  and  proper ; 
md  the  case  not  appearing  altogether  clear,  the  appointment  was 
)et  aside,  and  the  trustees  were  ordered  personally  to  pay  all  the 
;itra  costs  occasioned  by  their  act."  In  that  case  Lord  Langdale 
nys  down  the  rule,  that  even  if  it  turned  out  on  investigation  that 
vbat  the  trustees  had  done  was  proper,  the  expense  of  proving  that 
vould  fall  upon  them,  because  it  was  an  act  of  impropriety  not  to 
uhmit  tho  matter  to  the  Court.  He  says,  "it  imposed  upon  them 
he  proof,  and  they  were  bound  to  prove  by  the  strictest  evidence, 
hat  what  they  had  done  was  perfectly  right  and  proper,  and  also 
nposed  on  them  the  necessity  of  paying  the  costs  of  such  proof." 
I]K)n  that  authority,  as  well  as  upon  principle,  I  say  that  the 
lisience  of  the  suit  threw  upon  these  Defendants  the  obligation  of 
roving,  by  the  strictest  evidence,  that  what  they  had  done  was 
srfectly  right  and  proper,  and  also  imposed  on  them  tlie  necessity 
'  paying  the  expense  of  that  proof,  even  if  it  turned  out  to  be 
ght  and  proper. 

This  rule  more  particularly  and  emphatically  reqnires  that, 
ader  the  circumstances  I  have  adverted  to,  after  the  institution 
■  this  suit,  these  trustees  should  have  exercised  their  discretion  as 
'  this  ;  and,  in  exercising  their  discretion,  one  of  their  primary 
itiee  WRB  to  ascertain  that  the  business  in  which  the  e$duii  que 
iie(s  had.  embarked  nils  ii  protidtblc  biisiuess.  That  they  tutally 
aitted  to  do.  They  made  no  inquiry  as  to  the  profits,  because 
e  gentleman  with  nhom  tlicy  were  embarked  in  business  was 
e  soil  of  one  of  the  co-trusteca,  and  that  fact  disqualified  him  from 
iTcising  a  fair  and  nnqualifieil  judgment;  and  undoubtedly  Mr, 
(1)  C  Hare,  410.  (.2)  1  Beav.  4G7 


V. 

Mabshfiild. 
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y.O.  M.  Marshfidd  and  Mr.  J2an(2a2Z  did  not^  in  my  judgment,  exercifie  tb&t 
1867  degree  of  discretion  required  of  them.  I  also  come  to  the  condu- 
Talbot  ^^^^  ^^  ^^^7  ^^  ^^^  satisfy  themselves  that  it  would  promote  tk 
interests  of  these  children.  You  hare  only  to  look  at  the  posilioa 
of  the  matter.  Take  Moses,  an  aged  journeyman  miller,  according 
to  his  own  statement  in  cross-examination,  almost  past  work :  if 
this  money  was  lost,  he  was  left  destitute,  and  there  was  no  re> 
source  for  him  but  the  workhouse.  Therefore,  with  regard  to  that, 
see  what  fatal  consequences  would  have  accrued  if  this  money  had 
been  lost — Moses  would  have  been  left  totally  destitute ;  and  the 
same  observations  apply  to  Matilda.  Therefore,  I  am  of  opinion 
that  the  circumstances  were  such  that  it  was  impossible  for  any 
discreet  person  to  have  come  to  the  conclusion  that  this  was  a 
proper  thing  to  do.  It  was  not  conducive  to  the  interests  of  these 
diildren ;  and  I  am  perfectly  satisfied  in  my  own  mind  that,  if  the 
correspondence  of  1863  had  not  been  opened,  and  this  suit  had  not 
been  instituted,  to  this  very  hour  the  whole  of  the  money  would 
have  been  forthcoming.  The  tenants  for  life  are  dead,  the  right 
of  possession  of  the  Plaintififs  is  complete,  and  I  treat  these  trostees 
as  liable. 

Having  carefully,  again  and  again,  examined  these  papers,  I  come 
to  the  conclusion  that  the  object  of  this  advance  was  not  honafk 
to  put  these  aged  persons  in  business,  but  to  defeat  the  claim  of 
the  Plaintiffs.    Under  these  circumstances  I  can  have  no  hesita- 
tion in  deciding  that  the  whole  of  this  money  must  be  restored.  I 
believe  it  was  stated  that  the  trustees  took  security  for  the  advance 
of  the  three  shares,  in  February,  1865.    I  hope  those  securities  are 
available  to  them  ;  but,  whether  they  are  or  not,  they  must  bring 
the  money  back ;  every  farthing  must  be  restored  which  was  then 
advanced,  and  the  parties  must  be  put  in  the  same  position  as  if 
no  such  advance  had  ever  been  made ;  and  there  will  be  interest 
from  the  death  of  each  tenant  for  life.    Therefore  the  order  ^ 
apply  to  the  share  of  Mrs.  Clarke,  which  was  improperly  advan^ 
to  the  husband,  the  share  of  Moses,  and  the  share  of  MatOda,  as 
well  as  to  the  share  of  Mrs.  Bieks. 

There  is  also,  I  may  observe,  another  construction  which  I P^^ 
upon  this  power,  totally  different  from  that  which  the  trustees  hare 
put    I  do  not  think  it  at  all  follows,  that  because  this  monef  ^ 
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to  be  advanced  to  pat  these  childien  (once  children  hut  now  aged 
persons)  into  bnsiness,  that  the  capital  was  to  be  lost.  If  they 
were  going  to  put  them  into  bnsiness  they  had  no  right  to  do 
so  Quiesa  it  was  a  paying  bosinese.  If  it  was  a  paying  bosiness 
the  capital  would  be  restored  on  their  death — restored,  not  for  the 
benefit  of  the  tenants  for  life,  but  for  the  benefit  of  those  in 
lemainder.  On  ihat  ground  I  come  to  the  conclusion  against 
these  Defendants.  Considering  their  great  incapacity  for  business, 
it  was  the  duty  of  the  trustees,  for  their  own  protection,  to  take 
security  for  the  restoration  of  the  capital  when  its  purpose  had 
been  accomplished;  and  they  have  taken  an  erroneous  view  in 
treating  this  as  a  power  which  enabled  them  to  advance  the  money, 
and  thereby  to  derive  the  PlaintifTs,  the  reversioners,  of  all 
interest  in  it 

The  couseijaence  of  this  decision  will  be,  that  there  must  be 
a  common  administration  decree ;  a  decree  which  ought,  in  fact, 
to  have  been  made  a  week  after  the  bill  was  filed,  as  upon  a 
short  causa 

That  most  important  question  remains,  who  is  to  pay  the  costs  ? 
Kow,  the  principles  of  this  Court  with  regard  to  the  duties  of 
trustees  are  well  understood,  and  are  very  plain,  and  they  never 
can,  with,  propriety,  be  departed  &om.  Those  rules,  as  I  under- 
stand them,  are  these : — that,  if  a  trustee  conducts  himself  fairly 
and  properly,  having  a  due  regard  not  only  to  some  of  his  eeduU 
que  trutta,  but  to  all ;  indifferently  regarding  die  interest  of  all, 
and  seeing,  while  he  is  doing  something  for  the  benefit  of  a 
tenant  for  life,  that  he  is  not  disregarding  the  interests  of  those 
in  remaijider — ^he  will  receive  from  this  Court  every  protection 
incidental  to  his  position.  But  if  a  trustee  shews  by  his  conduct 
tiiat  he  favours  one  at  the  espense  of  another  eedui  que  trud, 
that,  instead  of  honestly  exercising  a  discretion,  he  exercises  it 
in  a  wanton,  careless,  manner,  to  the  advantage  of  one,  and  to 
the  detriment  of  another ;  and  if,  above  all,  he  omits  that  para- 
mount duty  of  a  trustee,  which  is,  to  have  his  accounts  ready  and 
3pen  for  inspection  at  all  times,  and  to  give  the  fullest  information 
to  all  who  are  interested  in  the  trust,  whenever  they  require  it; 
hat  is  conduct  which  the  Court  will  not  tolerate.  If  a  trustee 
wmpliea  with  his  duties  the  Court  will  protect  him,  but  if  he  foils 
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V.-C.  N.     ill  tbem  the  Court  will  make  bim  pay  the  costa.    I  have,  therefore, 

I8S7        a  ease  here,  in  which  the  whole  coarse  of  conduct,  from  the  begin- 

Tauiot      "'°S  ^  ^^  ^°<^i  ^  ''^^Q  vexatious,  irritating,  and  onjustifiable,  ttnd 

M*naiinELD.  ^  '^^  ^^^  ^^  hesitation  in  coming  to  the  conclusion,  as  I  do,  that 

—       those  Defendants  must  pay  the  whole  of  the  costs  occasioned  by 

the  most  im|)roper  proceedings  in  which  they  Iiave  embarked,  and 

I  order  them  to  pay  the  coats  accordingly, 

I  have  had  some  hesitation  whether  I  ought  not  to  make  them 
piiy  every  farthing  of  tbe  costs  from  the  beginning  to  the  eDd, 
It  is  with  considerable  reluctance,  looking  at  their  conduct,  that 
I  come  to  the  conclusion,  tiiat  front  tbe  general  costs  I  muat  make 
some  deduction,  and  that  dedaction  must  bo  such  an  amount  us 
would  have  been  the  proper  amount  of  costs  if  this  suit  had  been 
conducted,  as  it  ought  to  have  been,  as  a  common  adminiatratioD 
suit.  This  is  one  of  the  simplest  cases  that  ever  was  presented  to  the 
Court,  and  I  do  not  believe  tliat  if  the  accounts  had  been  produced 
there  would  have  been  any  cavil  whatever,  and  probably  £109 
ivould  have  paid  the  whole  of  the  expenses  of  the  suit  on  boti 
sides.  In  such  cases  as  these  I  have  heard  the  late  Lord  Oaei 
3  astice  Kniffht  Bruce,  on  many  oecafiions,  exercise  his  own  discretJon 
in  naming  a  sum,  and  I  shall  take  this  matter  into  my  own  bafldj, 
and  direct  a  sum  of  £200  to  he  deducted,  which,  accordiug  to  mj 
estimate,  is  the  utmost  that  the  costs  of  a  proper  suit  would  hare 
amounted  to. 

There  w  ill  bo  a  common  administration  decree,  the  costs  to  be 
taxed,  and  from  tlie  amount  of  taxation  £200  to  be  deducted,  which 
is  to  be  paid  out  of  the  estate,  and  the  balauee  to  be  paid  by  the 
Defendants. 

Solicitors  for  the  Plaintiffs:  Messrs.  C.  &  E.  Bell. 
Solicitors  for  the  defendants :  Messrs,  Harrison,  Lewis,  &  Go. 
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STAMMEES  v.  ELLIOTT. 

Proof  under  Bankruptcy-^  Set-fff-^Ltgal  Ferdoaal  Bepreaentaiive- 

A  residuary  legatee  of  a  testator,  part  of  whose  assets  consists 
•died  intestate,  leaving  the  debtor  one  of  his  next  of  kin : — 

Seldf  that  the  administratrix  de  bonis  non  of  the  testator,  ys 
administratrix  of  the  intestate,  could  not  retain  the  debt  out  of 
distributive  share  in  the  intestate's  estate. 

The  executor  of  the  testator  proved  the  debt  under  the  del 
ruptcj,  and  received  a  dividend  on  the  proof : — 

Held,  that  he  had  not  thereby  abandoned  or  lost  the  right  t 
debt,  less  the  dividend,  out  of  the  share  of  the  bankrupt,  as  one 
duary  legatees. 

J.  HIS  biU  was  filed  by  the  Plaintiffs  as  the  assignees 
ruptcy  of  WiBiam  PaynSy  for  the  recovery  of  fiye  sums 
to  which  the  bankrupt  was  entitled  under  a  settlement 
and  three  intestacies. 

The  Defendants,  Emma  Ettiatt  and  her  husband  in 
held  all  these  sums  as  legal  personal  representative  c 
surviving  trustee  of  the  settlement,  and  legal  personal  r 
live  of  the  testator,  and  of  the  three  intestates,  and  the 
to  set  off  against  the  aggregate  of  all  the  five  sums  cet 
sums  alleged  to  be  due  from  the  bankrupt  to  the  testat 
and  to  the  deceased  trustee. 

The  settlement  was  dated  the  16th  of  October,  181' 
made  between  Joseph  Tiercdin  and  Jane  his  wife  (both 
of  the  one  part,  and  John  Joseph  Tiercdin  and  WiUit 
(both  deceased)  of  the  other  part,  and  under  it  the  ban 
entitled,  as  one  of  the  four  children  of  Mary  Ann  Pax 
sum  of  £4G5  7^.  6(2.,  which  sum  was  now  in  the  hai 
Defendant  Emmu  Elliott  (another  child  of  Mary  Ann 
the  legal  personal  representative  of  John  Joseph  Tiercdi 
surviving  trustee  of  the  settlement. 

The  will,  which  was  dated  the  2nd  of  April,  1830,  was 
(aid  Joseph  Tiercdin,  who  died  in  December,  1836,  anc 
he  bankrupt  was  entitled,  as  one  of  the  residuary  legal 
aainder  expectant  on  the  death  of  Mary  Ann  Payne,  1 
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yAX  M.     of  £223  195.  Id.,  wliich  sum  was  in  the  hands  of  the  Defendant, 
1867       Emma  EUiott,  as  the  present  legal  peisonal  representatiYe  of  the 

STAiooni    testator. 

^^'  One  of  the  intestacies  was  that  of  the  bankrapt's  mother,  Mary 

Asm  Payney  deceased,  and  he  was  entitled  under  it  to  £229  15$.  6d, 

which  was  his  distributive  share,  and  was  now  in  the  hands  of 
the  Defendant,  Emma  Elliott,  as  the  administratrix  of  Mary  Ann 
Payne. 

Another  of  the  intestacies  was  that  of  Joseph  Payne,  a  brother 
of  the  bankrupt,  and  also  one  of  the  residuary  l^ateee  of  Jitu^i 
Tiercdin,  and  the  bankrupt  was  entitled  under  it  to  a  sum  of 
£172  65.  8d,,  which  sum  was  now  in  the  hands  of  the  Defen- 
dant, Emma  Elliott,  as  the  administratrix  of  the  estate  of  Josej^ 
Payne. 

The  remaining  intestacy  was  that  of  Mary  Ann  Payne  the 
younger,  the  sister  of  the  bankrupt,  and  another  of  the  reaidoaij 
legatees,  and  under  it  he  was  entitled,  as  one  of  her  next  of  kin, 
to  a  sum  of  £287  4$.  od.,  which  was  in  the  hands  of  Emma  Miott 
as  the  administratrix  of  the  estate  of  the  sister. 

The  sums  claimed  to  be  set  off  against  these  demands  were: 
first,  a  sum  of  £850,  with  interest^  which  had  been  originally  lent 
to  the  bankrupt  by  the  testator  in  1834,  and  for  which^  after  the 
testator's  death,  the  bankrupt  gave  to  his  executors,  John  Joseph 
Tiercelin  and  Bichard  Spike,  a  bond,  dated  the  9th  of  February, 
1837 ;  and,  secondly,  a  sum  of  £150,  lent  to  the  bankrupt  by 
John  Joseph  Tiercelin,  for  which  he  had  given  his  promissoiy 
note. 

Bichard  Spike  died  in  the  lifetime  of  his  co-trustee  and  co- 
executor  John  Joseph  Tiercelin.  In  March,  1856,  the  adjudication 
of  bankruptcy  took  place,  and  in  the  same  month  Mary  AmR 
Payne,  the  tenant  for  life,  died. 

On  the  7th  of  March,  1857,  John  Joseph  Tiercelin  proved,  under 
the  bankruptcy,  for  the  £850  and  £150,  making  no  mention  of 
any  lien,  right  of  retainer,  or  other  security,  and  he  afterwards 
receiyed  dividends  on  his  proofs. 

In  1859  he  died,  and  the  Defendant^  Mrs.  EUiett,  became  bis 
administratrix. 

She  also  took  out  administration  de  bonis  non  to  Joseph  Tieree' 
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lin,  and  letters  of  administration  to  her  mother^  and 
Payne,  and  Miss  Payne,  her  other  brother  and  her  siste: 

Mr.  De  (rex,  Q.C.9  and  Mr.  Swrrage,  for  the  Pla 
assignees  of  the  bankrupt : — 

As  to  the  shares  under  the  settlement  and  the  intestt 
can  be  no  question^  for  the  debts  sought  to  be  set  off 
one  of  them  to  Joseph  Tiercdin,  who  was,  under  the 
merely  a  cestui  que  irud,  as  the  bankrupt  himself 
another  due  to  John  Joseph  Tiercdin,  who  was  former! 
of  the  settlement,  whereas  the  sums  claimed  are  paya 
jDefendants  out  of  the  settled  property,  and  out  of  the  a 
deceased  intestates :  Ih'eeman  v.  Lomas  (1). 

Ab  to  the  share  under  the  will,  even  if  the  debt 

testator  might  hare  been  claimed  from,  or  retained 

bankrupt's  share  under  the  will,  any  such  right  of  ri 

abandoned  and  given  up,  and  the  debts  in  respect  of  w 

sought  to  be  exercised  were  extinguished  or  satisfied  1 

that  John  Joseph  Tiercelin,  who  was  then  the  surviving 

the  testator  Joseph  Tiercdin,  and  as  such  entitled  to 

secured  by  the  bond  of  the  bankrupt,  and  in  his  own  rig 

to  the  £150  secured  by  the  promissory  note,  csljuq  in 

bankruptcy  and  proved,  and  afterwards   received   di 

the  amount  of  £9  7s.  6d.    The  same  argument  would 

applied  to  the  shares  under  the  settlement  and  the  in 

these  could  have  otherwise  been  the  subject  of  retaine 

as  we  have  shewn  that  they  could  not :  Ex  parte  Solom 

parte   Dovmes  (3) ;   Ex  parte   Homly  (4) ;   Ex  pan 

ton  (5) ;  Ex  parte  Bdfe  (6) ;  Kingsford  v.  Smnford  (7), 

3fr.  Olasse,  Q.C.,  and  Mr.  WhUbread,  f6r  the  Defenda 

Ab  to  the  share  under  the  will,  this  is  a  clear  case  c 
Smith  V.  Smith  (8).  Nor  does  the  proof  affect  the  righ 
Joseph  Tiercdin,  being  a  trustee,  had  no  power  to  give  u 

(1)  9  Hare,  109, 114-  (5)  Mont.  72. 

(2)  1  GL  &  J.  25.  (6)  3  Mont,  ifc  A. 

(3)  18  Ves.  290 ;  1  Eose,  96.  (7)  4  Drew.  705. 

(4)  Buck,  351.  (6)  8  Giff.  263. 
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V.-C  M.     of  retainer,  to  the  prejudice  of  hia  cestuis  que  trvd :   Ex  parte 
1897        JHcken  (1) ;  Ex  parte  Turnetf  (2). 

As  to  the  sharea  under  the  eettlement  and  the  intestacies,  the 
iutestates  Lad  become  directly  entitled  to  the  suma  originally  due 
from  the  bankrupt  to  the  testator,  and  to  John  Joseph  Tierc^in, 
and  therefore  the  bankrupt  had,  in  fact,  received  to  that  extent  his 
shares  under  the  settlement  and  tho  intestacies  :  Bovsfield  v.  Lav- 
ford  (3). 

Mr.  De  Gex,  in  reply. 


tJTAaXZBB 

Eluott, 


Maroh  22.     Sia  R.  Malms,  V.C.  :— 

The  title  of  the  bankrupt  to  all  these  sums  being  perfectly  clear 
and  admitted,  the  payment  of  them  to  tho  PlaijitifF  is  resisted  by 
the  Defendants  on  the  ground  that  the  bankrupt  was  indebted  In 
the  estate  of  the  testator  Joseph  Tiercelin  in  the  sum  of  iS50, 
which  was  lent  to  him  by  the  testator  in  1834,  and  the  paymenl 
of  which,  with  interest,  was  secured  by  the  bond  of  the  bankrupt, 
dated  9th  of  February,  1S37,  to  John  Joseph  Tiercelin  and  BKhird 
SpiJce,  who  were  the  executors  of  the  testator,  Joseph  Tiercelirt: 
and  also  on  the  ground  that  tlie  bankrupt  was  indebted  to  tie 
estatu  of  tho  testator,  John  Joseph  Tiercelin,  in  the  sum  of  ^150, 
whicli  that  testator  lent  to  him  at  the  same  time  that  the  tes- 
tator, Joseph  Tiercelin,  lent  him  the  £850,  and  the  repayment  of 
which,  with  interest,  was  secured  by  the  promissory  note  of  tLe 
bankrupt,  also  dated  9th  of  Pebruary,  1837.  The  amount  due  on 
the  bond  and  promissory  note  the  Defendant,  Emma  EUioH,  as  the 
legal  personal  representative  of  both  these  testators,  claims  tlie 
right  to  retain  as  against  the  bankrupt  and  the  Plaintiffs  as  his 
assignees-  Assuming  that  the  right  of  retainer  would  othernise 
have  existed,  tho  Plaintiffs  contend  that  the  debts  in  respect  of 
which  it  is  sought  to  be  exercised,  were  wholly  extinguished  or 
satisfied  by  the  fact  that  John  Joseph  Tiercelin,  who  was  then  the 
surviving  executor  of  tho  testator,  Joseph  Tiercelin,  and  bs  soch 
entitled  to  the  £f550  secured  by  the  bond  of  the  bankrupt,  and  in 

(1)  Duck,  115.  (2)  3  M.  D.  &  De  G.  576. 

(3)  1  D.  J.  &  S.  459. 


Eluott. 
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his  own  right  entitled  to  the  £150  secured  by  the  promissory  note,    y.-G.  M. 
came  in  under  the  bankruptcy  and  proved  for  the  sum  of  £1000,       1867 
and  afterwards  received  a  small  dividend  of  £9  Is,  6d,  under  such    STAHMsna 
proof.    It  is,  however,  settled  by  the  language  of  Sir  O.  J,  Turner 
in  Freeman  v.  Lomas  (1)  that,  except  under  special  circumstances. 
Courts  of  equity  do  not  allow,  any  more  than  Courts  of  law,  cross 
demands  existing  in  different  rights  to  be  set  the  one  against  the 
other.    The  rule  so  stated  is  supported  by  numerous  authorities, 
which  were  cited  and  conunented  upon  in  the  case,  and  it  is  not 
therefore  necessary  further  to  refer  to  them.    In  the  present  case 
the  debts  in  respect  of  which  the  right  of  retainer  (which  assumes 
the  right  of  setroff)  is  sought  to  be  exercised,  are  due  to  the  De- 
fendant, Emma  EUiotty  as  the  legal  personal  representative  of  the 
testators,  Joseph  Tiercdin  and  John  Joseph  Ttercdin,  and  four  of 
the  debts  which  she  seeks  to  set  off  or  retain  against  such  debts 
are  due  from  her  as  the  present  trustee  of  the  settlement  of  the 
10th  of  October,  1818,  and  the  legal  personal  representatives  of 
the  mother  and  brother  and  sister,  to  whose  estates  the  bankrupt 
was  in  no  way  indebted.     It  is  clear,  therefore,  upon  the  autho- 
rity of  JPreeman  v.  Lomas,  and  the  decisions  upon  which  that  case 
was  founded,  that  these  four  debts,  being  due  from  Mrs.  Elliott, 
in  a  totally  different  right  from  that  in  respect  of  which  the  debts 
of  £850  and  £150  are  due  to  her,  there  can  be  no  such  right  of 
set-off  as  is  clcdmed,  and  that  the  defence  wholly  fails  as  to  these 
four  debts,  which  must  consequently  be  paid  to  the  Plaintiffs.  The 
decision  of  the  Lords  Justices  in  Bousfield  v.  Lawford  (2)  is  quite 
consistent  with  this  view  of  the  law,  because  their  Lordships  there 
considered  the  debt  which  the  bankrupt  owed  to  the  estate  of  the 
testator  as  having  become  the  property  of  the  mother  of  the  bank- 
mpt  as  residuary  legatee  of  the  testator,  and  that  her  executors 
had   therefore  the  right  of  retainer  out  of  the  bankrupt's  share 
of  her  estate.    The  language  of  Lord  Justice  Knight  Bruce  (3) 
is   precise  on  this  point.    But  the  other  debt  of  £223  19a.  Id. 
being  due  from  the  Defendant,  Mrs.  Elliott,  as  legal  personal  re- 
presentative of  Joseph  Tiercdin,  and  the  bond  debt  being  due  to 
her  in  the  same  character,  the  right  of  set-off  or  retainer  to  the 
extent  of  that  debt  is  clear,  if  it  has  not  been  barred  by  the  proof 
(1)  9  Hare,  109, 114.         (2)  1  D.  J.  &  S.  459.         (3)  1  D.  J.  &  S.  464. 
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V.-C.  u.     under  the  bankruptcy  by  John  Joeerph  Tiendin,  vho  wbs  at  the 
18S7       time  of  the  proof  the  sole  sarviring  execQtor  of  the  testator. 

RniimM    Kumcroua  authorities  were  cdted  at  the  bar,  which  clearly  establish 
E    rorr      *^'  "  ^"^P^^  proof  of  a  debt  under  the  bankruptcy  of  the  debtor  is 
an  abandonment  of  all  securitiea,  and  is,  in  fact,  equivalent  to  pay- 
ment.    Of  the  authorities  on  this  subject  it  is  sufficient  to  mention 
Ex  parte  Downes  (1)  ;  Ex  parte  Solomon  (2) ;  Hx  parte  Hornby  (3) ; 
Ex  parte  Roife  (4) ;  Kingsford  v.  SwinforS,  (5).     It  was  urged  bj 
the  counsel  for  the  Defendant,  and  particularly  by  Mr.  Glam, 
that  the  share  of  tbe  residue  of  the  testator  belonging  to  the  bank- 
rupt, in  respect  of  which  the  right  of  retainer  existed,  being  ^eTe^ 
sionary,  was  not  a  security  which  could  bo  abandoned  by  the 
proof  under  the  bankruptcy ;  but  the  decisions  above  referred  to 
proceed  upon  the  principle  that  the  proof  is  a  satisfaction  of  the 
debt,  and  the  debt  being  satisfied,  it  follows  that  there  could  hoTe 
been  no  retainer  in  respect  of  it  at  a  subsequent  period,  when  the 
reversionary  interest  of  tbe  bankmpt  under  the  will  fell  into  pos- 
Beesion.     If,  therefore,  John  Joseph  Tiercelin  bad  been  absolotelf 
entitled  to  this  debt,  in  respect  of  which  he  proved,  I  should  have 
been  of  opinion  that  the  proof  would  have  been  a  conclusive  har 
to  tbe  right  of  retainer  which  is  claimed  in  respect  of  this  debt 
But  the  debt  in  question  was  part  of  the  residuary  estate  of  thp 
testator,  Joseph  Ttercelin;  of  which  residue  John  Joseph  TiereJu, 
as  tbe  surviving  executor  of  tbe  will,  was  a  trustee  for  varioos 
persons.     In  Ex  parte  Dieken  (6)  it  was  decided  by  Lord  £Mmi 
that  where  a  debt  secured  by  tho  covenant  of  a  bankrupt  with  the 
trustees  of  his  marriage  settlement  was  a  lien  upon  a  real  estate 
for  the  benefit  of  tbe  wife  and  children  of  the  marriage,  fheliai 
was  not  destroyed  by  a  proof  of  tbe  debt  by  tho  trustees  under  the 
bankruptcy,  but  that  the  trustees  had,  notwithstanding  the  proof. 
B  lien  on  the  estate  for  the  benefit  of  the  wife  and  children  of  the 
bankrupt.     Upon  principle,  and  the  authority  of  these  decisions,  I 
am  of  opinion  that  in  the  present  case  the  proof  of  the  debt  w 
£850  by  John  Ttercelin  did  not  extinguish  it  as  against  the  resi- 
duary legatees ;  and  that  the  Defendant,  Mrs.  Elliott,  as  tbe  present 

(1)  18  Yes.  200  ;  1  Box,  9G.  (4)  3  Mont,  &  A.  305. 

(2)  1  Gl.  &  J.  25.  (5)  i  Drew.  705. 

(3)  Buok,  351.  (6)  Buck,  U6. 
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I^al  personal  representative  of  the  testator^  Joseph  2 
consequently  entitled  to  retain  the  £223  190.  Id.  in  pa 
tion  of  the  bond  debt  of  the  bankrupt. 

The  Plaintiffs  fail,  therefore,  as  to  the  sum  of  £223 1! 
succeed  as  to  the  four  sums,  amounting  together  to  £llf 
and  I  think  the  costs  ought  to  be  borne  by  the  Pla 
Defendants  in  proportion  to  those  sums.  In  other 
costs  should  be  taxed,  and  paid  out  of  the  fund  generall 
residue  divided  in  those  proportions. 

Solicitors  for  the  Plaintiff:  Messrs.  Lawrancey  Plews, 
Solicitor  for  the  Defendants :  Mr.  Kennedy. 


In  re  BASTOW  &  CO. 

Companies  Ad,  1862,  n.  85,  87, 163 — OredUors — Leave  to  effort 

after  Petition  to  wind  up. 

Creditora  of  a  company  issued  a  writ  before  the  presentation 
for  winding  up.  Execution  was  issued  afterwards,  bjat  before 
up  order  was  made : — 

Eeld^  that  the  Court  had  a  discretion,  under  the  87th  and  16c 
the  Companies  Act,  1862,  and  injanction  refused  to  stay  proci 
the  execution ;  but  the  creditors  were  put  upon  terms  in  regard  1 
tion  of  property  to  be  taken. 

A  COMPANY  was  incorporated  in  June,  1865,  by  tl 

Samuel  Baetow  db  Co.y  Limited^  under  the  provisions  o 

jpanies  Act,  1862,  the  objects  being  for  the  purchasing  ai 

on  the  ironworks  belonging  to  Samuel  SastoWy  at  West 

and  other  works  of  a  like  nature.    A  Petition  was  prese 

company  on  the  27th  of  June,  1867,  for  winding  up  tl 

by  the  Court    Advertisements  were  issued  on  the  281 

and  the  order  for  windmg  up  was  made  on  the  6th  of  J 

Shortly  before  this  time  Messrs.  Fleming  db  Morrisc 

payment  of  a  bill  of  the  company  by  proceeding  to  juc 

execution. 

Another  acceptance  of  the  company,  for  ironstone^ 
them  by  Messrs.  Fleming  &  Marrieony  became  due  on 
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V.-C.  M.     June,  and  on  the  18th  a  writ  was  issued,  on  which  judgment  was 

1867        signed  on  the  lat  of  July,  foe  the  snm|_of  £952  19b.  Sd.,  and  execu- 

j„  „        tioQ  was  issued  on  the  2nd  of  July ;  and  on  the  same  day  tLt; 

Babtott  k Co.  giieriff  entered  upon  the  ironworks,  and  levied  upon  the  gooiL» 

and  property  of  the  company,  and  was  proceeding  to  sell  as  won 

as  the  law  would  permit. 

This  was  a  motion  on  behalf  of  the  company  to  make  absolute 
an  interim  injunction  granted  on  the  oth  of  July,  to  restrain- 
Messrs,  Fleming  &  Morrison  from  taking  or  continuing  anyfiutlier 
proceedings  under  the  judgment  and  execution  obtained  by  them 
against  the  company,  and  to  restrain  Messrs.  Fleming  &  jYiwtmwi, 
and  the  sheriff  of  Durham,  from  selling  any  of  the  goods  of  the 
company  which  had  been  seized  under  the  execution,  until  farther 
order. 

An  affidavit  had  been  made  in  support  of  the  motion  by  the 
secretary  of  the  company,  to  the  effect  that  the  principal  property 
of  the  company  consisted  of  the  smelting  works,  and  the  goods 
and  chattels  upon  and  about  the  same,  so  taken  in  eiecutioQ  by^e 
sheriff,  and  that  it  wonld  seriously  injure  the  works,  and  prejudice 
the  interests  of  the  other  creditors,  if  the  sale  were  proceeded  with, 
since  the  works  and  property  were  already  mortgaged  to  TarioiB 
parties  for  suma  amounting  to  about  £1-1,000,  and  the  propertj" 
and  effects  of  the  company  would  not  be  sufficient,  after  payment 
of  the  mortgage  debts,  to  pay  10s.  in  the  pound  to  the  ucsecorfti 
creditors,  even  if  sold  to  the  best  advantage,  and  they  could  only 
be  sold  to  the  best  advantage  as  a  going  concern.  But  if  tie 
goods  and  effects  so  seized  in  execution  were  permitted  to  be  boU 
it  was  more  than  probable  that  the  mortgagees  would  immediaielj 
proceed  to  enforce  their  securities,  and  thereby  the  unsecured  ere- 
ditors  of  the  company  would  be  greatly  prejudiced.  In  a  snl>- 
seqneut  affidavit  the  secretary  stated  that  if  all  the  capital  of  tin; 
company  was  called  up,  there  would  be  more  than  sufficient  to 
pay  20s.  in  the  pound. 

Mr.  BaUy,  Q.C.,  and  Mr.  Speed,  in  support  of  the  motion:— 
There  now  being  an  order  for  winding  up  this  company  fhP 
Court  is  empowered,  under  tlie  S5th  and  163rd  sections  of  the  .id 
25  &  26  Vict.  c.  89,  to  stop  all  proceedings  against  the  compaoy- 
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By  the  163rd  section  it  is  enacted,  "  that  where  any  company  is     V.-C.  M, 
being  wound  up  by  the  Conrt,  any  attachment^  sequestration,  dis-        1867 
tress,  or  execution,  put  in  force  i^inst  the  estate  or  effects  of  the       jn  re 
compwiy  after  the  commencement  of  the  winding-up,  shall  be  void  ^^^^-  -^ 
to  all  intents  and  purposes.''    The  84th  section  declares  that  the 
winding  up  of  a  company  shall  be  deemed  to  commence  at  the 
time  of  the  presentation  of  the  Petition,  and  the  85th  section  gives 
the  Court  power  at  any  time  after  the  presentation  of  the  Petition 
and  before  the  order  for  winding-up,  upon  the  application  of  the 
company,  to  restrain  further  proceedings  in  any  action,  suit,  or 
proceeding  against  the  company,  upon  such  terms  as  the  Court 
thinks  fit. 

This  Petition  was  presented  on  the  27th  of  June,  and  execution 
was  issued  on  the  2nd  of  July.  Under  these  circumstances  the 
Court  is  bound  to  exercise  its  powers  and  grant  an  injunction  to 
restrain  any  further  proceedings  under  the  execution. 

Mr.  Boxburffh,  Q.C.,  and  Mr.  Dave^y  for  Messrs.  Fleming  db  Mor* 

riaon : — 

4 

The  writ  under  which  it  is  now  sought  to  stay  execution  was 
issued  on  the  18th  of  June,  and  although  the  Petition  was  pre- 
sented on  the  27th,  no  notice  of  such  Petition  was  given  to  Messrs. 
Fleming  db  Morrison  that  anything  was  intended  to  be  done  until 
the  3rd  of  July.    They  allowed  the  action  to  proceed  knowing 
that  judgment  would  be  due  on  the  30th  of  June.    The  advertise- 
ments, it  is  said,  were  inserted  on  the  28th,  but  this  did  not  con- 
stitute notice ;  and  the  creditors  state  that  they  did  not  see  the 
advertisements.    There  is  nothing  in  the  Companies  Act  of  1862, 
similar  to  the  provisions  in  the  Banhruptey  Ad^  that  an  advertise- 
ment in  the  OazeUe  shall  be  notice  to  all  the  world.    Notice  in 
the  Gazette  is  simply  for  this  purpose,  that  any  person  who  is  in- 
terested in  the  company  may,  if  he  likes,  appear  on  the  hearing  of 
the  Petition  to  oppose  the  order  being  made;    It  is  notice  for  no 
other  purpose.    It  is  not  analogous  to  a  bankruptcy,  since  the 
company  would  be  able  to  pay  208.  in  the  pound  if  all  their  capital 
was  called  up. 

Then,  with  regard  to  the  163rd  section  of  the  Act,  it  has  been 
decided  that  that  section  is  to  be  read  in  conjunction  with,  and  is 

Vol.  IV,  3  C  2 
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T.-O.  M.  controlled  by,  the  87th  section,  which  provides  that  when  an  order 
iSCT  has  been  made  for  winding  up  a  company,  no  suit,  action,  or  other 
"  Inre  proceeding,  shall  be  proceeded  with  or  commenced  againgt  the 
^fowk  Co.  company,  except  with  the  leave  of  the  Cotut,  and  mbject  to  snch 
terms  as  the  Court  may  impose.  The  163rd  section  is  not,  thei«- 
fijre,  an  imperative  enactment  that  an  execntioa  so  levied  Ehsll 
be  absolutely  void,  but  the  Court  may  give  effect  to  the  execution 
although  it  baa  been  levied  after  the  winding-ap.  That  was  the 
construction  pat  on  the  statute  by  the  Lords  Justices  in  the  case  of 
the  Great  Ship  Company  (1) ;  Lord  Jostice  Turner  considered  that 
it  was  a  case  for  the  discretion  of  the  Court.  Then,  va  hn 
London  Cdton  Company  (2),  it  was  contended,  as  it  has  been  here, 
that  there  were  no  words  limiting  the  effect  of  the  163rd  section; 
bnt  Yice-Chancellor  Wood  held,  that  notwithstanding  that  section 
the  Court  had  power,  under  the  87th  section,  where  a  winding-np 
order  had  been  made,  to  give  l&ave  to  a  creditor  to  proceed  irith 
an  execution.  There  are  two  other  cases,  in  which  a  similar  rieff 
has  been  taken,  namely.  In  re  ExhdU  Mining  Company  (3),  and 
In  re  Sill  Pottery  Company  (4). 

If,  then,  the  Court  has  power  to  allow  the  proceedings  to  con- 
tinue gainst  the  company,  this  is  a  fit  case  for  the  exercise  of  its 
discretion,  and  it  is  a  case  in  which  the  Messrs.  Fleming  dt  Hbr- 
riaon  ought  to  be  allowed  the  froitfi  of  their  diligence.  Tber 
have  seized  nothiitg  that  can  impede  the  sale  or  deteriorate  tti« 
company's  effects.  They  have  only  seized  the  pig-iron  which  bis 
been  made  out  of  the  ironstone  supplied  by  Messrs.  Fleaifig  & 
Morriaon.  There  has  been  no  &aod  or  unfair  proceeding  on  tlie 
part  of  these  creditors,  and  the  general  principle  of  this  Court  is, 
that  it  will  not  interfere  viQi  the  rights  of  creditors  when  ibey 
have  been  acquired  by  a  fair  exercise  of  diligence. 

Mr.  Bigby,  for  the  Sheriff. 

,    Mr,  Bcaly,  in  reply : — 

The  cases  cited,  in  which  the  Court  has  given  leave  to  parties 
to  go  on  after  the  winding-np,  are  cases  in  which  there  had  been, 

(1)  33  L.  J.  (Ch.)  245  j  12  W.  R.  139.  (3)  4  X,  E.  127. 

(2)  Iaw  Hep.  2  Eq.  53.  (4}  Law  Bap.  1  £q.  m 
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before  the  Petition  was  presented,  first,  judgment,  and 

execution ;  and,  in  one  case,  the  officer  was  actually  takin 

ings  under  the  distress.    In  In  re  London  Cotton  Ckympa 

sheriff  was  not  in  possession  before  the  winding-up,  on 

he  had  been  barred  out,  and  could  not  obtain  possession 

writ    The  plaintiff  in  the  action  had  done  everything 

do ;  he  had  placed  the  wfit  in  the  hands  of  the  sheriff 

Petition  was  presented,  and  in  all  the  cases  where  the 

allowed  the  Plaintiff  to  go  on,  everything  was  done  by 

tiff  to  complete  the  actual  receipt  of  the  money ;  and, 

to  prevent  him  from  continuing  proceedings  would  hai 

deprive  him  of  the  fruits  of  that  which  he  had  gained 

Petition  was  presented.  Those  cases  in  no  way  resemble  tl 

where  there  was  not  only  no  judgment  recovered,  but  th 

right  to  any,  before  the  Petition  was  presented.    By  the  j 

liament,  you  cannot  have  judgment  until  twelve  days  ha' 

consequently  they  had  no  right  to  judgment  when  tli 

was  presented.    They  had  only  issued  the  writ,  but  th 

judgment,  and  no  execution.    They  would,  consequent 

prived  of  nothing  which  they  had  at  the  time. 

Ajb  regards  notice,  we  have  done  all  that  the  Act  re 

have  issued  advertisements,  as  we  were  bound  to  do,  and 

Plaintiffs'  own  fetult  to  go  on  to  execution,  or  even  judg 

that  notice  was  issued.    The  utmost  that  can  be  said  for 

tiffs  IB,  that  they  have  been  allowed  to  proceed  with  1 

hy  onr  neglect  in  not  giving  them  notice ;  but  that  only 

question  to  the  extent  of  such  costs  as  may  have  been  : 

that  respect,  and  those  costs  the  company  are  willing  to 

But  as  to  the  costs  of  this  application,  the  Act  is  cone 

no  proceedings  shall  be  taken  after  the  Petition  is  presc 

Sib  R.  Malins,  V.O. : — 

In  this  case  the  execution  creditors,  Messrs.  Flemii 
rison,  being  creditors  of  the  company  for  ironstone  s 
them,  of  which  the  whole  produce  of  the  company,  na 
was  produced,  commenced  an  action,  by  the  writ  usu 
upon  a  bill  of  exchange,  on  the  18th  of  June,  the  biU  ha 

(1)  Law  Hep.  2  Eq.  53. 
3  C2 
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y.-0.  M.     due  on  the  15tb.    The  action  being  undefended,  they  were  en- 
1867       titled  to  obtain  judgment  and  issue  execution  on  the  Ist  of  July. 
jn  re       The  writ  was  put  into  the  hands  of  the  sheriff  on  the  2nd  of  Jalj, 
BAS10W&  Co.  j^jj^  ^Yie  sheriff  actually  levied,  and  was  in  possession.    The  Peti- 
tion to  wind  up  the  company  was  presented  on  the  27th  of  Jnne, 
and  the  order  to  wind  up  was  made  on  the  6th  of  July  last   At 
the  time,  therefore,  that  the  winding-up  process  commenced,  there 
was  nothing  more  than  a  pending  writ  in  existence.    At  the  time 
when  the  order  to  wind  up  was  made,  the  execution  creditor,  by 
the  sheriff,  was  actually  in  possession.    Now,  under  these  drcum- 
stances,  the  163rd  section  enacts,  ^'That  where  any  company  is 
being  wound  up  by  the  Court,  any  attachment^  sequestration,  or 
distress,  or  execution  put  in  force  against  the  estate  or  effects  of 
the  company  after  the  commencement  of  the  winding-up,  shall  be 
Yoid  to  all  intents  and  purposes." 

The  Act  makes  no  distinction,  therefore,  whether  the  sheriff  is 
or  is  not  in  possession  at  the  time,  but  the  execution  is  not  to  be 
put  in  force;  therefore  the  injunction  is  equally  applicable 
whether  the  sheriff  has  been  in  possession  before  the  winding-up 
process  commences,  or  whether  he  goes  into  possession  after  it  has 
commenced,  or  before  it  is  completed,  because  in  neither  case  is 
the  judgment  to  be  put  in  execution ;  in  other  words,  the  property 
is  not  to  be  taken. 

But  then  it  has  been  decided,  and  decided  by  a  Court  which 
binds  me,  that  that  general  enactment  of  the  163rd  section  most 
be  read  in  connection  with  the  87th  section,  which  enacts  "That 
when  an  order  has  been  made  for  winding  up  a  company  under 
this  Act,  no  suit,  action,  or  other  proceeding,  shcJl  be  proceeded 
with  or  commenced  against  the  company  except  with  the  leare 
of  the  Court,  and  subject  to  such  terms  as  it  may  think  fit  to  im- 
pose. Now,  it  has  been  decided  by  the  Lords  Justices  in  In  « 
Great  Ship  Company  (1),  that  where  the  sheriff  was  actually  in 
possession  before  the  winding-up  process  commenced,  it  was  not  a 
case  for  the  interference  of  the  Court,  but  that  the  execution  creditor 
should  have  all  his  remedies.  In  the  case  of  In  re  London  (Mo^ 
Company  (2),  a  case  which  occurred  afterwards,  and  was  decided 
by  Yice-ChanceUor  Wood,  the  same  point  arose.    In  that  case  the 

(1)  33  L.  J.  (Ch.)  245 ;  12  W.  R.  139.  (2)  Law  Rep.  2  Eq.  53. 
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sheriff  was  not  actually  in  possession,  but  lie  had  been  prevented     y.-o.  h. 
taking  possession  by  the  debtor  shutting  the  door  against  him.       ise? 
The  decision,  therefore,  must  be  taken  to  have  proceeded  upon       ^^ 
precisely  the  same  ground  as  if  the  sheriff  had  been  actually  in  Bastow  &  Oo, 
possession.     Consequently  the  decisions  up  to  this  time  have  pro- 
ceeded upon  the  ground  that  the  creditor  obtained  an  actual 
possession  under  his  execution,  and  had  acquired  very  distinct 
rights  before  the  winding-up  process  commenced.    I  suppose  if 
there  had  been  any  other  case  in  which  this  question  has  arisen  it 
would  have  been  cited,  but  this  appears  to  have  been  the  first  case 
in  which  the  Court  has  been  applied  to,  to  allow  a  creditor  to  put 
an  execution  in  force  where  he  has  taken  possession  after  the 
winding-up  process  has  commenced.     It  is  true  the  action  was 
commenced  before,  but  judgment  was  obtained  afterwards.    The 
writ  was  placed  in  the  hands  of  the  sheriff,  who  levied  four  days 
before  the  winding-up  order  was  made,  but  many  days  after  the 
presentation  of  the  Petition.    Now  Lord  Justice  Turner  in  his 
judgment,  in  In  re  Qreai  Ship  Company  (1) — and  I  always  take 
his  judgments  to  be  safe  guides — says:  ^^The  question  is,  what 
are  the  circumstances  which  ought  to  guide  the  Court  in  the 
exercise  of  its  discretion?     In  my  opinion  the  Court  is  bound 
to  look  at  the  legal  rights  of  the  parties,  and  to  the  interests, 
not  of  one  class  only,  but  of  each  particular  class  of  creditors 
who  may  be  affected  by  its  decision.    There  is  nothing  in  this 
Act  to  give  to  general  creditors  any  rights  to  have  their  in- 
terests consulted  in  preference  to  the  interests  of  particular  cre- 
ditors whose  case  comes  before  the  Court.    It  is  the  duty  of  the 
Court  to  hold  an  even  hand  over  the  interests  of  all  parties.    I 
think  the  section  was  meant  with  the  view  to  meet  cases  in  which 
there  might  have  been  unfair  proceedings  on  the  part  of  creditors. 
Above  all,  the  Court  is  bound,  in  considering  the  question  as  to 
the  exercise  of  its  discretion,  to  see  what  its  duty  would  have 
been  if  the  order  to  wind  up  had  been  actually  made,  and  an  ap- 
plication had  been  made  by  a  creditor  for  leave  to  issue  execution." 
Now,  one  always  feels  the  difficulty  of  cases  which  depend  upon 
the  mere  exercise  of  discretion,  and  during  a  considerable  part  of 
the  argument  I  was  greatly  impressed,  and  I  have  not  wholly 

(1)  33  L.  J.  (Ch.)  245 ;  12  W.  R.  139. 
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y.-O.  M,     ceased  to  be  so,  with  the  great  inconyenienoe  of  a  section  of  an 
1867        Act  of  Parliament  so  positive  as  the  163rd  section,  which  is  made 
^1^       to  turn  upon  discretion.    But  it  has  been  decided  that  it  is  entirely 
BAflTOwA  Oo.  a  matter  of  discretion ;  therefore,  that  imposes  on  me  the  obligaticm 
of  exercising  the  discretion  I  am  armed  with  to  the  best  of  my 
power  in  every  case.    Now,  exercising  a  discretion  in  the  present 
case,  I  find  that  the  company,  on  its  own  application,  that  is,  upon 
a  Petition  by  itself,  its  directors  and  contributories,  and  not  on  the 
application  of  any  creditor,  has  obtained  an  order  to  wind  up,  and 
that  order  to  wind  up  no  doubt  was  obtained  as  a  matter  of  oon- 
venience  to  themselves,  since  they  did  not  think  fit  to  give  notice 
to  this  creditor  of  their  proceedings.    I  think  there  has  been 
negligence  on  both  sides.   The  circumstance  of  the  creditors  obtain- 
ing payment  of  a  debt  shortly  before,  by  means   of  an  execn- 
tion,  might  have  put  them  on  their  guard  to  look  out  for  an 
application  to  wind  up,  but  I  cannot  say  that  that  is  a  negligence 
which  can  in  any  way  affect  their  interest ;  but,  on  the  other  side, 
there  was  an  obligation  on  this  company  to  give  notice  to  their 
creditors,  who  had  commenced  an  action  against  them,  of  what 
they  were  doing,  and  that  they  omitted  to  do.    The  creditor  being 
in  entire  ignorance  of  their  proceedings,  on  the  2nd  of  Jol; 
actually  obtained  possession  of  a  sufficient  amount  of  their  pro- 
perty to  satisfy  his  debt.    Under  these  circumstances,  ought  the 
creditor  to  be  deprived  of  the  advantage  he  has  obtained  by  his 
writ  of  execution?    Giving  the  best  consideration  I  can  to  the 
case  (I  should  have  reserved  my  judgment  if  I  had  thought  it 
likely  I  could  alter  my  opinion) — seeing  that,  after  aU,  it  is  a 
matter  of  discretion,  that  there  ia  no  positive  rule — ^that  though  I 
may  exercise  the  discretion  one  way,  another  Judge  or  Court  may 
come  to  an  entirely  opposite  conclusion :  and,  uiider  the  particol^ 
circumstances  here  stated,  I  do  not  think  any  case  is  shewn  by  the 
company  for  interfering  with  the  rights  of  the  execution  creditor. 
He  is  a  fair  and  "bona  fide  creditor  who  has  acted  in  a  &ir  and  loM^ 
fide  manner ;  he  has  obtained  the  advantage  he  has  got  by  going  into 
possession  before  the  order  for  the  winding-up  was  made,  though  the 
Petition  was  presented.    He  has  got  possession.    It  is  stated  that 
there  will  be  enough  to  pay  all  in  full  ultimately ;  therefore,  it  is 
merely  a  question  whether  he  is  to  be  paid  in  full  by  virtue  of  his 
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execation,  or  whether  he  is  to  wait  until  the  completi 

winding-up  process.    Under  all  the  circtimstances,  I  i 

no  case  is  established  against  him,  and  I  shall  theref 

the  motion.    I  shonld  not  have  come  to  this  conclosio 

the  decisions  which  have  been  cited,  and  which  are  b 

me ;  but  as  those  decisions  leave  it«wholly  a  matter  of  dii 

do  not  think  it  is  a  case  in  which  I  shotild  interfere  witl 

cution  creditor,  because,  for  the  reasons  I  have  stated,  ]l 

13  entitled  to  the  execution  he  has  obtained ;  but  I  do  ] 

to  allow  him  to  levy  in  such  a  manner  as  materially  to  (i 

the  property  of  the  company,  and,  as  I  have  power  to  ini 

terms  as  I  think  fit,  I  impose  upon  him  the  terms  that  hi: 

detach  or  interfere  with  the  building,  nor  take  away  any . 

other  property  that  can  be  used  in  contract  work,  but  i 

nothing  in  execution  but  moveable  property,  and  that 

property  I  intend  to  limit  to  pig-iron  only. 

Solicitors  for  the  Ck>mpany :  Messrs.  Meyrieh,  Oedge,  1 1 
Solicitor  for  the  Creditors :  Mr.  J^.  Kearsei/. 
Solicitor  for  the  Sheriff:  Mr.  Crovody. 


In  re  PLAS-TN-MHOWTS  COAL  COMPAN 

Companff — Winding-up— Judgment  Creditor — UxectUion  issue  ! 

Commencement  <f  Winding-up. 

At  the  time  of  the  presentation  of  a  Petition  to  wind  np  a  <  : 
sheriff  was  in  possession  of  the  property  of  the  compaoy  und  i 
issued  at  the  suit  of  several  judgment  creditors.    After  the  Peti  i 
sented,  the  Courts  upon  the  e^ parte  application  of  the  Petitioner,  i 
sheriff  from  selling  the  property  until  after  the  hearing  of  the  ]  i 
after  making  an  order  for  the  compulsory  winding-up^  the  Cou: 
sheriff  to  deliver  up  the  property  to  the  official  liquidator,  to  h 
winding-up,  reserving  to  the  creditors  the  same  priority  agains 
of  the  sale  as  if  it  had  been  made  by  the  sheriff. 

IN  May,  1867,  the  sheriff  of  Flintshire  took  poesesc 
property  of  the  PhM^-Mhowys  Coaly  Cannd,  and  Iro\  i 
pany,  Jjimited,  a  company  registered  under  the  Cbmj  : 
1862,  under  a  writ  of  execatiou  issued  at  the  suit 
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Vf<}.  M.     SamUin ;  before  the  12th  of  June  wiits  of  execation  were  issued 
1867        at  the  siiit  of  several  other  creditors. 

In  re  On  '''^  12th  and  13th  of  June  two  Petitions  were  presented  for 

M^TTB^Ai,  *''^  cunipulsory  winding  up  of  the  company,  and  shortly  afterwardj 
CtwFUfY.  ono  of  tlie  Petitioners  obtaioed  ex  parte  an  irUerim  injunction 
restraining  the  sheriff  from  selling  the  property,  wliich  was  ma- 
tiuued  frum  time  to  time  until  the  11th  of  July,  when  the  Peti- 
tioner renewed  his  application  upon  notice,  and  the  motion  va 
ordered  to  stand  over  until  the  2nd  of  August,  the  injunction  lieiag 
continued.  On  the  29th  of  July  the  Petitions,  which  Lad  stood 
over  with  a  view  to  an  arrangement,  were  heard,  and  a  wmding-np 
order  was  made,  and  an  official  liijuidator  was  appointed. 

Evidence  was  given,  in  support  of  the  motion,  that  a  forced  sale 
of  the  property  would  seriously  diminish  the  assets  of  the  comfioDV. 

Mr.  Qlasae,  Q.C.,  and  Mr.  A,  E.  MiUer,  for  the  Petitioner,  in 
support  of  the  motion,  asked  that  the  sheriff  might  be  ordered  to 
give  up  the  property  to  the  official  liquidator,  reserving  tlie  rigtita 
of  the  execution  creditors.     It  was  for  the  interest  of  all  parties 
'  that  the  property  should  be  sold  to  the  greatest  advantage,  nhicfi 

could  only  be  done  by  the  liquidator.  Similar  orders  had  bwn 
made  in  In  re  Rill  Pottery  Gompany  (1),  and  In  re  Leeswooi 
Iron  Company  (2). 

Mr.  Cotton,  Q.C.,  and  Mr.  Eddis,  for  the  other  Petitioner,  suf 
ported  the  motion. 

Mj.  Martineau,  for  one  of  the  execution  creditors,  and  Mr. 
Freeling,  for  another  execution  creditor,  and  for  the  Sheriff  :— 

The  execution  creditors  having  been  in  lawful  possession  before 
the  commencement  of  the  winding-up,  ought  to  be  allowed  t 
reap  the  fruit  of  their  diligence:  In  re  Great  Ship  Company (3); 
In  re  London  Cotton  Company  (4)  ;  In  re  Baatow  *&  Co.  (5).  At  all 
events,  the  order  now  made  shotdd  declare  their  priority  againa' 
the  proceeds  of  the  sale,  and  should  fix  a  time  within  wnidi 
the  sale  is  to  be  made. 

(1)  Law  Rep.  1  Eq.  649.  (3)  33  L.  J.  (Ch.)  245 ;  12  W.  H.  IW. 

(2)  M.H.  16  Nov.  1866.  (4)  Law  Rep.  2  Eq.  53. 

(5)  Law  Rep.  4  Eq.  681. 
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SiB  E.  Malins,  V.O.  :—  v.-o.  M, 

I  shall  make  the  same  order  as  was  made  in  the  case  of  the        ^^'^ 


Leeswood  Iron  Company  (1).    I  do  not  think  I  can  now  decide       JH  re 
anything  as  to  the  priorities  of  the  creditors.    They  will  retain  the  Mhowts  Coal 
same  rights  (whatever  they  are)  against  the  proceeds  of  the  pro-        ^^^' 
perty  seized  by  the  sheriff  on  their  behalf  as  they  would  have  had 
if  it  had  been  sold  by  the  sheriff. 

Mr.  Freding: — The  order  should  provide  for  the  payment  of 
the  sheriff's  poundage,  as  well  as  his  other  charges. 

The  Vice-Chancellob  : — You  may  insert  the  word  if  you  think 
it  necessary. 

The  form  of  the  order  was  aii  follows : — *^  That  the  sheriff  do  give  up  to  the 
official  liquidator  of  the  said  company  any  property  in  the  possession  of  the  said 
sheriff  under  or  by  virtue  of  any  execution  on  a  judgment  against  the  said  com- 
pany at  the  suit  of  the  said  {naming  the  several  execution  creditors]^  and  that  the 
said  property  he  sold  in  the  winding  up  of  the  said  company,  and  that  separate 
accounts  he  kept  and  taken  of  the  proceeds  of  the  property  seized  hy  the  sheriff 
under  the  said  writs ;  and  it  is  ordered  that  the  said  several  execution  creditors  do 
have  the  same  priority  against  the  proceeds  of  the  property  seized  hy  the  sheriff, 
when  sold,  as  they  would  have  had  if  it  had  heen  sold  hy  the  sheriff,  without 
prejudice  to  their  right  as  creditors  in  the  winding-up,  and  that  they  he  at  liherty 
to  apply  in  Chamhers  in  the  winding-up,  if  the  sale  he  unreasonahly  delayed,  and 
that  the  costs  of  all  parties  of  this  application,  and  the  charges  of  the  said  sheriff 
properly  payable,  including  his  poundage^  he  taxed,  and  he  paid  out  of  the  assets 
of  the  said  company." 

Solicitors :  Messrs.  BooTcSy  Kenrick,  dt  Crook  ;  Messrs.  Chester  & 
Urquharf ;  Messrs.  Emmets,  Watson,  &  Emmet ;  Messrs.  Simpson 
&  Boherts  ;  Messrs.  Vizard,  Crowder,  Anstie,  &  Yowng. 

(1)  M.R.  15  Nov.  1866. 
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V..0.  M.     In  re  MARSEILLES  EXTENSION  RAILWAY  AND  LAND 
1867  COMPANY. 


Aug.  5.  Company —  Voluniary  Windinff-up  under  Supervinon — Power  ^  Cawi  to 

remove  Liquidators — Companies  Act,  1862,  ss.  141,  150. 

When  a  company  ib  being  wound  up  voluntarily  under  the  sapervirioo  of 
the  Court,  the  Court  has  a  discretionary  power  to  remove  the  liquidatxss 
appointed  by  the  company  without  any  proof  of  misconduct  or  unfitness  od 
their  part,  if,  having  regard  to  all  the  circumstances,  it  is  of  opinion  that 
their  removal  will  conduce  to  the  more  efficient  winding  up  of  the  compaD/. 

At  meetings  of  the  Marseilles  Extension  BaUway  and  Land  Cm- 
pony,  Limited,  held  on  the  25th  of  March  and  the  9th  of  AprO, 
1867,  resolutions  were  duly  passed  and  confirmed  for  the  roluntaiy 
winding  up  of  the  company,  and  the  appointment  of  Messrs.  Cooper, 
Kemp,  and  AsSey,  as  liquidators.  On  the  26th  of  Aprils  1867,  an 
order  was  made  for  the  continuation  of  the  voluntary  winding-up 
under  the  supervision  of  the  Court. 

On  the  12th  of  July,  1867,  at  a  meeting  of  the  creditors  of  tbe 
company,  held  under  the  149th  section  of  the  Companies  Ad,  1862, 
in  the  Chambers  of  the  Vice-Chancellor,  several  of  the  creditors 
objected  to  the  continuation  of  the  liquidators,  principally  on  tbe 
ground  that  they  had  been  nominated  by  the  shareholders,  and 
proposed  different  persons  for  the  ofiSce,  and  the  matter  was 
brought  before  the  Vice-Chancellor,  who  proposed  to  remove  the 
three  liquidators,  and  appoint  an  independent  person  not  nomi- 
nated by  any  creditor  or  shareholder,  and  with  that  view  obtained 
the  consent  of  Mr.  QuHter  to  cuscept  the  office ;  but  as  some  of  .the 
contributories  and  creditors  objected  that  the  Court  had  no  juiis- 
diction  to  remove  the  liquidators  without  some  specific  cause 
shewn,  the  Yice-Chancellor  directed  the  matter  to  be  adjourned 
into  Court 

Mr.  Baily,  Q.C.,  Mr.  Olasse,  Q.C.,  Mr.  /.  Napier  Eiggins,  Mr. 
Fischer,  and  Mr.  Locock  Wdh,  for  creditors  and  contributories  who 
objected  to  the  removal  of  the  liquidators : — 

Under  the  141st  section  of  the  Companies  Act,  1862,  the  ConA 
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cannot  remove  liquidators  appointed  by  the  company  under  a 
Yolantary  winding-up,  except  *'  on  due  cause  shewn  " :  Lindley  on 
Partnership  (1),  and  cases  there  cited.  The  150th  section  only 
applies  to  the  removal  of  liquidators  appointed  by  the  Court.  No 
summons  has  been  taken  out  for  the  removal  of  these  liquidators, 
and  there  is  no  allegation  of  unfitness  or  misconduct  on  their  part. 
The  objection  that  they  have  been  appointed  by  the  shareholders 
would  apply  to  every  liquidator  under  a  voluntary  winding-up. 

Mr.  EardaJce,  Q.C.,  Mr.  Cottrdl,  Mr.  Bagshawe,  and  Mr.  F. 
Waller,  for  other  creditors : — 

The  Court  has  jurisdiction  to  remove  the  liquidators :  Ex  parte 
PvJbrook  (2).  The  141st  section  only  applies  to  voluntary  winding 
]ip  not  under  supervision;  but  the  149th  section  expressly  em- 
powers the  Court  to  have  regard  to  the  wishes  of  creditors  in  the 
appointment  of  liquidators,  and  in  all  other  matters  relating  to 
the  winding-up  subject  to  supervision ;  and  the  150th  section  em- 
powers the  Court  to  appoint  and  remove  liquidators.  It  would  be 
unreasonable  that  the  power  given  by  that  section  to  remove 
liquidators  should  be  confined  to  the  additional  liquidators  ap- 
pointed by  the  Court.  Under  the  151st  section,  the  Court,  after 
making  an  order  for  winding  up  subject  to  supervision,  may 
exercise  all  the  powers  which  it  might  exercise  if  the  order  had 
been  for  a  compulsory  winding-up.  It  may,  therefore,  exercise  the 
power  given  by  sect.  93  to  remove  liquidators.  Neither  the  Act 
nor  the  General  Orders  require  a  summons  to  be  taken  out  for  the 
purpose,  and  if  it  is  necessary  that  due  cause  should  be  shewn,  the 
fact  that  a  great  number  of  creditors  object  to  the  liquidators 
appointed  by  the  company  is  a  sufficient  cause  for  their  removal. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Harton  Smith,  for  QuUter. 

Mr.  BaUy,  in  reply : — 

In  Ex  parte  Pulbrooh,  cause  was  shewn  for  the  removal  of  the 
liquidator,  viz.  that  he  was  both  a  creditor  and  shareholder,  and 
even  in  that  case  the  Court  of  Appeal  was  divided  in  opinion  as 
to  the  jurisdiction. 

(1)  Pages  1423-4,  2Dd  £d.  (2)  2  D.  J.  &  S.  d48. 
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v.-o.  M.    Sib  R  Malins,  V.C.  : — 
1867  I  am  Qf  opinion  tliat  under  the  14l8t  section  of  the  Act  I  have 


In  re  a  discretionary  power  to  remove  the  liquidators  appointed  by  the 
£zTBK8ioN  company.  The  question  is,  what  is  meant  by  the  words  "  on  due 
mLj^  cause  shewn " ?  On  one  side  it  is  contended  that  " due  cause " 
CoMPAMY.  xnust  be  something  amounting  to  misconduct  or  personal  unfit- 
ness ;  on  the  other  side  it  is  contended,  and  I  think  that  the  con- 
tention is  borne  out  by  the  case  of  Ex  parte  Pulbrooh  (1),  tiiat  the 
Court  may  take  all  the  circumstances  into  consideration,  and  if  it 
finds  that  it  is,  upon  the  whole,  desirable  that  a  liquidator  should 
be  removed,  it  may  remove  him.  I  do  not  feel  much  doubt  that 
the  latter  is  the  true  construction,  and  that  I  have  the  power  to 
remove  these  gentlemen.  I  think  that  in  these  cases  of  winding- 
up  the  Court  is  in  the  same  position  as  regards  the  company  and 
the  liquidators  as  the  Commissioner  in  Bankruptcy  as  regards  the 
estate  of  a  bankrupt  and  his  assignees,  and  it  would  be  most  incon- 
venient if  the  Court  had  not  the  power  to  remove  any  officer 
employed  in  the  winding-up. 

But  then  the  question  arises,  whether  I  ought  to  exercise  the 
power  in  this  case.  There  is  no  personal  objection  alleged  or 
proved  against  the  liquidators;  but  I  am  satisfied  that  it  is  a 
serious  and  valid  objection  to  their  efficiency  as  liquidators,  that  a 
considerable  number  of  the  creditors  are  opposed  to  their  con- 
tinuance in  office ;  just  as  in  the  case  of  an  ordinary  trust  it  is  a 
serious  obstacle  to  the  performance  of  the  trust  if  a  large  number 
of  the  ceduis  qvs  trust  are  dissatisfied  with  the  trustees.  Upon 
this  ground,  finding  that  there  was  no  chance  of  the  parties  agree- 
ing among  themselves,  I  proposed  to  appoint  Mr.  QuMer  as  a  per- 
fectly unexceptionable  person,  whom  nobody  had  nominated ;  but  as 
it  now  appears  that  a  large  body  of  creditors  and  shareholders  object 
to  the  removal  of  the  liquidators  appointed  by  the  company,  and  I 
am'  not  at  all  sure  that  I  should  satisfy  any  considerable  number  of 
creditors  by  appointing  Mr.  QuiUeTy  I  think,  upon  the  whole,  it 
wiU  be  l^e  most  expedient  course  to  allow  the  present  liquidators 
to  continue,  but  to  direct  that  they  shall  not  allow  any  debt»  or  take 
any  step  in  the  winding-up,  without  applying  to  the  Court,  so  that 
it  may  be  in  the  strictest  sense  a  yonding-up  under  the  supervision 

,     (1)  2  D.  J.  &  S.  34a 
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of  the  Court.    The  costs  of  all  parties,  including  Mr.  QuiUer,  v.-O.M. 

xQust  come  out  of  the  estate.  ^^^ 

Solicitors :  Messrs.  Lewis,  Munns,  Nunn,  &  Longdm;  Mr.  Eath-  mam^ks 

away  ;  Messrs.  G.y  8.,  &  H.  Brandon ;  Messrs.  VaOance  dt  VaUance  ;  extension 

Messrs.  Evaais  dt  Co. ;  Messrs.  TiSeard,  Son,  Godden,  db  Holme.  and  Lakd 

GOMPANT. 


Jidy  22,  2S. 


WOMERSLET  v.  MEERITT.  v.-c.  m. 

1S6T 

JoitU  Stock  Companies  Acts — Unregistered  Company — Bight  to  sue, 

A  trade  partnership  of  more  than  twenty-five  persons,  formed  before  the 
passing  of  the  7  &  8  Vict.  c.  110,  and  formally  registered  under  the  58th 
section  of  that  Act,  but  not  otherwise  registered,  is  not  illegal,  and  a  suit  in 
equity  may  be  instituted  by  some  of  the  partners  on  behalf  of  themselves  and 
all  the  others. 

X  HIS  was  a  demurrer. 

The  original  bill  was  filed  by  the  Pvdsey  Union  Waterloo  MUl 
Company,  and  ten  shareholders  or  partners  in  the  company,  in 
whom  its  property  was  vested  as  trustees  for  the  company,  for  an 
injunction  to  restrain  the  Defendants  from  polluting  a  stream  of 
water,  alleged  to  have  been  used  by  the  company  without  inter- 
ruption for  forty  years  for  the  purpose  of  their  business. 

The  bill  alleged  that  in  1825  a  number  of  cloth  manufacturers 
formed  themselves  into  a  partnership  or  company,  called  the 
Pudsey  Union  Waterloo  MUl  Company,  for  the  purpose  of  erecting 
and  working  a  scribbling  and  fulling  mill;  that  they  erected 
and  fitted  up  a  mill,  and  had  for  the  last  forty  years  carried  on 
the  business  of  scribbling  and  fulling  in  the  said  mill ;  that  shortly 
after  the  passing  of  the  7  &  8  Vict.  c.  110,  they  caused  themselves 
to  be  completely  registered  as  a  joint  stock  company  under  that 
Act,  and  thereby  became  incorporated ;  that  the  land  and  tyiiITh 
belonging  to  the  company  were  vested  in  the  other  Plaintifis  as 
trustees  for  the  company. 

The  cause  having  come  on  to  be  heard  upon  motion  for  decree, 
the  Plaintifis  failed  to  prove  that  the  company  had  been  completely 
registered  under  the  7  &  8  Yiet  c.  110,  and  the  Defendants  raised 
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V.-0.  M.     a  preliminary  objection,  that  the  company  could  not  sue  in  a  cor- 
1867       porate  capacity.    The  Court  allowed  the  objection,  but  gave  the 
Wcnc^LET  Plftii^tiffs  leave  to  amend. 
--  *•  The  bill  was  then  amended  by  striking  out  the  name  of  tie 

company  as  Plaintiffs,  and  the  allegation  that  the  company  had 

been  completely  registered  and  incorporated,  and  inserting  allega- 
tions that>  shortly  after  the  passing  of  the  7  &  8  Vict.  c.  110,  they 
were  formally  registered  as  a  joint  stock  company  under  that  Act^ 
but  that  they  had  never  been  otherwise  registered ;  that  the 
Plaintiffs  to  the  amended  bill  were  partners  in  the  company;  and 
that  the  partners  or  shareholders  in  the  company  exceeded  fifty  in 
number,  and  were  too  numerous  to  be  made  parties  to  the  suit;  and 
by  making  it  a  bill  by  the  Plaintiffs  on  behalf  of  themselves  and 
all  the  other  partners  in  the  company. 

The  Defendants  demurred  to  the  amended  bill  for  want  of 
equity. 

Mr.  Olasse,  Q.C.  (Mr.  Swansbm  with  him),  in  support  of  the 
demurrer : — 

The  company  or  partnership  which  the  Plaintiffs  represent 
being  a  trading  partnership  consisting  of  more  than  twenty-&Te 
persons,  and  not  being  registered  under  any  of  the  Joint  Stock 
Companies'Acts,  is  illegal,  and  incapable  of  suing,  and  this  bill 
which  is  in  substance  a  bill  by  the  partnership,  cannot  be  main- 
tained. By  the  7  &  8  Vict.  c.  110,  s.  58,  every  trading  partnership 
consisting  of  more  than  twenty-five  members,  which  existed  on  the 
1st  of  November,  1844,  was  required  to  be  registered  within  three 
months  from  that  day;  the  bill  alleges  that  this  company i^ 
formally  registered  shortly  after  the  passing  of  the  Act.  **  Shortly 
after  "  may  or  may  not  mean  within  the  three  months,  and  it  must 
be  assumed  against  the  pleader  that  the  registration  was  not  within 
the  three  months,  and  consequently  that  the  partnership  became 
illegal.  But  even  if  it  was  duly  registered  under  7  &  8  Vict 
c.  110,  s.  58,  it  was  made  illegal  by  the  Joint  Stock  Cmpaniei 
Ad,  1856  (19  &  20  Vict,  a  47),  s.  4,  which  expressly  prohibited 
more  than  twenty  persons  from  carrying  on  trade  in  partneishipf 
unless  registered  as  a  company  under  that  Act^  and,  having  onoe 
ceased  to  exist  legally,  it  was  not  made  legal  by  the  repeal  of  that 
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section  by  the  Joint  Stock  Companies  Act,  1857  (20  &  211 
8.  3.  Moreover,  it  was  by  the  28th  section  of  the  latte] 
is  now  by  the  210th  section  of  the  Companies  Act,  li 
incapable  of  suing  at  law  or  in  equity.  It  is  clear  tl 
partnership,  formed  since  the  passing  of  the  Companies 
is  illegal :  Harris  v.  Amery  (1). 

Mr.  BaHy,  Q.C.y  and  Mr.  Wichens,  in  support  of  the  bi 

This  partnership,  haying  been  formed  before  the  passi 
of  the  Joint  Stock  Companies  Acts,  is  legal,  and  capable  c 
an  ordinary  partnership ;  and  as  its  members  are  too  nu 
be  made  parties,  the  bill  is  properly  filed  by  some  of  them 
of  themselves  and  all  the  others.  It  was  unquestionabl 
the  time  of  its  formation,  and  the  onus  is  upon  the  Def 
shewing  that  there  is  some  statutory  provision  now  in  fon 
it  illegal  or  incapable  of  suing.  The  registration  require  i 
Vict.  c.  110,  s.  58,  was  not  for  the  purpose  of  incorporal 
mere  formal  registration  for  the  purpose  of  ascertaining 
enoe  and  number  of  these  large  partnerships,  and  the  oi 
register  under  that  section  within  the  specified  time,  thoug 
have  subjected  the  partnership  to  a  penalty,  would  not  ha  i 
its  legality;  however,  upon  the  allegation  in  this  bill  : 
assumed  that  this  partnership  was  formally  registered  in 
The  4th  section  of  the  Joint  Stock  Companies  Act,  185( ! 
intended  to  apply  to  previously  existing  partnerships,  ( , 
repealed  in  the  following  year.  The  only  Act  now  in  fc : 
ing  this  question  is  the  Companies  Act,  1862,  and  it  is  i  i 
whether  at  any  time  between  1844  and  1862  the  partner  i 
was  not  illegal,  or  incapable  of  suing.  Of  that  Act,  seel . 
applies  only  to  subsequently  formed  partnerships,  and  i 
and  210  apply  exclusively  to  certain  insurance  oompas  i 
companies  required  by  any  Act  thereby  repealed  to  regi  • 
the  Acts  of  1856  and  1857;  but  this  partnership,  ncl 
company  completely  registered  under  7  &  8  Vict.  c.  11  I 
required  by  any  of  the  repealed  Acts  to  register  under  1 1 
1856  and  1857,  or  either  of  them,  and  is  therefore  not  c 
those  sections.    The  210th  section  only  precludes  a  con 

(1)  Law  Rep.  1  C.  P.  148. 
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T.-a  M.     Buing  in  its  corporate  capacity,  and  has  no  application  to  snits  by 

1807       all  the  members  individaally,  or  by  some  of  them  on  behalf  of 

Woi»BgLn  tbemselTes  and  all  the  others,  as  clearly  appears  bom  the  proviami 

"■         in  the  same  sectioo,  that  the  company  shall  not  be  iocapahle  of 

being  made  a  Defendant,  which  must  mean  that  it  may  be  made  a 

Defendant  in  ita  corporate  capacity;  moreover,  the  210th  sectioD 
expressly  enacts  that  default  in  registration  shall  not  make  the 
company  illegal,  or  subject  to  any  disability  other  than  as  specified 
in  the  section. 

Mr.  Qiasae,  in  reply : — 

The  58th  section  of  7  &  8  Vict.  c.  1 1 0,  by  imposing  a  penalty  for 
non-registration,  impliedly  makes  an  unregistered  company  illeiral : 
Taylor  v.  Crowland  Gas  and  Coke  Company  (1).  The  4th  sectioo  of 
the  Act  of  1856  required  this  company  to  be  registered  under  tbal 
Act ;  it  is,  therefore,  according  to  the  209th  section  of  the  Ct-m-  ■ 
panies  Ad,  1862,  a  company  required  by  an  Act  thereby  repealtJ 
to  register  under  the  Joint  Stock  Companies  Acts,  and  is,  cona- 
quently,  by  the  210th  section  made  incapable  of  suing.  If  lie 
demurrer  is  not  allowed  the  Court  will  not  overrule  it,  but  resene 
it  till  the  hearing  of  the  cause. 

SlB  R.  Malins,  V.C,  after  stating  the  allegations  contained 
in  the  original  bill,  and  retained  in  the  amended  bill,  con- 
tinued : — 

The  cause  came  before  me  on  motion  for  decree  in  May  last,  and 
the  Defendants  then  objected  that  the  company,  who  were  <* 
Plaintiffs,  were  incapable  of  suing,  because  they  were  not  com- 
pletely registered;  after  argnmeiit,  I  acceded  to  that  objectioD, 
and  as  no  appeal  has  been  made  against  my  decision,  I  mis' 
assume  it  to  have  been  correctly  decided  that  the  partnerehip 
or  company  was  not  in  a  situation  to  sue  in  a  corporate  cspa- 
city.  I  gave  the  Plaintiffs  leave  to  amend,  and  in  pursuance  of 
that  leave  the  bill  bas  been  amended  by  strikiug  out  the  name 
of  the  company,  and  it  is  now  made  a  bill  by  the  Plaintiff  M 
partners  and  trustees  of  the  partnership,  and  they  sue  on  behili 
of  themselves  and  all  other  the  partners  of  the  company.  Xm 
(1)  10  Exch.  203. 
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bill  contains  an  allegation  that  the  partners  or  shareholders  in     y.-aM. 
the  company  exceed  fifty  in  number.     Upon  this  allegation,  there-        isa? 
fore,  it  is  a  bill  in  which  every  one  of  these  partners  is  a  PlaintiflF;   wommmt 
it  being  the  settled  rule  of  the  Court,  that  a  bill  filed  by  one     ^  ^ 
creditor,  or  by  one  partner  on  behalf  of  himself  and  all  the  other        — - 
creditors  or  partners,  makes  every  creditor  or  partner  a  Plaintiff 
to  the  bilL    That  being  so,  a  very  important  question  is  raised, 
which  I  am  surprised  to  find  has  not  been  decided  long  ago,  namely, 
whether  a  partnership  consisting  of  more  than  twenty-five  persons, 
which  existed  before  the  JoitU  Stock  Companies  Act  oi  1844,  and  the 
Acts  which  followed  it,  is  capable  of  suing  in  the  names  of  the 
individual  partners  since  the  passing  of  those  Acts.    If  the  effect 
of  those  Acts  is  to  incapacitate  such  a  partnership,  if  not  regis* 
tered,  from  suing,  the  consequence  would  be,  that  this  company, 
not  having  put  itself  in  a  situation  to  sue  in  its  corporate  capacity 
(as  I  have  already  decided),  if  it  is  incapable  of  suing  in  its  indi- 
vidual capacity,  would  be  without  a  right  of  suit  at  all,  and  its  pro* 
perty  might  be  destroyed,  invaded,  and  taken  away  as  anybody 
might  think  fit,  and  it  would  be  absolutely  without  remedy.    That 
is  a  conclusion  to  which  I  should  reluctantly  come,  but  to  which  I 
should  come  without  hesitation  if  I  found  the  Acts  of  Parliament 
were  imperative. 

•  I  invited  Mr.  Olasse  to  point  out  to  me  in  the  Acts  of  Parliament 
that,  which  it  appeared  to  me  was  necessary  to  be  found  there  in 
order  to  incapacitate  the  Plaintiffs  from  suing,  namely,  a  provision 
that  all  trading  partnerships  consisting  of  above  the  prescribed  num- 
ber were  bound  by  these  Acts  to  register,  and  that  if  they  did  not 
register  they  had  thrown  upon  l^em  the  penal  consequence  of  not 
being  able  to  sue.  I  think,  upon  an  examination  of  the  statutes, 
it  will  be  found  that  they  contain  no  such  provision.  The  first  of 
these  Joint  Stock  Companies  Acts  to  which  my  attention  has  been 
called  is  the  7  &  8  Yict.  c.  110,  and  the  4th  section  of  that  Act 
prescribes  what  is  to  be  done  in  order  to  make  a  registered  com« 
pany  within  the  Act ;  but  the  question  more  particularly  depends 
upon  the  58th  section,  which  prescribes  that  with  regard  to  all 
joint  stock  companies  to  which  the  Act  is  made  to  apply,  and 
which  shall  exist  on  the  1st  day  of  November,  1844,  whether  in* 

corporated  by  Act  of  Parliament,  or  by  charter,  or  privileged  by 
Vol.  IV.  9  i>  2 
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y.-0.  Iff.     letters-patent,  or  established  by  virtue  of  a  deed  of  settlement,  or 
iser       of  any  other  instrnment,  or  by  yirtue  of  any  authority  whatoTer,  or 
'W^miMt  ^  ^^7  other  way  whatever, ''  that  within  three  months  from  the  said 
--*•         Ist  day  of  November  the  directors,  managers,  officeiSy  or  others^ 
'—       having  the  direction,  management^  conduct^  superintendence,  or 
execution  of  the   affairs  of  any  such  company,   shall   roister 
such  company  at  the  office  for  the  registration  of  joint  stock 
companies,  and  for  that  purpose  shall  make,  or  cause  to  be  made,  a 
return  of  certain  particulars.    And  that  on  such  registration  every 
such  company  shall  be  entitled  to  have  a  certificate  Of  registration 
without  paying  any  fee  either  for  such  registration  or  for  such  cer- 
tificate, but  such  certificate  shaU  be  for  the  purpose  of  shewing  that 
such  company  had  registered,  and  shall  not  be  considered  as  a 
certificate  of  complete  registration,  so  as  to  confer  on  any  such 
company  the  powers  and  privileges  of  the  Act,  and  that  if  within 
the  said  period  the  persons  hereby  required  to  register  any  such 
company  fail  so  to  do,  on  conviction  thereof  every  such  company 
so  failing  shall  forfeit  for  every  such  offence  a  sum  not  exceeding 
£50."    I  quite  agree  with  the  argument  of  Mr.  QJassBy  that  when 
an  Act  of  Parliament  imposes  a  penalty  for  a  thiog  being  done, 
that  does  in  fact  make  the  thing  done  an  illegal  act.     But  it 
does  not  rest  there,  for  these  statutes  have  been  amended  from 
time  to  time,  and  we  must  go  to  the  Act  of  1856,  which  I  agree, 
if  it  had  not  been  altered,  would  look  more  like  a  prohibition,  if 
not  an  actual  prohibition,  against  more  than  twenty  persons  carry- 
ing on  business  at  all  without  being  registered ;  for  the  4th  sec- 
tion enacts  that  ''  not  more  than  twenty  persons  shall,   afler 
the  3rd  of  November,  1856,  carry  on  in  partnership  any  trade 
or  business  having  gain  for  its  object,  unless  they  are  regis- 
tered as  a  company  under  this  Act^  or  are  authorized  so  to  carry 
on  business  by  some  private  Act  of  Parliament,  or  by  royal 
charter,  or    letters-patent,  or  are   engaged   in   working  mines 
within  and  subject  to  the  jurisdiction  of  the  Stannaries."     That 
would  clearly  apply  to  the  present  company,  for  it  does  not  come 
within  the  exception,  and  it  is  a  company  or  partnership  consisting 
of  more  than  twenty  persons ;    then  the  section  prescribes  that 
**  if  any  person  carry  on  business  in  partnership  contrary  to  this 
provision  every  person  so  acting  shall  be  severally  liable  for  the 
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payment  of  the  whole   debts  of  the  partnership,   and 
saed  for  the  same  without  the  joinder  in  the  action 
anj  other  members  of  the  partnership."    If  it  had  rest 
section  alone,  ther^  might  have  been  considerable  di 
coming  to  the  conclusion  that  this  company  can  be  < 
as  a  legal  company  at  all,  but  that  is  completely  a 
the  3id  section  of  the  20  &  21  Yict  c.  14,  the  JairU  8 
panies  Ad^  1857,  which  is  a  complete  snbstitute  for  th( 
tion  of  the  Act  which  I  have  just  referred  to.    The  8 
enacts  that  the  4th  section  of  the  former  Act  shall  be 
'^and  in  lieu  thereof  (therefore  it  is  a  complete  sul 
''  be  it  enacted  as  follows :  if  after  the  passing  of  this 
than  twenty  persons  carry  on  in  partnership  any  trade  o 
haying  for  its  object  the  procurement  of  gain  to  the  pa 
then,  unless  such  persons  are  included  within  one  oi 
the  classes  following,  that  is  to  say : — 1.  Are  registered 
pany  under  the  principal  Act ;     2.  Are  a  company  inc 
or  otherwise  legally  constituted  by,  or  in  pursuance  of, 
of  Parliament,  royal  charter,  or  letters-patent;    or  3 
gaged  in  working  mines  within  and  subject  to  the  jurig 
the  Stannaries ;  each  one  of  the  persons  so  carrying  on  I 
partnership  together,  contrary  to  this  provision,  shall  hi 
liable  for  the  payment  of  the  whole  debts  of  the  pf 
and  may  be  sued  for  the  same  without  the  joinder  in  the 
suit  of  any  other  member  of  the  partnership/'    Now,  it . 
tne  from  this  section,  that  it  must  have  been  found  the 
section  of  the  preyious  Act  had  gone  too  fetr,  that  it  hac 
1  legal  a  great  number  of  companies,  because  compani 
,ny  of  the  purposes  here  mentioned)  in  this  country 
•f  more  than  twenty  members  were  very  numerous,  and 
;  was   found  to  be  a  very  inconvenient  enactment^  ai 
mbarrassed  these  companies,  and  therefore,  by  way  of  an 
lis  clause  was  substituted  for  it ;  the  effect  of  which  y 
ake  it  illegal  for  more  than  the  prescribed  number 
carry  on  business,  but  to  impose  on  each  member  the 
\ing  smed  individually  and  solely  for  the  debts  of  th 
ip ;   flK>  that  the  public,  instead  of  having  to  sue  very 
rtners,  which  it  became  impossible  to  do,  might  fix  upc 
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V.-C.  H.     member  of  the  parfnership,  leaving  him  to  seek  his  oontributioDs 
1BG7       from  bis  co-partnei8  as  best  be  could: 

Then  Mr.  Olasee  relies  upoa  the  28th  section  of  this  Act  of  1837, 
which  enacted,  that  if  any  company  thereby  required  to  r^;ister 

undT  tlio  Joint  Stock  Cornpatiies  Acta  mftdo  default  in  roistering 
on  or  before  the  Snd  day  of  Isovember,  1857,  then  from  and  after 
such  day,  until  the  day  on  «hich  such  company  was  registered 
under  the  Joint  Stock  CompanieH  Acta,  185G  and  1857,  it  ahonld  be 
incapable  of  suing,  either  at  law  or  in  equity,  but  should  not  be  in- 
capftble  of  being  made  a  Defendant  to  a  enit,  either  at  law  or  in 
equity.  If,  therefore,  this  had  been  a  company  required  by  tlie 
Act  of  1857  to  be  registered,  it  would  have  followed  that,  n^l 
having  registered,  they  would  have  been  incapable  of  suing  eiticr 
at  law  or  in  equity.  But  ia  this  a  company  required  to  be  re- 
gistered by  the  Act  of  1857  ?  The  only  clause  which  could  aj^ly 
to  this  company  ia  the  3rd,  and  that  clause  does  not  require  the 
company  to  be  registered,  but  simply  says,  that  if  it  is  not  re- 
gistered the  pcual  consequence  to  its  members  shall  follow  which 
I  have  pointed  out.  I  therefore  come  to  the  conclusion  tiiatthis 
is  a  company  not  required  to  be  registered  by  the  Act  of  1857,  and 
therefore  the  penal  consequence  of  the  2Stb  section,  namely,  the 
incapacity  to  sue,  was  not  thrown  upon  it  by  that  Act. 

From  that  Act,  downwarda,  nothing  is  relied  upon  but  the  Cm- 
panics  Ad,  1862.  Now,  it  is  so  clear  to  my  mind  that  no  companj 
or  partnership,  not  registered,  coasisting  of  more  than  the  pre- 
scribed number,  established  since  the  passing  of  the  Act  of  1S62, 
can  be  legal,  that  it  could  not  have  been  on  that  point,  I  thint; 
that  the  stress  of  the  argument  turned  in  Harris  v.  Amery  (1),  boi 
it  must  have  been  on  the  ground,  that  the  company  there  was  not 
a  partnership  trading  for  profit ;  because  the  4th  section  of  ihe 
Act  80  distinctly  prescribes  that  no  company  shall  be  legal  unlf** 
registered,  that  the  case  did  not  admit  of  argument  on  that  point. 

But  in  the  present  case  the  question  of  the  necessity  of  registis- 
tion  under  the  Act  of  1862  depends  upon  the  question,  whether 
this  company  falls  within  the  provisions  of  the  209th  section,  which 
is  as  follows : — "  Every  insurance  company  completely  legistem 
under  the  Act  7  &  8  Vict.  c.  110,  shall,  on  or  before  the  2nd  day  of 
(1)  Law  Rep.  1  C.  1'.  148. 
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November,  1862,  and  every  other  company  required  by  a 

iereby  repealed  to  register  under  the  said  Joint  Stock  Coi 

Acts,  or  one  of  such  Acts,  and  which  has  not  so  registered,  s 

or  be/ore  the  expiration  of  the  thirty-first  day  from  the  com 

ment  of  this  Act,  register  itself  as  a  company  under  this  A< 

that  every  company  which  by  any  of  the  Acts  of  1844, 18i 

1857  (for  this  Act  repeals  all  those  Acts),  was  required  to  i 

before  the  passing  of  this  Act^  must  register  within  thirty-oi 

liter  the  passing  of  this  Act^  or  the  penal  consequences  prei 

)y  the  210th  section  will  follow.   But  I  have  already  shewn,  i 

Dg  to  my  view  of  the  case,  that  this  was  a  company  whi< 

ertain  penal  consequences  imposed  upon  it  as  to  the  right 

ubiic  to  sue  any  individual  member,  but  which  was  not  requi 

He  earlier  Acts  to  be  registered,  in  order  to  give  it  a  right  i 

'  I  am  right  in  that  construction,  it  will  follow  that  thi 

my  is  excluded  from  the  209th  section,  and  was.  not  comp 

bound  to  register  within  thirty-one  days,  because  it  w 

and  to  register  before.    Then,  if  I  am  right  in  my  consti 

the  209th  section,  it  will  follow  that  none  of  the  penal 

ences  fall  on  this  company  which  are  imposed  by  the 

tion,  which  provides,  that  if  any  company  required  by  t1 

tion  to  register  under  this  Act  makes  default  in  complyii 

provisions  thereof,  then  from  and  after  the  day  upon 

h  company  is  required  to  register  under  this  Act,  until  1 1 

which  such  company  is  registered,  the  penal  consequ< 

osed  upon  such  company  that  it  shall  be  incapable  oi 

er  at  law  or  in  equity,  but  shall  not  be  incapable  of 

e  a  Defendant  to  a  suit,  either  at  law  or  in  equity. 

pen  these  grounds,  therefore,  I  come  to  the  conclusio 

being  an  old  partnership,  formed  forty-two  years  ago, 

in  existence  of  no  less  than  nineteen  years  before  the 

was  passed,  and  the  Act  of  1856,  under  which  it  wouL 

ve  been  necessary  to  register,  having  been  repealed  I 

ing  Act  of  1857,  except  for  the  short  time  while  the 

was  in  force,  there  was  no  obligation  upon  it  to  regist 

!^  is  a  company  capable  of  suing  in  its  individual  capacil  i 

Dre,  if  I  had  all  the  partners  before  me,  I  should  ho! 

ad  a  right  to  maintain  the  suit.  They  are  virtually  bef 

IV.  3  £ 
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T.-0.  M.  because,  socordiiig  to  tlie  practioe  of  the  Court,  vrben  tlie  pettia 
18GT  are  so  DomeiouB  that  they  catmot  coDTeniently  be  put  on  the 
record,  an;  one  may  me  cm  behalf  of  himself  and  the  oUien,  and 
such  ifl  the  confititutioD  of  this  suit.  I  therefore  ccmie  to  the  con- 
oloBioD,  that  I  mnst  OTermle  this  demurrer.  I  am  rery  ^aii  I  m 
able  to  do  so,  becwse,  .-hqiwi^'alieady  decided  flut  they  oimat 
Boe  in  their  corporate  capacity,  I  should  be  reluctant  to  come 
to  the  conclusion  that  a  company,  haviog  had  duration  fw  sa  loi^ 
a  period,  and  bavii^,  I  suppose,  carried  on  a  consideiable  bnnnn. 
is  actually  without  any  remedy  at  iaw  or  in  efoity  fi»  the  rerj 
serious  wrong  which,  according  to  the  altegation  oS  this  bill 
which,  fw  the  purpose  o(  this  demurrer,  I  must  assume  to  be  tiw, 
though  they  may,  of  eowve,  be  all  diqilacad  by  evidence,  Ins  been 
done  to  them,  that  is  to  say,  the  pollution  of  a  pan  stnam  of  nt» 
which  they  have  used  for  a  great  aomber  of  y^ars,  btit  liUcii  J»  of 
no  use  io  them  now  through  the  Acts  of  tlift  Defen^ofitBi. 

There  is  one  other  point,  namely,  the  allegat&m  in  -die  bill  that 
shortly  after  the  passing  ot  ihe  7  &  &  Vict.  &  ll'O,  tlie  comruy 
oaosed  thsmselvee  to  be  fommlly  le^stered  as  a  j(^t  sto^  wd>- 
pany.  I  do  not  think  tiiat  allegation  ibews  that  tlwy  ifgiBtend 
themsdres  in  such  a  maDner  as  that  they  were  ai4e  to  sae  in  tl^i' 
corporate  oajvacity.  Hr.  WicJieiu  satisfied  tne  that  -ttet  T^ietnlion 
did  not  euble  them  to  sue  in  their  corporate  cajacity.  On  >U 
^ese  grounds  I  mnst  ovemile  the  demurrer.  I  ham  no  iJoabt 
that  in  a  proper  case  it  is  the  rale  of  this  Court  not  to  decide  i 
demurrer  upon  argument,  but  to  reserve  it  fbr  tbe  %euiiig  of  tlie 
cause,  but  I  do  not  think  thb  is  a  ease  ealling  for  the  apph'cttkm 
of  that  rule,  and  therefore  I  simply  overrule  the  demurrer. 

Solicitors  for  the  Flaintifis :  Messrs.  Bidsdale  A  Craddoek,  agenl^ 
"for  Messrs.  liichardton  £  Tumer,  Leeds. 

Solicitors  for  the  Defendants :  Messra  Few  d  Co. 
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See  Retainer. 

ABATEMENT— Residuary  or  specific  legacy         ,        37 

See  Leqact,  Residuabt  ob  Specific. 
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See  Loss  of  Assets. 

ACCELERATION  of  remainders  in  appointed  property 209 

See  FoBFBiTirnB  dt  Mabbiage. 

ACCEPTANCE  OP  SHARES  whm  eompleie'- Allotment^ Applieation 
wUhdraum  htfore  Notice  of  Allotment,']  A  proposed  contract  is 
not  binding  on  the  party  who  proixwes  it  until  its  acceptance  by 
the  other  party  has  been  communicated  to  him  or  his  i^^ent. 

H.  anplied  in  writing  for  ten  shares  in  a  company,  and  the  directors 
allottea  to  him  ten  shares ;  after  the  allotment,  but  before  it  was  com* 
municated  to  J7.,  he  withdrew  his  application : — 
ffdd^  that  he  did  not  agree  to  accept  the  shares. 
In  re  National  Savings  Bank  Association.    Hebd's  Case    ••  9 

ACCUMULATIONS  hy  operation  (f  Laiv^Thelluseon  Act  (39  <fe  40  Oeo.  3, 
c,  98) — Direction  to  invest  Surplus.']  Direction  that  trustees  should 
apply  so  much  as  necessary  of  the  income  of  tcstator*s  residuary 
X)erBonal  estate  for  the  maintenance  of  his  son  (a  lunatic)  for  life,  and 
Tipon  further  trust  to  invest  any  surplus,  and  to  treat  it  as  part  of 
testator's  personal  estate,  which  was  given  over  after  the  son's  death : — 

Heldf  that  the  direction  to  invest  the  .surplus  was  void  beyond  the 
period  of  twenty- one  years  from  the  testator's  death,  and  that  testator's 
next  of  kin  were  entitled  to  the  accumulations. 

But,  semhle^  accumulations  arising  by  operation  of  law  are  not 
within  the  Thellusson  Act, 

Countess  of  Bective  v.  Hodgson  (10  H.  L.  C.  656)  observed  on, 
Mathews  v.  Eedle  4G7 

ACQUIESCENCE  by  taking  dividend         588 

See  Misbepbbsentation  in  Pbosfectub. 

ACnON^  Election  between  suit  and 3 

See  Election  between  Suit  and  Action. 

ADDITIONAL  OR  SUBSTITUTIONAL  provisions       407 

See  Scotch  Settlement. 

ADEMPTION  hy  settlement  0/ Annuity— Arrears— Double  Portums.]  By 
will,  made  in  1824,  A,  gave  all  his  real  and  personal  estate  to  trustees 
upon  trusts  for  conversion,  and  upon  further  trust  after  payment  there- 
out of  his  debts,  funeral  and  testamentary  expenses,  to  divide  the 
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residno  equally  between  such  of  his  children  as  should  bo  living  at  hin 
death,  and  the  issue  of  such  of  them  as  should  have  died  in  his  life- 
time. 

Upon  the  marriage  of  his  son,  B^  in  184:9  with  C,  A^  by  at^ree* 
ment  of  even  date  with  the  marriage  settlement,  aj^reed  to  p«y  tho 
trustees  of  the  settlement  the  yearly  sum  of  £350  durinc;  the  life  of  B., 
and  in  case  C,  should  sunrive  B.^  then  to  continue  suoh  yeariy  pay- 
ment to  the  trustees  of  the  settlement  for  the  purposes  thereof. 

In  1865  A,,  in  pursimnoe  of  a  family  araangefUenfe,  tnuiBferred  to 
his  children,  including  ^.,  property  in  which  he  was  jointly  interested 
with  them :  Bh  gain  under  this  arrangement  being  considerably  more 
than  the  value  of  a  perpetual  annuity  of  £350  a  year. 

On  the  death  of  ^  in  1865,  the  allowaace  to  B^  had  been  unpaid 
nnce  1859 : — 

Held,  that  the  gifl  by  will  to  2?.  of  a  share  in  A.  8  residuary  estate    . 
was  adeemed  pro  tanto  by  the  provision  of  £330  per  annum  made  for 
him  in  the  asreement  of  June,  1849,  but  that  B,  was  entitled  to  pay- 
ment, as  a  credi  tor  of  the  estate,  of  the  ariears  of  sueh  allowance  accrued 
due  in  A,*8  lifetime. 

Dawbon  v.  Dawbon  ••         ..         ..         ..         •,         •*      fiOt 

2.  ADEMPTION  by  Gift  notwithsianding  Promise  offurtber  QifL"]  TeiH 
tator,  by  will,  dated  April,  18G4,  bequeathed  £500  to  his  daughter  in 
case  she  should  marry,  and  directed  that  tbc  same  should  be  paid  to  her 
on  the  day  of  her  marnage,  or  as  soon  after  as  conveniently  might  heu 
The  daughter  married  in  September,  1864,  and  in  the  November 
following  the  testator  gave  the  husband  £400  towards  the  expenses  of 
furnishing.  He  afterwards  promised  a  further  sum  of  £600,  but  AvfA 
before  carrying  out  this  promise : — 

BeJd^  that  the  presumption  that  the  legacy  of  £500  had  beeniirv 
tanto  adeemed  by  the  gift  of  £400  was  not  rebutted  by  the  aubeequent 
unfulfilled  promise  of  a  further  gift. 

Nbvin  v.  Dbysdale ♦  '    517 

ADJUSTMENT  OF  AOOOONTS  between  Tenant  for  Life  and  Beimin- 
dermanr^Income  of  Legacies  nntil  Payment — Income  of  ConiingetU 
LegaciesJ]  Where  a  testator  has  bequeathed  legacies,  and  given  his 
residue  to  a  tenant  for  life,  with  remainder  over ;  executors,  though, 
as  between  themselves  and  the  persons  interested  in  the  residue, 
they  are  at  liberty  to  have  recoiirse  to  any  funds  they  please  in 
order  to  pay  debts  and  legacies,  yet  will  be  treated  by  the  Court,  in 
adjusting  the  accounts  between  tenant  for  life  and  remainderman,  as 
having  paid  the  debts  and  legacies  not  out  of  capital  only,  nor  out  of 
income  only,  but  with  such  portion  of  tho  capital  as,  together  with 
the.incorae  of  that  ix)rtion  for  one  year,  was  sufficient  for  the  purpose. 

Testator  -4.,  having  bequeathed  legacies,  which  his  estate  was  amply 
sufficient  to  pay,  gave  the  residue  of  bis  estate  to  B.  absolutely.  B, 
died  within  six  months  after  the  death  of  A.^  having  by  his  will 
bequeathed  legacies,  and  given  the  residue  of  his  estate  to  a  tenant  (x 
life,  with  remainder  over.  BJ's  personal  estate,  other  than  that  be- 
queathed to  him  by  A,,  was  insignificant  in  amount;-^ 

Held,  that  whatever  remained  of  A's  estate,  after  taking  such 
portion  of  the  capital  as,  together  with  the  income  of  snch  portion  for 
one  year,  was  required  to  pay  A,*8  debts  and  legacies,  became  the 
pro|)erty  of  B, ;  and  that  the  tenant  for  life  was  entitled  from  the 
death  of  B.  to  the  income  of  the  residue  of  B.^s  estate,  after  deducting 
such  portion  of  the  capital  as,  together  with  the. income  of  such  portion 
for  one  year,  was  required  to  pay  B,*s  debts  and  legacies : 

//eW,  further,  that  he  was  entitled  to  the  income  of  such  portion  of 
B*8  residue  as  was  in  a  proper  state  of  investment,  in  specie;  and  as 
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to  the  re^t,  of  bq  mticli  consols  as  would  have  been  prodac 
Tenkm  at  B.*b  death. 

M*  gUYo  some  legacies  to  legatees,  contingent  on  theij 
tw?Dt7-(me:'^ 

BM,  that  the  tenant  for  life  was  entitled  to  the  in 
income  of  the  fund  set  apart  to  meet  the  contingent  legacies 
AhuxasES  V.  Wbittbll 

ADJUSTMENT  OF  RIGHTS,  Call  for 

8ee  Pebmakent  Buildino  Socibtt. 

ADraNISTRATION-^Corpos  and  income 

Bee  AnJUBTMSMT  of  Aoooitnts. 


Proceeds  of  compromise 


See  Compromise. 

ADVANCED  MEMBERS  of  building  society— Call  to  adjust  xi    i 
See  Pesmanent  Building  {^iett. 

ADVANCEMENT— 5fe</%.«p  in  Business^Married  Daugk   i 
mMiqfEu9bcmd'$IkUih^LiahiUtyqfTr^tee»^Co8ta,^    I    ; 
institution  of  an  administration  suit  trustees  take  upon  tbei   i 
make  advances,  the  Court  will  require  the  clearest  evidenc 
disoietion  has  been  exercised  bond  fide,  and  after  the  mo 
investigation  ;  and  will  impose  upon  the  trustees  the  expens 
proof. 

The  Court  being  of  opinion  that  the  Defendants,  the  tni 
not  bond  fide,  but  for  the  purpose  of  defeating  the  intere: 
Plaintiffs,  exercised  their  power,  directed  the  amount  of  such  i 
to  be  restorod  nnd  brought  into  Court,  and  the  costs  occasione 
misconduct  to  be  paid  by  the  trustees. 

A  power  of  advancement  for  setting-up  sons  and  dau  I 
business  will  not  entitle  trustees  to  make  advances  for  such 
to  a  married  daughter ;  nor  for  the  purpose  of  paying  the  <  ! 
daughtei^s  husband. 

Talbot  v,  Mabshfield      ..         •• 

ADVANCES  witJun  the  Bktiute  of  Distrtbutums.']    Any  sum 
siderable  amount  paid  out  of  the  common  fund  of  a  family,  I 
the  benefit  of  a  child,,  is  an  ''advance"  within  the  meanir  ; 
Statute  of  DietrUfutionB ;  the  intention  of  the  statute  beino 
the  provision  for  all  the  children  equal. 

A  premium  paid  upon  the  occasion  of  a  son  being  articl ! 
attorney  and  solicitor  neld  an  advance  to  the  son,  thou^  the  {  i 
was  afterwards  relinquished. 

A  sum  paid  for  the  purchase  of  a  commission  in  the  army  I 
Tield  an  advance ;  but  whether  the  sum  paid  for  the  outfit  of  i 
entering  the  army  is  an  advance,  qtutre  f 

Sums  paid  by  a  father  to  a  son  to  enable  him  to  pay  i 
honour,  the  non-payment  of  which  would  have  compelled  him 
the  army,  held  advances. 
Botdv.  BOTD 

AFFroAVIT  OP  NO  SETTLEMENT  dispensed  with-^-Fund  in 
Payment  out  of  small  Sum — Married  Ti  om«».]    In  pay  inn 
Court  a  fund  divisible  into  shares  of  less  than  £10  each,  to 
which  married  women  were  entitled,  the  Court  dispensed  ^ 
davits  of  no  settlement. 

Veal  V.  Veal         

ALIENATION,  Forfeiture  on,  by  marriage 
See  FoBFSiTUBE  bt  Marriage. 

3  F2 
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ALLOTMENT  of  8barGe;,ndtiGe  of,  Dccessaty         ■'■.'.'       9 

Sk6  Acceptance  of  Shabes.  ■      . 

of  patd-tip  shares  to  8ul»criber  of  mesKMrandam     ,•    .  ,  ^     238 


8e6  SUBSCRtBSB  OV  MaDMOftAKDDM* 

AIIAL&AMATION  under  Punper  ta  Arttden—Cimpany  **<f  alOt^ 
Nature**']  By  one  of  the  articles  of  assocfatioa  of  a  company  npt' 
terod  under  the  Companies  Act,  1862,  it  was  provided  that  Che  diree- 
tofs  might,  with  the  coaseut  of  an  extraordinary  genera?  meetitig, 
**  transfer  and  sell  the  business  of  the  company,  or  ptttchase,  or  finu^ 
gamate  with,  the  business  of  any  other  company  of  a  like  nature  "J*^ 
Held,  that  the  aboye  words,  even  if  they  authorized  the  direcfon^ 
with  the  consent  of  an  extraordinary  general  meethig,  to  dispose  of  all 
the  oaa^ts  of  the  com^mny,  were  not  sufficient  to  empower  the  diredibni, 
with  such  consent,  to  compel  a  dissentient  shareholder  to  become  % 
meml)er  in  a  new  company  with  more  extended  obJectB,  nor^seniib) 
in  any  new  company  at  all. 

In  re  Empire  Assubakce  Cobpobatios.    Ex  part^BxamAM  ..     341 

ANCIENT  LIGHT— Prescription ..  ..  .      •.      421 

^  JSee  LiQHT  FOB  Special  Pttbposb. 

ANNUITY  under  settlement,  Ademption  by  ,.         .,        ...         ..      504 

See  Ademption,  1. 

ANNUITY,  PAYABLE  OUT  OF  INOOlfB.]  A  iestetor  diteotod  hSs 
trustees  to  convert  and  invest  ihe  whole  of  his  estate,  sind  with  and 
out  of  the  annual  proceeds  to  levy  and  raise  the  9ni^ual  sum  of  £10Q| 
and  to  pay  the  same  to  A,  S,  for  life,  and  '*  ^m  and  after  tl^  pay- 
ment,"  and  "  subject  thereto,"  to  pay  the  income  of  the  trust  funds  in 
thiids  to  the  persons  named  in  the  will  for  lif^  and  to  divide  the  prin- 
cipal amongst  their  children.  The  incohle  of  the  fund  was  insufficient 
for  the  payment  of  the  annuity  in  fUll :— ' 

Held,  that  the  annuity  was  not  payable  out  of  the  torpua,  and  that' 
the  income  only  must  hi  paid  to  thttaanDitaixt  ducing  her  life. 

BmcH  V.  Shebbatt ..         ..       o3 

ANTECEDENT  DEBT,  Pledge  by  factor  fo»       •.         ..         .... ...     315 

See  Factobs'  Acts. 

APPOINTMENT— Acceleration  of  lemsindeia      *. .     ^.  '       ♦.         *.     309 
See  Fob^sitube  bt  Mabsiaob. 

APPOKTIONMENT  OP  BJ^^T-^Lands  Glau^a  Act,  s.  119— i?a0<fw 
Company  -^  Speoific  Feaformance  —  Lecmehdds  —  lessor's  Xtcefijrt.J 
'Where  a  railway  company  serves  a  notice,  under  t^e  Lands  Clauses 
Act,  on  a  lessee  to  take  land  held  uxuier  a  lease  con  tabing  a  profiso 
'  against  attsignment  without  the  license  of  t&e  lessor,  the  necessity  for 
such  license  is  taken  away  by  the  operation  of  the  Act. 

Where  a  portion  of  Uieland  comprised  in  a  lease  is  taken  by  a  rail- 
way company,  the  lessee  is  not  bound,  under  sect  119  of  the  Lands 
Glauses  Att,  to  procunB  the  lessor's  consent  to  the  agreement  with  the 
company  for  the  apportionment  of  the  rent 

"Specific  perfomiaDce  decreed  against  a  company  by  whom  leasehold 
land  had  been  so  taken  under  a  nottoe,  where  the  iesaor's  Uoense  to  the 
assicrnment  and  consent  to  the  apportionment  of  rent  had  not  been 
obtained. 

SlIWBB  V.   TOTTENBAll  AKB  HAllP&TBAn  JUKCTIOK  BaII^AT 

VXIMfAXT    mm  •*  *•  mf  9m,   ,  ••  m»  ■•  ^^^ 

AliBITHATION,  when  a  Bar  to  suit  ^Agreement  to  make  SUbmiMdn  a 
Bule  qf  Court — Appointment  of  Arhitratorff'^-'^C^mmfm^ijaiw  Pro- 
cedure Act — Jurisdiction  of  Superior  Court  -^Amendment  if  Plea — 
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' '  Praetiee,']. .  An  agreement  to  submit  the  affairs  of  a  pa 
arbitration,  and  tliat  the  submission  shall  be  made  a  rule  • 
common  law,  cannot  be  pleaded  in  bar  to  a  suit  In  ec[uitf, 
coYery,  complaining  of  the  Plaintiff  being  siied  in  actions, 
for  a  receiver;  atchongli  tefere  the  bill  was  filed  arbitrat< 
pointed,  and  since- bill  filed,  the  siibmiaBion  has  been  made  ; 
Cwrt*.  •     '  . 

.  The Jarisdictiqn  of  the  superior,  Courts  in  such  a  case  i 
bjT  the  provisions  of  the  C<nnmcn\  t/iw  Procedure  Act, 

\i  the  agreement,  to  submit  also  coi^ tains  a  covenant 
propeedinzji.  at  law  or  in  equitv,  whether  in  that  case  the 
maj  be  pleaded  in  bar  of  proceedings  in  any  superior  C 
tbal  before  which  the  lefereuce  is  pending,  jTii^pre. 
:    Observationa  ou  DirMfiale  v.  Kobertson  (2  J.  &  I.at.  58 
.  Wbeie,  in  a. reference  under  the  Arbitration  Act  of 
(award  has  been  made,  the,  jurisdiction  In  the  matters  of  t 
Mf^  auperior  X)ourt,  excej^t  that  befbre  which  the  refere; 
ing,  is  excluded. 

i^eaye.iiiiiy>bi9, given  tp  amend  a  plea  of  submission,  u 
circumstances. 

COOKB  tr.  Ck>OKS        •• 

AHBEABS  OF  RENT,  not  an  interest  in  laud  under  Mortma 
See  Mixing  Royalty. 

ASOEBTAIKMI^T  of  r^iduetiftor  illegal^  gift  of  uncertain  a 
'     See  Cbabivy  wmoa  u^  qkas^. 

ASSE^,  Abatement  fbr  toss  of        

See  Loss  or  A88«T8. 

ASS1GKM£NT  of  eqiuUble  interest— Form  of  notice       . .    ' 
^'See  N^mos.  TP  TitusTVE, 

ATTORJ^EYS    AND    SOUCITORS   ACTS— Fixed  yearly 
aoUbitorkwfttl'    >,.     '   *.        .>«        •,%      ^  «. 
8e€  FiXES>  YEkBurSAUutT  so  Sougst6b« 

BANKRUPTCT,  Retainer  by  eseoator  a(tf  r  proof  in 
See  Retaixeb. 

BAKKBUPTCT  ACT,  18C1^  a.  li»2*-OmisBioa  ^  d^t  from  a 
See  Omissioh  of  Debt  ;  Statutss^H  &  26  Vict.  o. : 

BBQtriSST  OF '  R^8ll>UE  to  FiviB  eit  Tenatds  4n  GomriMmr-^Bi 
One^  revoked,  and  Legacy  wbBtituted,']  A  testator^  by  hii 
bis  residuary  real  and  personal  estate  to  tmstoea  upon  t 
**  five  sons,**  A^  B,,  C,  jD.,  and  E.,  aa  tenants  in  oommoc 
codicil  ^revoked  and  made  void  all  the  trusts,  pow^ 
directions,  clautes,  matters,  and  things  in  bia  will  oontaane 
ing  his  residuary  estate,  so  fat  as  the  same  trusts,  &c.  re 
affected  his  son  E^  or  his  right,  interest,  or  daim  thereto  <i 
and  "in  lieu  thereof'  be  gave  £15,000  to  the  trustees  up< 
JK".,  his  wife  and  children,  snd  if  E.  should  have  no  d 
directed  that  *'  the  said  legacy  "  should  sink  into  his  residi 
but  so  that  R  or  his  representatives  should  not  take  ad 
interest  therein  :— 

BMt  that  the  testator  died  intestate  as  to  the  trusts 
aliare  of  his  residuary  estate,  and  that  tlie  legacy  of  £15j( 
payable  out  of  such  share,  but  was  payable  befon  the  1 
naoertained^ 
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BI);iL  OF  EXCHANGE,  AppropriatioQ  of  aeoarities  for  ..         ..         ..        226 

See  SxcuBiTiKS  fob  ISnx  or  Exohanos. 

BJLIi  OF  LADING,  Whether  charged  with  acceptances 4d3 

See  Dbposit  of  Bill  or  LAjnxro. 

BILL  OF  REVIEW— Wilful  default        13 

Bee  Suit  chabqikg  Wilful  Dkfault. 

BILLS  OF  SALE  ACT— Registration  unnecessary  as  against  liquidatom       601 
See  Dbbentubes. 

BOND — Chaise  of  money  due  on,  limited  by  penalty        467 

,,  See  Chaboe. 

BOND  BT  PRINCIPAL,  When  non-execution  of,  releases  surety  ..        45 

See  RsLEABB  of  Subbtt. 

BREACH  OF  TRUST-^AMngnmeni  of  Olaim  far.]  Tenant  for  life  of  a 
trust  estate  mortzaged  it,  and  it  was  sold  by  the  mortgagee.  After 
the  sale,  the  purchaser  and  mcNrtgagee,  for  a  nominal  considerBtion, 
assif;ned  to  the  tenant  for  life  certain  aUeged  arrears  of  interest  and 
profits  of  part  of  the  trust  fund,  which,  as  the  Plaintiff  alleged,  the 
trustees  had  made  in  excess  of  the  interest  for  which  ^ey  had 
accounted.  A  bill  filed  against  the  trustees,  on  the  titk  conferred  by 
this  assignment,  for  an  account  of  their  profits,  was  dismissed  with 
costs. 

HiLLv.  Botlb        260 

BUILDING  eOOIETY,  Call  to  adjust  rights  in 579 

See  Pebhakest  Buildh^o  Sooibtt. 

CAIRNS'  ACT — ^Does  not  affect  election  between  suit  and  action  •.  3 

See  Electiok  between  Suit  and  Action. 

CALL  not  set  off  against  costs  of  winding-up  petitioner         ••      .•  .•       138 

See  Costs  of  Winding-up  Petition. 

y  Liability  to,  after  forfeiture  ,.  ..  ,.  ..  ..  ..       135 

See  FoBFEiTED  Shabby 

,  Interest  on,  in  winding-up   ..  ••  ••  ..  ••  184,  2fi0 

. .  ^e  Intebest  on  Call  in  Winding-up.    1,  2. 

to  adjust  rights  of  members  of  building  society      ..         ..         ..       579 

.  See  Pbbuanbnt  BuiLDnra  Sooibtt. 

CANAL — Bight  to  adjacent  Support  for — Mines — Minerals — OompenMU* 
tion.']  By  a  Canal  Act  the  mines  and  minerals  within  and  under  the 
land  through  which  the  canal  was  to  be  made  were  reserved  to  the 
owners  of  the  land,  and  the  owners  were  emnowered  (subject  to  the 
restrictions  thereinafter  contained)  to  work  and  get  such  mines  and 
minerals,  not  thereby  injuring  the  navigation  or  the  works;  by  sub- 
sequent  sections  the  owners  of  mines  were  prohibited  from  getting 
minerals  under  or  within  ten  yards  from  the  canal  without  the  consent 
of  the  proprietors  of  the  canal,  who,  if  they  refused  to  permit  the 
owner  of  any  mines  to  work  such  part  thereof  as  should  be  under  or 
within  ten  yards  from  the  canal,  were  required  to  compensate  such 
owner  in  the  manner  provided  by  the  Act:-*- 

Meld,  that  tlie  provisions  of  the  Act  as  to  prohibition  of  working 
and  compensation  extended  by  implication  to  workinga  more  than  ten 
yards  from  the  canal,  and  that  the  proprietors  of  the  canal  were  not 
entitled,  by  virtue  of  their  common  law  right  to  adjacent  support^  to 
prevent  the  lessee  of  an  adjacent  quarry,  who  derived  his  title  from 
the  person  who  had  sold  to  the  proprietors  the  land  on  which  the 
canal  was  made,  from  working  more  than  ton  ^ards  £rom  the  canal  ao 
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as  to  endanger  the  safety  of  the  casml,  withont  paying  him  co 
tion  in  the  same  mann«v  asif  .the  quarry  had  heen  within  the  U 
but  that,  upon  paying  such  compensation,  they  were  entitled 
the  working  of  any  mine  which  would  be  injurious  to  the  cai 
Mdd,  also,  that  the  reservation  of  mines  and  minerals  wil 
under  the  land  included  everything  below  the  surface  aval 
agricultun^  purposes,  which  oonld  be  made  useful  for  any 
and  included  the  right  of  quarrying  as  well  as  underground  i 
Midland  Hailway  Compant  v«  Chxgklet 

CASUAL  KNOWLEDGE  of  insolvency  by  trustee  not  notice     . 
See  Notice  to  Tbukcxe. 

CHAMPERTY,  Party  to,  not  diaqualifiedfrom  suing — Solicitor- 
Compensation  for  wrongfully  uxn'king  a  Coal  Mine."]  The 
agreed  with  a  solicitor  to  give  him  a  portion  of  the  profits  aris 
the  successful  proeeoutio»  of  a  suit  to  establish  his  right  t< 
ooal  mines,  upoii  being  indemnified  against  tl)c  costs  of  the 
ings  f— 

Jffeld,  that  the  contmct  amounted  to  champerty  and  mail 
but  the  Plaintiff  was  not  disqualified  from  suing,  since  his 
vested  in  him  before  he^«ntered  into  the  illegal  contract    . 
was  therefore  made  in  his  favour,  but  without  costs. 

If,  however,  the  solicitor  had  been  the  party  suin^  by  vi 
title  derived  under  such  a  contract,  his  bill  would  have  I 
missed. 

In  assessing  compensation  for  coal  already  gotten  by  the  Dt 
the  Court,  being  of  opinion  that  he  bad  worked  it  inadvertently 
fraudulently,  held  that  he  was  to  {xiy  only  the  fair  value  of  si 
as  if  he  had  purchased  the  mine  from  the  PlaintiiT. 
lIiLTOX  V.  Woods    .. 

CHANCERY  IMPROVEMENT  ACT,  s.  48--Salo  at  request  o 
mortgagee 

See  Deposit  on  Obdeb  foe  Sale, 
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CHAUGE  of  Monty  due  on  Bond — Penalty, "}  Testator  having 
the  share  of  a  residuary  legatee  with  money  due  on  the  se 
bondn,  and  -all  interest  thereon  :— 

Held,  that  nothing  beyond  the  penalty  vna  to  bo  deducted 
share. 

Mathews  V.  Kedle  

CHARITY — Conversion  in  favour  of  

See  Conversion. 


Legacy  charged  on  land — ^Mining  royalty 


See  Minino  Rotalst. 

—  Shares  fU  land  societies  . . 
See  Shares  in  Land  Societies. 


-,  Foreign — Disclaimer  by  trustees 


•* 


See  FoBKiGN  Cbabity. 


CHARITY  WHICH  HAS  CEASED^  Legacy  to—Mortmainr-^Ai 
ment  of  ReHdue,  after  providing  for  illegal  Object —  Cy-prh.] 
trii^  gave  the  capital  of  £1000  consols  to  the  rector  and  church 
of  a  parish  and  their  successors,  upon  trust  to  apply  sucl 
dividends  thereof  as  should  "  from  time  to  time  be  necessa 
quired,  in  keeping  in  repiir  "  her  family  grave ;  and  to  pay  an 
"  the  residue  of  the  said  dividends,**  at  Christmas  every  year 
amongst  the  aged  poor  of  the  parish  :— 

Jleld,  that  though  the  amount  of  gift  for  the  repair  of  the  gi 


%IZ.  INDEX. 

.  :       ■''''■■"   '■'''    ■•'•'        "^  '    .  '■--•-•■'..■'    ..'.-?AOt 

not  specified,  the  Court  could,  if  necessary,  have  estiiuated  £he  amouol  y 
,  <*  necessary  and  required  "  for  the  pui^^KNie';  ind'R»  li«^ye  pr^^eatecl^thr  ^ 
^'  J- ift  of  the  re^dtw  from  Icjng  Ydd  jfiM*  uncertainty. 

Ohservations  on  Chapman  v.  Brown  (6  Ves.  404),    "  "    

JBfdd^lhttfifi^i  ib^t  as  there  was  a  ^rior  gift  of  the  vrKoie  ^nind  to 

*'••'  tho  rector  fjid  churchwardens,  fie  gift  fo  the  "poor  did -«©*  Ml-^- 

reason  of  its  heing  a  bequest  of  a  residue  after  a  void  bequest;  abd  // 
that  there  was  a  good  gift  t^f  the  ^j^hote  to  the  charityi  di«Qhai^^  Stem 
tliy^  bb!igatlbii'totr6pid>r  tibe  giUTe. 

Ilestatrix  gave  a  legacy  to  a  charitable  institntiony  which  was  &b^ 
solved  in  her  lifetime:-^!-   , 
^'7~       JTiMkti^t  t)he  legacy  lapsed,  and  fell  into  the  residue,  sind  eoald 
not  be  applied  cy  i>re«. 

,Fx8K  V.  Attornet-Gekeeal     '   ..'        .•'     •    ..    •'    *.     "■  ..      521 

-^Bartered  SHIP— Stoppage  in  transitu  481 

See  Ship  Chartered  bt  Purchaber. 

.CHILB(E]SN,'^ABtbe3r:8b2aUttaiQtwenty-oDp'*  ..       '.I         ..  '      ..      372 

'•  iS«  Time  or.  VEsiraa. 

•  ',   . ' . 

-,  Whether  word  of  limitatUNi  4«         m      .   t-     ...      180 


t{ 


>  *    See  Wild's  Ca0B»  Rvle  i»n 


GLASS,  Failure  of  proviso  as  to  one  of,  importiag  faUuie  «|  tQ  aU  ..        40 


,"> ' 


COLLATERAL  RELATIVES— rattnteers— 13  Eliz.  $,  B.^-Voluniary 
Settiement,']  A  lady  being  indebted  to  the  Pbunliff  lut  tha  time  of 
inarriagej  settled  all  her  vbaljuui  pevsonai:  property  (with  the  exception 
of  jeweU  and  fumiti;re  expeeding  in  value  the  amount  of  her  debt),  ^ 
upon  failure  of  issue  of  nhe  marriage,  in  favour  of  certain  coUaldrsi 
relatives,  including  a  niece  whom  she  had  adopted  as  her  darughter. 

The  Iddy  survived  her  husband,  and  diod  without  issuer  leaving  no  .  _ 
assets: — 

*  ^e^c^,  that  the  sefttlemeiit,  so.  far  as  it  was  made  in  favour  of  col- 
laterals, was  voluntary,  and  HKOSt  be  sot  aside  to  the  extent  of  tiie 
.'       Plaintiffs  debt. 

Smith  t;.  Cherruj.  ..      '  ••         *         ••         •*     -2190 

COMITY  OP  NATIONS— Proceedings  against  ship  in  Louisiana  ..        62 

See  Foreign  Court.  — 

COMMON  LAW  PROCEDURE  ACT— Effect  on  Arbitration  •.         ..        77 
See  Arbitration. 

COMPANIES  ACT,  1856,  s.  4--Suit  by  unr^istexed  company  ..         ..      695 
£^ee  Unregistered  Company* 

1857»  as.  3,  28— ^Suit  by  mu^ustered  coxapanj      .^     695 


See  Unregistered  Comvant. 


■^*»" 


1862^Pa8t  holders  of  forfeited  sharofl         ^         »,      135 

See  Forfeited  Shares. 

"  Suit  by  official  liquidator    •«         •.         —  -  123 

See  OfficiaIi  Liquidator. 

Forfeiture  of  shares  ..         .•         ..         «•  -   233 


S^e  Quorum  of  Directors. 

-,  ss.  4,  209,  210 695 


See  Unregistered  Company. 

-,  s..  23 — ^Subflcriber  of  memoi-ondum  •• '    238 


See  Subscriber  of  Memorandum. 


INDEX. 
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COMPANIES  ACn\  1856,  8.  SS-Tiansfeiee  put  on  register 

fcfe'ltectaicAWow  OF  Rkow^^b.      :         i 

j,__, 8.  38— liaWUty  of  pfttmenibeii 

__J u  as  87: 1G3— Elecntioti  afttt 

wind  np'    .*         ••    .    •'         *•   .      " .  •     "      .  " 

5b«  E^ttJimOK  ATTia  PKTfTlDH  TO  WISJ)  tJ2, 

. t-  -Exeeatkn    iasi 


^^^^  Execution  iflsvi'D  bbtobe  Wikdino-w^ 
_J ,  i.  102— Call  to  adJtiBt-iiglits  of 

. .  See  Pkbmanknt  Building  SocietjYv 
.,  B.  ii5-:-Exainiiiation  of  witne; 


ing-up       ..          ••  ••         •?         ''• 

See  ExAinNATioN. 
' ^  88. 141, 1^0— PowjTof  Court  to  r 


datoTs        •.         ••     ^   ••         '•         

&e  BkMOVAL  OF  LlQUIDATOM- 

— ,  8. 1B5— Delinquent  director    . 


See  I^isLtKOOmT  Dibbctob» 

-,  8.   199.    Winding  np  of  oomj 


under  "Special  Act 
See  Special  Act. 

- ;  See  &rATtnPPfr-26  ft  26  Yict,  c. 


*. 


*4  •• 


*• 


•  • 


COMPANY— Acceptance  of  shares  in,  when  compkte 
See  AccEFTAjiGE  OF  Shabes. 
--  Power  of  amalgftixuUioit 
See  Amalgamation. 

Costs  of  petitioner,  calls  not  set  off  against 

See  Costs  of  WiKunm-UP  PterrnoK, 

Debentures  under  Companies  Act,  1862 
See  Debentubes. 

: Delinquent  director 

See  Delikqitent  Dibectob. 

.  Examination  of  witness  in  winding-up 
See  Examination. 

Execution  after  petition  to  wind-up     -* 

See  Execution  afteb  Petition  to  wind-up. 

Execution  issued  before  Winding-up    .- 

See  Execution  issued  bbfobb  Winding-up. 
—  Past  holdfii  of  forfeited  shares    .• 


•* 


•  • 


••         •• 


* '  See  Fobfeited  Shabes. 

-1—  Interest  on  oall  in  winding-up  . 

See  iNTEBBST  ON  Call  in  Winding-up.    l,  - 
.  Liability  of  past  membera 

See  Mabshalling. 

Liability  of  devisees  of  shareholder      . . 

See  Official  LiquidaTOb. 

Call  to  adjust  rights  of  members 

See  Pkbmanent  BuHiDaro  Socikty. 


••         •• 


••         «• 


€• 


*i 


714  INBEX. 

'     '  '  tABt 

COMPANY— Quonnn—Forfeitxire £33 

Bei  QtroKiw  Of  DiftECtORS. 

TransfercE  put  on  register  affor  wmding-np     „  ..  ..       189 

'  See  Hectikidatiok  of  Bruistbb. 
I'liwer  of  Court  to  remove  liquidator 692 

See  Hgmotal  otr  LujDIBATOns. 
CoTii[ianslition  for  sslary  in  winding-up  ■■  ■■  ..       2Z0 

See  SAL4RT. 

Wiiiding-up,  not  within  Ex  parte  Waring  (19  Veg.  315),  un- 

Ims  insulvc-ncy  proved      „  ..  ..  ..  ..  ..  ..       KB 

See  Secubitiks  Kua  Bill  of  Eschakd^:. 

'  I Under  special  Act,  winding-up  of         .,  .,  ..  ..       137 

See  HrBciAL  Act. 

Siiltscriber  of  memorandum       .,  ..         ..         ..  ,.      235 

.  See  SoitscBiBSR  t>r  UeHoKJiKcru. 

,  Lcgnlity  or unresiulered  ..  ..  ..  ..  ..       085 

See  UNaBaisTKBKn  Compasv. 

COMPENSATION  under  Canal  Act  foratopping  mines 19 

See  Oahal. 
COMPOSITION  DEED— Omission  of  debt  from  Bchednle  ..  ..       iifia 

See  OuisEioN  of  Debt. 
COTAFROiMSE^ApportiMimail  Itlwetn  Cnpilal  uvd  Tnccmt—AiIminU- 
_  tration — Claim  against  Estate  ^  Tcitator.]     A  claim  mndp  against 
the  cslato  of  a  testator  was  com  prom  i»cd  by  the  i«yment  of  a  large 
sum  gcTernl  years  after  the  leslator's  death : — 

fffld,  that  tho  amonut  due  for  priucipal  and  interest  at  the  testator's 
dentil  must  be  treated  as  a  debt  due  fitjin  his  calnte,  and  the  corpiit 
thereof  rcouccd  by  tlint  amount ;  and  that  any  b^cfit  gained  to  the 
estate  by  the  coaiproniisc  mutit,  as  between  the  poreona  entitled  to  the 
corpvs  and  income  thereiif,  be  apportioned  in  the  ratio  of  the  Rmoiint 
-dBe  from  the  testator  at  the  day  of  Ilia  death,  to  the  further  amount 
calculated  to  have  been  diiu  from  his  estate  at  the  lime  when  the  com- 
promise  was  effected. 

Maclabbn  V,  Staintos     ..         ..         ..  .,         ..  ..      448 

,  Production  of  docoiueots  as  to     ..         ..         ..         ..      S5i 

See  PnriBUCTios  OF  DuctiMESTa, 
CONSENT  or  WIFE  lolrnn!irer—DecIai-^iion</Tr«si~nevvcatio»(/ 
Gmnent  brfwe  3rotw/er.]    The  consent  of  a  nuirritd  wocjim  had  been 
giTcn  before  Commiasionen',  for  the  transfer  and  jiaymcul  to  her  hus- 
band of  sums  of  stock  and  cnnb  standing  in  &iurt  to  licr  separate 

JJtld,  that  this  did  not  amount  to  a  declaration  of  trust,  and  that  it 
vas  competent  to  her  at  any  time  before  the  tnuisfcr  had  been  com' 
pleted,  to  retract  her  couseut. 

Pekfoi,d  v.  Uould  ..         ..  ..  ..  ..         ■■         ••      SCS 

CONSOLIDATED  ORDER  xsxtiii.  rule  2— Scale  of  costs       .,  ..      352 

Ste  Scale  of  Costb. 
CONSOLIDATION  OP  MOHTGAGES— Fo<m  ^  Funchsus-e  Ptcn»-~ 
Practice.']  '  In  a  suit  ly  a  raortgngce  fur  foreclosure,  a  purchaser  of 
an  equity  of  redemption  from  the  mortgagor  will  not  be  pemiiited  to 
redetm  his  estate  without  also  reiieeming  all  other  mortgages  by 
the  same  moTtgagor  which  have  btcome  united  in  the  Pkintitf, 
whether  sach  union  ha»  taken  place  before  or  since  the  pwchasc ; 
and  wJietber  the  purchaser  may  or  niay  not  have  liad  notice  of  the 


mpEX^ 


cxisteDoe  of  the  other  mortgages :  and  there  is  no  differeuoi 
respect  between  the  position  of  a  purchaser  for  value  and  ( 
mortgi^ee  of  an  equity  of  redemption. 

Observations  on  WhiU^.  EUtacre  (8  Y.  &  C.  Ex.  597). 

Where  mortgages  of  different  properties  by  the  same  ir 
have  been  consolidated  by  a  mortgagee,  and  the  mortgagor  1 
veyed  the  equity  of  redemption  in  some  of  the  properties  to  pi: 
by  deeds  of  various  dates,  upon  foreclosure  by  the  mortgagee 
right  of  redeeming  all  the  mort<!ages  will  bo  given  to  the  fi 
chaser  of  part  in  point  of  date,  with  successive  rights  of  redem 
default,  to  'the  subsequent  purchasers  of  other  parts  in  ordei 
as  in  the  case  of  first,  second,  and  third  mortgagees. 

Seciu,  where  the  owners  of  the  equity  of  redemption,  tl 
different  priorities  as  to  the  period  of  their  enjoymexit,  come  J 
the  same  instrument ;  as,  for  example,  tenant  for  life  and  rei 
man  under  a  settlement 

Observations  on  Edwards  v.  Martin  (28  L.  J.  (Ch.)  49). 
Beevob  V.  Lijcx.    Beevob  V.  Lawson     .. 

CX)N&TRUCTIVE  TRUSTS  

Set  TBUflTS,  COUSTBUCTIVE. 

CONTINGENT  LEGACIES,  Intermediate  income  of       .. 
See  Adjustment  of  Accoukts. 


CONTRACT  to  take  shares,  when  complete- 
See  AccEpTAKCE  ok  Shabes- 

CONTRIBUTOIiY^-Acceptanco  of  shares  .. 
See  ACCEPTA50E  or  Shabbs. 


•• 


entitled  to  be  paid  costs  as  Petitioner  •• 


Bee  Costs  or.  Wixdixg-up  Petition. 


Past  header  of  forfeited  shares 


•• 


See  FoBf  sited  Shabesw 


See  Mabshallinq. 


Liability  of  past  members 


•• 


Forfeited  shares  . 

See  QnoBUM  of  Dibectobs. 


'         Transferee  put  on  register  after  winding-up 
See  Rectification  of  Registeb.  < 


' —  Paid-up  shares  allotted  to  subscriber  of  memoi 

See  Subscbibeb  of  Memobakduu. 

CONVERSION  in  favour  of  Charity-^d  Geo.  2,  c.  BG^Mortma 
pure  Personalty.']  A,,  being  entitled  to  moneys  charged  uj 
but  primarily  secured  by  bond  und  promissory  notes,  bequei 
her  property  to  her  three  daughters,  5.,  C,  and  D.,  whom 
pointed  executrixes  of  her  will. 

JB.  died  in  the  lifetime  of  A^  and  C,  died  intestate  shortly  i 
death,  and  2>.  became  sole  executrix  of  A,  and  alone  entitle 
said  moneys.  The  moneys  were  not  called  in  during  the  li 
who,  by  her  will,  gave  legacies  to  charities : — 

Beldf  that  as  D,  was  alone  entitled  to  the  property,  the  Cou 
not  assume  in  favour  of  the  charities  a  conversion  into  pure  pc 
which  she  was  not  bound  to  make. 

&iadb6lt  V.  Thornton  (17  Sim.  49 ;  more  fully  reported  in 
697)  disapproved. 

*   Lucas  v.  Jokes       ..         ••         ..         .•         ..         • 


COPYHOLD  TENANT,  S«Ubjr-.pnKtiiati(miritiMWt&:«  ..        ..        1 

£i(  Comn  BoLU.  . 

CORPOS,  Aannity  no*  churgMMe  On  '..-..■...  :  ..  58 
,  See  Akitciity  payable  out  of  IkcoiA. 

-—I,  Diyidenda,  whether  income  or      ,,          ..           ..  '  '.,          i. ,    283 

S<e  DrnDENca,  WHKTEER  Ikcome  OR  CoBPtrs.  ''       -' 

.  CORPUS  AND  INCOME,  DiJBrimjnatioiilof  ,.  .  ,..  '  ...  ■;  „'  2ffi 
See  Adjustuest  op  Accoukts. 

:  — -■■■:t"".'  '  '■  '-^ ^,  Proceeds -of  conpromisc 448 

Se«  CoNPcouHB.  ' ' '  ]  ' 

:  fiO^TS  of  debentaro  boldeT  ia  wUkdLEig  up  ..         ..         ..         ..      ,..     601 

See  bBEENTUBES.  .  ,  ■' 

.  H of  wlicitor  jiaid  by  fised  salaiy         ..         ..         ..         ..         „       90 

See  Fixed  YEAni.r  Saiaby  to  SoLtciTOE, 

. ^.Swltof  ..       ■  ..     ;,,„.      „         .,         ..       ■  .,       ...      352 

-   SeC'ScALKap.CosTe. 
COS'FS  OF  PlBS'r  JfOaTGAOEE^SfttUfied'Oiitof  depoaitoDorderJ'oT 

sale  ..         ..         ..         i      156 

iSiw  Dbfcsit  on  OitDBa  roB  8aue. 
COSTS  OF  Wl\ii;\.-i|'  PETITIONER— Wo  Set-^  tf  (Mm  agaiiUL] 
Where  ti.  \'<:i<.iTU-ii|' '  er  has  been  mitde  on  the  Petition  of  adarft- 
liold'cr  »'liu  iH  iiiUtuii...!  made  a  eontributoiy,  be'lB  enCitleit  ta  tlie 
coHtB  of  tliL-  I'ctiiioii  iiij  order,  thongh  n  debtor  to  tiie  oomfwav  in 
respect  orcal1e,witJi<ni:  Wing  the  iiDiouut  ofaitch  calls  set  oSagunst 
tie  costs. 

In  re  Gesbral  Excrakoe  Ba5k  ..         138 

COlTlffi  COtfRT  EQUITABLE  JURISDICTION       ..         ..        ,.      158 

,  See  Tbustb,  CtoNBTBHCTIVB, 
COMKS  ^01A&,  Proiaelion  </—Stttt  hj  CopyiuM  Tenant— Cuitanary 
■Fete  tf  Steioatd  <f  Manot^  A  copyhold  tenant,  in  a  suit  against  the 
lord-of  l]ie  manor,  ia  entitled  to  the  usual  order  for  the  produetloo  at 
documents,  inaluding.the  court  rolls,  without  pHymeot  to  tlie  atcn-ard 
■of  tha  cuBt^mary  feea. 

UqABKu.  \Vu£0» I 

COVENANT  NOT  TO  SUE— When  a  bar  to  niit  77 

£M  AttUITBATtOt). 

CUSTOM,  MeaniciK  of  word  "descent"  in £16 

■  3m  "  Descest," 
CT-PRfia-Legaoy  to  charity  which  has  ceaaed E21 

See  CuABlTY  WUICD  has  CEAiKD. 

'  ■'■  as  to  foreign  charity  ,.         ..         ..         ..  ..         ..      656 

See  FOBEIOH  CHiBTtT. 

CY-PR^  DOCTRINE,  Extm  i^—W3t~Qift  in  Ti^ut/or  Deviteafir 
tieir  Lioei  and  their  luue/or  their  Livei  /or  ever — Eiiate  Ibil — Of- 
pret.']  Devise  ia  trust  for  J.,  for  life,  with  remainder  in  trust  fQiS^t\ 
•  and  i.,  and  the  snrriTor,  for  their  lives  and  the  life  of  the  mrviror, 
And  for  the  issue  of  them  respcctiTcly  for  their  lives  for  ever,  si 
taoants  io  commoa,  with  a  gift  over  on  their  death  without  issae,  or 
in  case  of  the  death  of  all  their  issue ;  and  a  direction  that  the  beforc- 
.  ataUd  entails  to  3^  C,  and  J).,  and  their  respective  issues,  were  to  be 
equally  divided  amongst  the  daughters  as  well  as  the  sons  of  them  and 
their  issue:— 

Sttd,  that  3^  C,  and  D.  took  equitable  estalce  in  r^nainder  6x 


l^i&BBL 


their  liyes  and  the  Ufetjf  the  BurHvor,  witk  cM«*remiunder 
them,  and  that,  on  the  death  of  the  survivor,  all  the  children 
and  />.  took  equitahle  estates  as  tenants  in  oomnxoa  in  tail,  \ 
remainders  hetween  them  in  tail. 

The  doctrine  of  ey-prlt^  cstahlished  by  Eumherslon  v.  H 
(1  P.  Wms.  332),  is  applicable  to  stich  a  devise,  and  not  ir 
will  of  an  executory  cnaracter. 

Pabfitt  V,  Hembkb  s 


DAMAGES — Oaims'  Act  docs  not  affect  election  between  suit  ai 
See  EuKTTioN  between  Surr  and  Action. 

DAUGHTERS,  Settlement  on,  under  direction  to  settle  strictly 
See  GiPT  TO  Daughtebs. 

1>EATH  after  seven  years,  presumption  of  .. 
See  Pbesuhftion  of  Death. 


•• 


Death    « without    leaving*  read  ** without  havini 
Child,"]    Testator  devised  certain  specific  real  estate  to  t 

.  ^      tiieir  helm  upon  trust  for  his  daughter  B*  for  life,  one 
decease  he  gave  the  same  unto  and  equally  betweea  all  an< 
children,  if  more  than  one,  as  tenants  in  eommouy  their  heirs  o  [ 
and  If  but  one  such  child,  to  his  or  her  heirs  and  assigns ;  i 
hh  daughter  should  deport  this  life  under  twenty-one,  or  i 
*^  without  leaving  any  child  or  children,*'  testator  gave 
kereditaments  and  premises  to  his  son  C7.,  his  heirs  ann  as$ 
Held^  that  the  children  of  I(,  took  at  their  births    i 
interests  in  fee,  in  remainder  expectant  on  the  death  of  the  i 
Whits  v.  Hill       ••        ••         ..        ..         •• 

DEBENTUBB8  qf  Company  under  Companie$  Joi,  1862—1  ' 
-^FirsC  Charg&^Bills  of  Sale  Act—Co$U.'\  The  director 
pany  registered  under  the  Act  of  1862,  oelng  empowen  : 
articles  to  borrow  on  debenture  bonds  any  sums  "  nccessa  ; 
business  of  the  company,  in  December,  1805,  issued  twc  i 
tures  of  £100  each,  all  in  the  sanie  form,  by  which  tl  i 
"  the  property  belonj^ing  to  us  for  the  time  being  duri  i 
sistence  of  the  debenture,  with  all  the  buildings  and  st  ! 
connected  with,  our  said  property,  and  all  the  receipts  a  ; 
to  arise  therefrom  ;**  aind  declared  that  the  entire  debentt  i 
interest  should  be  a  first  charge  on  *'  our  undertaking  and  ]  i 
receipts  and  revenues  aforesaid.**  The  business  of  the  com  i 
buy  and  sell  land,  to  build,  buy,  and  sell  houses,  to  fumis 
hotels,  and  to  carry  on  the  business  of  hotel  keepers.  A  } 
order  having  been  made,  the  liquidator  proceeded  to  sell  i 
hold  and  leasehold  estate  belonging  to  the  company ;  I 
-chaser  refused  to  complete  unless  tlie  debenture  h<^den  ^ 
fied.  The  debenture  holders  thereupon  took  out  a  j  i 
.  Chambers  :— 

Ileldy  that  the  effect  of  the  debentures  was  to  give  t  i 
charge,  in  priority  to  other  creditors,  upon  the  land  and  oi  i 
of  the  company : — 

.  Held,  further,  upon  the  construction  of  the  debentures, 
not  include  the  capital  of  the  company,  and  that  the  issi    ; 
did  not  i^QCossarily  paralyse  the  business  of  the  company,    : 
on  that  account,  a  transaction  ultra  vires^  or  a  breach  of 

HM^  further,  that  the  non-registration  of  the  debentu    • 
BUh  of  Sale  Act  did  not  render  them  ^id,  as  to  the  1    ' 
.    chattels,  against  the  liquidator ;  though  the  ^yiading-up  t    i 
voluntary,  continued  under  BUpeiTision : 


BM,  rurtbor,  that  after  ma^iDg  all  jiutt  AUowiaeca  to  the  Ilqnl- 
ilator  in  reaLzic);  the  fund,  the  dobeatura  haldeiii.  appljiiig  by  way  of 
Hummona  in  the  matter  of  tho  iTiii«liug^[^  wera  cDCiited  to  their  oootB, 
ai  well  aa  to  their  principil  and  interest,  out  of  the  find,  In  prioritj  to 
all  other  chaigea. 

/»  r«  Mabine  Mas'bioks  CoHPASY  

DEBT  BARRED  BY  STATUTE— Poymfiif  to  prejudice  of  Deuiwo.] 
An  executor  may,  in  th*  eSeroiae  of  Ills  discretion,  pay  a  debt  barred 
by  the  StattAte  of  Limitationt,  notivith standing  that  the  personal 
estate  of  the  testator  is  ineufncient ;  and  he  will  bo  alloired  the  pAj- 
mont  as  agsinit  the  dotiBeca  of  real  estate,  upon  which  other  debts  aio 
in  ooasequenoe  thtonn. 

LOWIS  C  RUKKBT 


DECLARATION'  OF  FUTUTtB  ItlGBT— Jui'iWKiim— Prarifos— ^M 
<f  Penttail — RaSway  Comjxuty — J^aads  Ctauttt  Act^  Land,  as  to 
whicli  a  dispute  as  to  the  amount  of  the  teasee'a  interest  ma  pending 
(y\t.  whether  he  had  a  right  of  renewal  for  aixty-one  ycaia  frotn  IBB^ 
or  whether  hia  interest  expired  alli^ethei  at  the  end  of  hii  csislii^ 
term  of  sistj-one  years,  11^90),  waa  tabea  by  a  railway  conjany, 
under  an  agreement  by  which  it  \im  iirovidcd  that  if  Ifae  lessee  shoutd 
Bubatantiate  his  right  of  renewal,  ilie  company  would  pay  him  a 
further  anm  (the  amount,  if  in  dispute,  lo  he  settled  by  arbitration 
purmiant  to  the  Lands  Clavia  Act),  in  addition  to  the  prioe  of  the 
existing  Icrm.  The  company  having  ainco  boi^ht  up  iIm  leaeor's  re- 
veraton  in  fee,  the  lessee  filed  a  bill  against  them,  |«ayii^»declamtion 
of  his  rifiht  to  a  renewal  from  1885,  and  payment  of  compensation  on 
that  fooling. 

Ntld,  on  demurrer,  that  the  Court  had  jurisdiction  to  decide  this 
question  of  future  right  of  renewal,  on  which  the  lesate'a  claim  to 
compensation  for  the  land  which  had  been  taken  out  and  oot  wholly 
depended,  and  for  ascertaining  which,  no  means  were  afforded  by  the 
Lands  Clauart  Aet. 

Boon  u.  Midland  Railway  CoMPANT 


niXINQUEKT  DIRRCTOn— rumpoMHs  Act,  1860,  *.  IGB—PraOiet.} 
Under  acct.  165  of  the  Companirg  Act,  1802,  no  order  will  bo  D»da' 
to  compel  a  director  or  officer  of  n  company  to  refund  any  none^a  be 
hus  misapjilieii  or  n?taincil,  nnloss  llic  case  njainst  such  diredor  or 
officer  be  clearly  and  distinctly  made  out,  and  there  ia  no-qiiesticHi  of' 
]aw  lo  he  determined. 

In  n  BoYAi.  HoTKL  CoiiPAKY  w  Gbeat  YanUotrnf     ..         .: 

CKMONSIHATIVE  LEGACY— Oi/l  to  ChMrm  an4  luut  ^  deefoxd 
Childrim  finally  to  lie  rlli'i'iM  helwecn  skc'i  C7iiWrfn  and  Jjjue — 
yVittijicy  in  (■umnien,]  A  teslatiis  appointed  her. real  and  jieraotuil 
esliifp  to  trnateeB  upon  Imst  lo  sell  part  lliereofj  and  hold  the  proceeda 


D^D^ 


'  and  all  the  trost  moneys  and  personal  estate  upon  trust  U 
logacies  thereinaiter  given,  and  after  payment  thereof,  U 
anntiity  to  P.  for  life,  unless  he  should  become  entitled  to  t, 
thcreiaafter  montiozMd,  and,  snhject  thereto,  in  trust  for  II, 
and  affer  bar  dealh,  in  tnsst  to>  sell  the  estates  not  already 
out  of  the  proceeds  to  pay  to  P,,  his  executors,  odministn 
assies,  the  sum  of  £20,000  in  Jien  of  the  annuity,  and 
residue  in  trust  for  all  the  cbildreu  of  G,  wbo  should  be  thi 
and  the  issue  of  such  of  the  children  of  0^«  as  should  be  t 
leaving  issue,  equally  to  be  divided  between  such  children  i 
but  so  that  the  issue  of  such  children  should  take  only  suol 
their  respective  parents,  if  living,  would  have  been  entitled  tc 

P.  dieid  in  the  lifetime  of  //.,  and  on  the  death  of  II,  the  i 
remaining  unsold  was  insufficient  to  raise  the  sum  of  £20,00 

ffeldf  that  the  snm  of  £20,000  was  a  demonstrative  le, 
payable  out  of  the  general  estate  to  P,*8  representative : 

Held,  also,  that  the  issue  of  deceased  children  of  G.  took 
the  residue  as  tenants  in  common,  and  not  as  joint  tenants. 

The  case  of  Fream  v.  DowUng  (20  Beav.  624),  as  varied  ( 
commented  on. 

HoDOES  V.  Gbakt   .« 

DEPOSIT  OF  BILL  OF  LADING— 7Vuns/er  for  Value^Pn 
Goods — Dishonour  of  Acceptance — Custom  of  MercJiants,^ 
ordered  goods  from  B,,  a  firm  at  Calcutta,  through  C,  tl 
in  this  country,  received  an  invoice  of  the  goods,  with  a  n 
£.  had  dravm  upon  him  for  the  price  at  six  months. 

On  calling  at  C's  office,  A.  was  met  by  C's  messcnpjer,  wl 
to  him  for  his  acceptance  the  bill  of  exchanpe  drawn  upo) 
respect  of  the  goods,  and  the  bill  of  lading,  which  was  pinn 
bill  of  exchange.  A.  accepted  the  bill  of  exchange,  and  i; 
deposited  the  bill  of  lading  with  E.  as  a  security  for  an 
together  with  a  policy  of  insurance  upon  the  goods  effected  I 
in  hia  own  name,  C,  having  declined  to  part  with  the  origi 
on  the  ground  that  it  included  other  goods  besides  those 
hyA. 

A.  having  become  bankrupt,  and  unable  to  take  up  his  a( 
the  goods  were  claimed  by  B,  and  C,  on  the  ground  that  t: 
ladii^  had  been  improperly  pledged,  having  come  into  J 
irregularly,  and  without  their  knowledge,  and  contrary  to  i 
custom  amongst  £<tst  India  merchants  not  to  part  with  tl 
lading  of  goods  until  the  vendee  has  taken  up  his  accep 
account  thereof : — 

ffeld,  that  the  alleged  custom  of  trade  was  merely  exccji 
observed  by  Crmnpton,  J.,  in  Gumty  v.  Behrend  (3  E.  i! 
630),  and  was  not  established  by  the  evidence  as  being 
course  of  business ;  and  that  the  title  of  E.,  as  bond  fide  as 
value,  must  prevail  over  any  claim  by  the  unpaid  vendors. 

COVKKTBT  V.  GlaDSTONK 

DEPOSIT  OF  DEEDS— Priority— Neglect  to  obtain  deeds 
See  PBioBiry  fhom  Nkgligence. 

DEPOSIT  ON  ORDER  FOR  SALE  at  Beqnest  of  Second  Mc 
15  ds  16  Vict,  c,  86,  s,  ^^Abortive  Scde-^AppUcatioti  of 
The  money  paid  into  Court  by  a  stcond  mortgagee  in  order 
an  order  for  sale  under  the  Act  16  &  16  Yict.  e.  66,  s.  48,  h 
applicable  to  indemnify  the  first  mortgagee  for  his  costs  in  ai 
attempt  to  sell. 

COBBELLIS  V,  PaTUAN 


•  •         ••         *• 
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*  DESCENT,"  Meaning  of,  in  Copyhdd  Custom--^  St  4  Wm.  4,  c.  106,1.  S.] 
Where  the  ciutoni  at  a  manor  was  stated  ia  a  presentmeat  of  tha 
homage  to  be  that  copyholds  for  Che  first  dtKenJt  after  a  earreoder 
descend  to  the  eldest  son,  and,  if  no  surrenden  to  the  youa^^Bflt  so&i-* 

Hdd^  that  the  word  *' descent "  was  not  used  in  its  strict  legal  taoie, 
bat  meant  ^  a  single  step  in  the  scale  of  genealogy.*' 

Where,  therefore,  the  last  surrender  had  been  made  to  it,  ^^  who 
devised  to  J.  L,  J9.,  his  heir  according  to  the  custom  of  the  msnor, 
and  J,  X.  B.  died  intestate,  leaving;  two  sons : — 

Hdd,  that  the  youngest  son  of  J.  L,  B,  w«s  entitled  to  succeed  him. 

Whether  the  Jnh^itance  Act  (3  &  4  Will.  4,  c  106)  a  3,  applies 
to  the  case  of  a  devise  to  an  heir  who  disclaims  all  interest  under  the 
will,  and  enters  as  heir  of  the  testator,  quofre, 

BiCKLST  V.  BiCKXSY  ••  ••      216 

DEVISE  OF  FREEHOLD  PROPERTY  hdd  to  indude  a  LeaathM 
InterettA  Testator  devised  to  A,  and  i9.,  and  their  heirs,  all  his 
**  (xoehola  land,  messuages  or  tenements,  and  hereditaments,  respeo* 
tively  situate  and  being  in,  or  forming  the  whole  or  part  of "  a  set  of 
buildings  which  he  named,  all  in  a  particular  parish.  Of  one  part  of 
the  property  thua  described  the  toitator  at  his  death  was  seised  in  fee, 
Bubjeot  to  a  lease ;  of  a  second  part  be  was  possessed  for  a  term  of 
years ;  and  of  (X)  a  third  part  (now  in  question)  he  was  posswised 
ibr  a  term  of  years,  and  he  waa  also  seisod  of  the  reveraion  of  thetama 
in  fee  from  the  expiration  of  tliree  yeara  after  the  end  of  the  tenn»^ 
Meld^  that  both  the  leasehold  and  the  freehold  interest  of  the  tes- 
tator in  the  portion  (X),  passed  under  the  above  bequest. 

Mathswb  V,  Matjuiws ••        ••     278 

DEVISEES,  Payment  of  statnte-barred  debt,  as  ^inst  ..  ..         ..      451 

See  Debt  barbed  by  STATorB. 

of  shareholder,  liability  of,  to  calls      ....  ..         ••      123 


See  Official  Liqitidatob. 

DIBEGTORS,  What  quorum  necessary «     233 

See  QuoBUX  of  Dirbctobs. 

DISCOVERT,  Plea  to,  of  penalty  under  foreign  law  9^ 

See  Penalty  unobb  Fobexgii  Law. 

DISCRETION  OF  COURT  as  to  execution  issued  before  petition  ..      689 

See  Execution  issited  depobe  Wikdisg-dp. 

as  to  execution  after  windiQg-up  petition    -•      681 


See  ExECDTiQK  aftsb  Pktitxok  to  wind  up. 

as  to  removal  of  liqiridatom  ••         ..         ..      692 
See  Removal  of  Liqoibatobs. 

DISTRIBUTIONS^  STATUTE  OF— Advances  within    ..         •.         -     305 
See  ADVAiiCES. 

DIVIDENDS,  WHETHER  INCOME  OR  CORPUS— D«6fiftim  in  pra^ 
aenii,  scivendum  in  futuro —  IVill.']  In  June,  1865,  a  dirMeod  of 
7  per  cent,  per  annum  upon  certain  shares  held  by  the  ieatlitrix  was 
declared  payable  on  the  16tk  of  July,  1865,  and  the  16tb  df  JflBi]aiy» 
1866.    Testatrix  died  on  tiie  Slat  of  December^  1865 : — 

Beld,  that  the  January  dividend  formed  port  of  the  eorpu$  of  hn 
redidunry  estate,  and  did  not  pass  under  a  bequest  of  the  annual  income 
of  such  residuary  personal  estate. 

De  Gekdbb  V.  Eekt  ..         .«      283 

DIVORCE,  Effect  of,  on  wife's  reversionary  interest  ••  ..         ••      ^^ 

tee.  Revebbionaric  Iktebest.    . 


W^&t 


ES-VMINATIOK  iinrfn-  Companta  Act,  1962,  r.  115— AUeadatia  of 
Cn-iniH  and  Soikitor  —  Ile-cjxrminati'oa  —  Kola  if  Praceedingi.} 
Where  a  jxTSon  is  examined  at  the  iiisianco  of  tiio  ofEoial  liquidator 
unilcr  i.  115  of  tbo  Companiti  Ad,  1862,  his  oounael  ■oil  solicttijr  aic 
entitled  to  be  prenent  at  tlio  eKominftlian,  ta  examine  the  depuuent 
when  the  examination  on  behalf  of  tlia  official  liquidator  is  coa- 
cUiilcd,  and  to  take  notes  of  the  proceeding 

In  re  Vaneca-LoAotsa  Abmour:  Company.    In  re  M^ixBixrs' 
C«>u>*Kr 453 

EXECUTION  AFTER  PETITIOX  TO  WIND  UP— ConyMii.rt  JH, 
18(12,  M.  85,  87,  163,]  Credilorii  of  a  corapnny  issncd  a  writ  before 
the  presentation  of  a  petition  for  windinj^  ii;%  Eicculion  waa  hsuiA 
ftflcrwariii,  but  before  the  winding-up  oftlcr  was  made : — 

JMil,  that  the  Court  had  a  discretioD,  nndiir  tho  87tli  and  103rd 
Hections  of  the  Companiea  Act,  1863,  and  injnndion.  refased  to  stay 
proceedings  under  tlie  cxenitioa ;  but  the  ci^editors  were  pat  upon 
ternis  in  rarard  to  the  description  of  property  lo  be  taken. 

/>.  rti  lUsTow  &  Co.  6SI 

EXECUTION  ISSUED  BEITORE  WIXDING-UP— Orrfer  os  ta  Salf— 
/njiindion.']  At  the  time  of  the  presentation  of  a  Petition  to  wind  up 
•  company,  tlie  sheriff  was  in  possession  of  the  property  (4  the  ooOTj^ny 
utider  Bxecutions  i^med  at  the  suit  of  severul  judgment  ci'cdituTS. 
After  the  Petition  mas  presented,  tho  Oonrt,  upon  the  er  parfe  appli- 
cation of  the  Pclilioner,  rest  mined  the  sheriff  from  scilin^  tlie  property 
until  after  the  hearing  of  the  Petition ;  and  after  making  an  order  for 
the  oompulsory  winding-up,  the  Court  ordered  the  sheriff  to  deiivsr 
lip  tho  property  to  ihe  official  Utjuidntor,  to  be  sohl  in  the  winding-u^ 
reserving  to  the  creditois  the  same  priority  against 'tlio  proceeds  of 
tho  sale  as  if  it  had  been  made  by  the  sheriff. 

In  n  Plas-yn-Uhowys  Coai.  OauikSY ..  ..         „         ..      6S9 


EXONERATION  of  Scotch  cslnte  from  heritable  bond  by  charge  of  debla 

Ura  Scotch  Sbttlewknt. 
EX  PARTE  WARlNGCig  Ves.345),LiinilsofdootriuBor 

See  Ssciitn'rEd  fok  Bill  or  Esohikce. 

FACTORS'  ACTS  (6  O™.  4,  c.  94,  nn<f  5  A  6  Vict,  c  39)— PWj*  hj 
Fiielor—Anttccdcnt  DchU — ^rfunnccs.]  Tho  Factors' Act  (a  &G  Vict, 
c,  39)  docs  not  apply  to  pledges  for  antecedent  linbllitiea  {whether 
tlicy  m»y  or  m.ay  not  hayo  njKincd  into  debts),  where  no  aotnsl 
advance  ia  made  at  the  time  of  the  pledgs.  Therefore  whore  //.,  a 
factor,  pledged  goods  of  his  principal  to  G. ;  first,  to  secure  tlie  pay- 
ment of  an  ncceptaucc  of  H.  in  Os  hands,  not  then  due,  which  had 
betn  Kiven  lo  protect  Q't  liability  on  a  contract  as  /fs  btttcr; 
secondly,  io  rc«iy  to  O.  his  loss  on  a  resale  of  goods  which  G,  hod 
purchased  for  M.  in  his  oivn  name  :— 

hcM,  that  the  tmnanclbn  was  not  protected  by  the  Factori  Att 
(E  &  G  Vict.  C  39),  and,  aemble,  tliat  both  iiabililies  were  sntMe- 
dent  debts, 

Jevxin  T.  mitworlh  {Law  Rep.  2  Eq.  692)  explained. 
Mackeb  v.  Gorst    .. 
FAILURE  of  proviso  for  deduction  from  residuary  share  .. 

See  RsBiDue. 
FEES  OF  STEWARD  not  payable  for  produolim  in  miit 
See  CoDBT  Roixs 
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FOREIGN  LAW,  Plea  of  penalty  under 327 

See  Penalty  unbeb  Foreign  Law. 

FORFEITED  SHARES,  Past  holder  tf—Winding^up^Contrtbutory'^ 
Unpaid  CaUs — Present  and  past  Members.'}  The  articles  of  asBocia- 
tion  of  a  company  provided  that  the  forfeiture  of  a  share  should  in- 
volve the  extinction  of  all  interest  in,  and  all  claims  against,  the 
company  in  respect  of  the  shares ;  but  that  any  member  whose  shares 
had  been  forfeited  should  be  liable  to  pay  to  the  company  all  calls 
owing  on  such  shares  at  the  time  of  such  forfeiture : — 

Held,  that  the  former  owner  of  forfeited  shares  could  not  be  placed 
on  the  list  of  contributories  as  a  present  member,  in  respect  of  the 
calls  owing  on  his  shares  at  the  time  of  foi^ture. 

No  person  can  be  settled  on  the  list  of  contributories  as  a  past  mem- 
ber until  it  has  been  actually  ascertained  that  the  present  memben  are 
unable  to  satisfy  the  contributions  required  to  be  made  by  them. 

In  re  Blakely  Ordkance  Company.    Needham's  Case  ..      135 

FORFEITURE  by  foreign  law         327 

See  Penalty  undeb  Fobeion  Law. 


of  shares,  when  valid  ..  ..  -.  ..233 

^0  Quorum  of  Directors. 

FORFEITURE  BT  MARRIAGE  under  Clause  against  Mienaium— 
Acceleration  of  Bemainder,']  A  testator  appointed,  under  a  general 
power,  real  estate,  and  devised  other  real  estate  to  his  wife  for  life, 
and  from  and  immediately  after  her  death,  to  his  son,  with  a  proviso 
that  if  his  wife  should  "do,  make,  or  execute  any  deed,  matter,  or 
thing,  whereby  she  should  be  deprived  of  the  rents  and  profits,  or  the 
power  or  right  to  receive,  or  the  control  over  the  same,  so  that  her 
receipt  alone  should  not  at  all  times  be  a  sufficient  discharge  for  the 
same,  her  life  estate  should  cease  and  determine  as  fully  and  effeo- 
tually  as  it  would  by  her  actual  decease.**  The  widow  married  again, 
without  making  any  settlement : — 

ffeldf  that  her  life  estate  ceased  upon  her  marriage,  and  the  renudn- 
der,  both  in  the  appointed  and  devised  estates,  was  accelerated. 

Cbayen  V.  Brady ..      209 

FREEHOLD,  Leasehold  interest  passing  by  devise  of        ..         ..  ..      278 

See  Devise  op  Freehold  Property, 

GIFT  TO  DAUGHTERS  "  to  he  sHOed  upon  themselves  strictly  "^^Exe- 
cutory Directions — Form  of  Settlement,']  Where  a  testator  directed 
that  his  daughters'  shares  under  his  will  should  be  ''settled  upon 
themselves  strictly  * : — 

Eddy  that  the  income  of  each  daughter's  share  should,  during  the 
joint  lives  of  herself  and  her  husband,  be  paid  to  ber  for  life  for  her 
separate  use,  without  power  of  anticipation ;  and  if  she  died  first, 
then  her  share  should  go  as  she  should  by  will  appoint,  and  in  default 
of  appointment  to  her  next  of  kin,  exclusively  of  her  husband;  and  if 
she  survived,  t^en  to  her  absolutely. 

Lo<m  V.  Baqley 122 

GIFT  TO  HEIRS  AND  ASSIGNS,  read  next  of  kin 171 

See  HEIR8  Am)  AssiaBrs. 

HEIR  not  put  to  election       «»         ..         ..         ..         ..         ..  ^7 

See  Scotch  Settlement. 

HEIR  DISCLAIMING,  Effect  of  devise  to 216 

See  ••  Descent." 
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HEIRS  AND  ASSIGNS  if  a  deceased  Person,  Qifl  (f  PersonaUy  <o— 
Next  of  Ktn,^  Testator,  after  giving  several  sevenths  of  his  personal 
estate  to  his  bving  brothers  and  sisters  **  and  their  heirs  and  assigns  " 
respectively,  proceeded  to  give  another  seventh  as  follows : — ^*  To  the 
heirs  and 'assigns  for  ever  of  my  late  sister  i>.,  now  deceased  *'  :-— 

Hdd,  that  the  persons  entitled  to  this  last-mentioned  seventh  were 
the  next  of  kin  of  D.  at  her  death,  according  to  the  Statutes  of  Dis- 
tribution. 

/n  re  Newton's  Tbusts 171 

HERITABLE  BOND,  Exoneration  from,  by  charge  of  debts       ..         ..       407 
See  SooTCH  Ssttlbmsnt. 

HOTCHPOT— Failure  of  proviso  for  deduction  from  share  ..         ..        40 

See  Residue. 

HOUSE  AND  FURNITURE— Gift  to  A  and  ^.  and  their  children     ..       180 
See  WiLD*s  Case,  Rule  in. 

HUSBAND  AND  WIFE— Consent  of  wife  to  transfer  not  a  declaration 

oftnist 562 

See  Consent  of  Wife. 


-,  Rights  as  to  redeemed  land  tax — ^Mortgage  by 


husband    ..         ..         ..         ..         ••  ..         ••  ..  ..       540 

See  Land  Tax, 

»,  Reversionary  interest  after  divorce      ..         ..       1G2 


See  RsYEBSioBrABT  Intekbst. 

IGNORANCE  ofpurchaser  of  shares  a  defence       ..         ..  ..  572 

Bee  Shares— Custom  of  Stock  ExcHANaE. 

IMPLICATION,  Life  estate  by 475 

See  Life  Estate  bt  Implication. 

IMPURE  PERSONALTY— Conversion  in  favour  of  diarity       ..         . .         73 
See  Conversion. 

INCLOSURE  ACT,  Construction  of-^Mines— Right  to  Vertical  Support 
— Custom  to  let  down  Surface  void,"]  Although  the  32nd  aectipn  of  the 
general  Inclosure  Act  (41  Geo.  3,  c,  109)  provides  that  every  allotment 
set  out  and  sold  to  i)ay  the  expenses  of  any  local  Inclosure  Act  shall  be 
absolutely  discharged  of  and  from  all  common  and  oUier  rights  thereon 
or  therein,  and  be  vested  in  fee  simple  in  the  purchaser  thereof,  and 
be  held  in  severalty  as  his  private  and  absolute  property ;  yet  where  a 
local  Inclosure  Act  (in  which  the  general  Act  was  incorporated),  after 
reciting  that  the  lord  of  the  manor  was  entitled  to  the  soil  of  the 
wastes,  and  all  mines  and  minerals  thereunder,  directed  allotments  to 
be  sold  to  defray  the  expenses  of  the  Act,  and  also  directed  certain 
parts  of  the  wastes  to  be  allotted  to  the  lord  as  a  compensation  for  his 
interest  in  the  soil,  and  reserved  to  him  all  the  mines  and  minerals 
under  the  lands  directed  to  be  divided  and  inclosed  (except  such  as 
were  devoted  to  public  purposes) : — 

HM,  that  the  reservation  of  mines  to  the  lord  extended  to  the  allot- 
ments  sold,  as  well  as  to  those  allotted  to  the  tenants  of  the  manor :  ) 

Held  also,  that  the  local  Inclosure  Act  liad  placed  the  paxiohaser  of 
the  land  so  sold  to  pay  expenses,  and  the  lord  of  the  manor,  in  the 
ordinary  position  of  one  being  the  owner  in  fee  of  the  surface  and  the  ' 
other  the  owner  of  the  minerals,  with  rights  of  userof  tiie  surface  for 
the  purpose  of  working  the  mines ;  but  that  the  lord  had  no  right  to 
cause  a  subsidence  of  the  sutface,  even  although  he  could  not  work  the 
mines  at  all  without  causing  such  subsidence,  and  injunction  accord- 
ingly. 

A  custom  as  between  the  owner  of  the  surface  and  the  owner  of  the 
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mises  ontitUng  the  latter  to  cause  a  snbsidcncc  of  the  Burfkoe,  if 
neeessary  in  working  liis  mines,  would  be  bad  and  wholly  void. 

Wakefield  V.  Duke  OP  BuccLEOCH        G13 

INGLOSURB  ACT&---Re8enrati<m  of  mines  «        ..      GI3 

Se^  Ikglosusg  Act. 

INCOME,  Annuity  payable  out  of    ..  ..  ..  ..  ..         ..       ^ 

See  Ankvitt  payable  out  of  Income. 

,  Dividends,  whether  corpus  or      •.  ..  ..         ..      28S 

See  Dividends,  whethes  Ikcoke  ob  Cobpus. 

INCOME  AND  CORPUS— Discrimination  of      ..         ^^ 

See  Adjustment  of  Accounts. 

■  *  ,  Proceeds  of  compromise  ..         ..         •.      443 

See  Compbomise. 

INHERITANCE  ACT— Devise  to  heir  who  disclaims 216 

See  "  DfiscKNT." 

INJUNCTION  against  trespass  by  stranger  ••         ..  —         ..174 

See  Tbxspass. 

INSOLVENCY,  Securities  for  bill  when  not  av&ilable  for  winding  up  com- 
pany without  proof  of     ••  ..         .•         •»         ..         .•         ••      226 
See  SkcuBities  fob  Bill  of  Exohakoe. 

INTENTION,  Modification  of  referential  bequest  by         98 

See  Rkfebentxal  Bequest. 

INTEREST  ON  CALL  IN  WINDING-UP— aVo/tec  to  pay  Interest 
under  S  <jk  4  WUL  4,  c.  42,  s.  2^]  A  notice  of  a  call  on  a  con- 
tributory under  a  voluntary  winding-up  under  the  supervision  of  the 
Court,  stated  that  if  the  call  was  not  paid  at  the  time  appointed, 
interest  would  be  charged  thereon  at  the  rate  of  5  per  cent.  The 
articles  provided  for  intei'est  on  calls : — 

Heldy  that  the  notice  that  interest  would  be  char<;ed  came  wnthin 
the  28th  section  of  8  &  4  Will.  4,  o.  42;  and  the  Court  ordered  the 
contributory  to  pay  the  call  with  interest  thercou  up  to  the  date  of 
payment. 

In  rd  Otebend,  Gubney,  and  Ca    Exjparte  Lintott  ..  ..      184 

2.  ■'       '     Order  of  Xovemher^  1862, 

Bide  26.-~'Comj)a7iie8  Aet^  1862,  ss.  102, 170.]  Where  a  oompany  is 
wound  up  under  the  Comixinies  Act,  1862,  and  calls  have  been  made 
on  the  sbareholders,  interest  after  the  data  of  the  winding-up  can  be 
paid  out  of  the  calls  only  on  those  debts  which  carry  interest  at  law. 

Interest  was  not  allowed  on  the  notes  of  a  banking  company  where 
the  notes  were  payable  on  demand,  and  no  demand  lor  payment  had 
been  made  before  tlie  company  was  ordered  to  be  wound  up. 

The  26th  role  of  the  Order  of  Novemb^,  1862,  is  vUra  vires  and 
invalid. 

Jn  re  Herefobdsuibe  Banking  Company  ..         ..         ..      250 

INTESTACY  by  revocation  as  to  share  of  residue  ..  ..  ..      200 

See  Bequest  of  Residue. 

IRREPARABLE  INJURY,  Injunction  against  trespass  by  stranger  in 

case  Ot        *•  ..  ..  ••  *•  ••  •«  «.  •■       xiT 

See  Tbespass. 

JEWELS,  Settlenunt  of -^Married  TTosian— 2Vt/s^,m  default  of  Arfoint- 
ment  by  writing,  for  "  her  sole  and  absolute  Disposal " — Gift  by  Manual 
JhliveryJ]     Under  a  settlement  certain  jewels  were  assigned  npcMi 


Bdd,  furthor,  thftt  afkr  makbg  all  just  aUowaMM  to  the  Itcini- 
dalor  in  realizin-;  the  fund,  tho  debualuro  boldem,  appljiug  l^  way  of 
RummoTU  ID  the  matter  of  tho  win^Uug-up,  were  entitled  to  th«ir  vxia,  • 
OS  well  ts  to  tlidr  priocipal  and  interest,  out  of  the  fufid,  in  priority'  to 
all  oUier  eharges. 

/a  n  Masihe  Mxsflioi^s  Compant 
DEBT  BARRED  BY  STATUTE— Pay msnf  to  jirfjiidiet  of  Oeuitta.] 
An  executor  may,  in  the  eserdae  of  his  discretion,  pay  a  debt  bamd 
by  the  Statute  of  Linitationt,  Dotmthstanding  thnt  the  personitl 
estate  of  the  testator  i«  insaffiolent ;  and  he  will  be  allowed  the  j>aj- 
ment  as  agunst  the  derrioecB  of  tunl  estate,  upon  trhich  other  debts  Bie 
in  ooosequeiice  thrown. 

LowiB  «.  RtmiiBi ^ 


n  advanoe 


DECLARATION  OF  FUTUTtB  'RlGR't—Juiudklion—Praeliee—Iiighf 
of  Jimeinal — RaUway  Comptvty — J/nuU  C'lattsti  Mit."]  Land,  aa  to 
which  a  dispute  as  to  the  AiQOiint  of  the  leasee'H  interest  ms  pmding 
(viz.  wjiether  he  hadaright  ofTenen-nl  for  Bixty-one  jna  friaa  1B86, 
or  whether  his  interest  cxpiied  altogether  at  the  end  ofhia  eiialing 
term  of  siztj-one  years,  1890),  was  taten  by  a  railway  company, 
under  an  agnv^mcnt  by  which  it  was  provided  that  if  llie  knee  should 
suhetantiate  his  right  of  renewal,  the  company  wonld  pay  him  a 
fnrthrr  Bum  (the  aroount,  if  in  dispute,  to  he  uttled  by  arbitiation 
pursuant  to  the  Lands  CtavKi  Act),  in  addition  to  the  prioe  of  the 
existing  term.  The  company  having  since  boitght  ujj  the  leasor's  rt- 
version  in  fee,  the  lessee  filed  a  bill  igaioit  them,  {myii^  adeclaiatioQ 
of  his  ri^t  l«  a  renewal  from  1885,  and  payment  of  compensation  on 
that  fooling. 

Ifdd,  on  demurrer,  tbat  tbe  Court  bad  jnritdictiDn  to  decide  this 
qneation  of  future  right  of  renewal,  on  which  the  lessee's  claim  to 
compensation  for  the  land  which  had  been  taken  out  and  out  wholly 
depended,  and  for  ascertaining  which  no  UMans  were  alTorded  by  itie 
Lands  Clausfs  Act. 

Booa  V.  UiDLAND  Railwat  Cohpaxt      ..         „         ..         .. 

o  transfer 


DICLINQUEN'T  DIEF.CTOH— Componia  Act,  1S62,  s.  1C5— PraWfcr) 
Under  sect.  165  of  the  CpmpaT>i>-s  Act,  1862,  no  order  will  bo  We* 
to  compel  a  director  or  officer  oF  a  company  to  vefund  any  monies  be 
luui  misapplied  or  rolainnl,  unless  the  case  ajaicst  such  dircclor  or 
oRicer  be  clearly  and  distinctly  made  out,  and  there  is  no  queatfcn  ,Qf 
law  to  be  determined. 

/()  re  SoiAL  UOTEI.  CoKPAKY  OF  GbEaT  YaBMOOTR      m 

EF.Mf'SSTllATlVE  LEGACY— Girt  to  Children  anJ  Iitm  </  <fr<wnrf 
I'hit'iren  fqvattjf  to  lie  •li'viiM  Utwetn  iiinh  Childrea  and  Jmi^s-^ 
T'-nincy  in  Common^  A  teatatrii  appoijitcd  hc(r,teal  and,  personiJ 
csUUc  to  tnistces  upon  Inist  to  kU  part  thereof,  n.id  liold  the  proewds 
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.     and  all  the  trust  moneys  and  personal  estate  upon  trust  to  pty  the 
Icgaoies  thereinafter  given,  and  after  payment  thereof,  to  pay  an 
annuity  to  P.  for  life,  unless  he  should  become  entitled  to  the  kgaoy 
thereinafter  mentioned,  and,  subject  thereto,  in  trust  for  J7.«for  life ;  < 
and  after  her  death,  in  trust  to  sell  the  estates  not  already  sold,,  and 
out  of  the  proceeds  to  pay  to  P,,  his  executors,  administratorsy  and 
assigns,  the  sum  of  £20,000  in  lieu  of  the  annuity,  and  hold  the 
residue  in  trust  for  all  the  children  of  G.  who  should  be  tlien  living, ' 
and  the  issue  of  such  of  the  children  of  G«  as  shouM  be  then  dead : 
leaving  issue,  equally  to  be  divided  between  such  children  and  issue, 
but  so  that  the  issue  of  such  children  should  take  only  siioh  sliai%  as 
their  respective  parents,  if  living,  would  have  been  entitied  to. 

P.  died  in  the  lifetime  of  //.,  and  on  the  death  of  H.  the  real  estate 
remaining  unsold  was  insufiBcient  to  raise  the  sum  of  £20^000 : — ' 

Seldf  that  the  snm  of  £20,000  was  a  demonstrativip  legacy,  and  ,  .    •  > 
payable  out  of  the  general  estate  to  F*8  representative :    . 

jleldf  also,  that  the  issue  of  deceased  children  of  G.  took  shares  in. 
the  residue  as  tenants  in  common,  and  not  as^  joint  tenants^ 

The  case  of  Fream  v.  Dowling  (20  Beav.  624),  aa  varied  on  appeal, 
commented  on. 

Hoi>GXS  V.  Gbakt •. ,       ••       140 

DEPOSIT  OF  BILL  OF  LADING— TVaws/cr  /or  Value^^rifperiij  if9 
Goods-^Dishonour  of  Acceptance — Custom  of  Mei'cJiants,']    A,  having 
ordered  goods  from  B.,  a  firm  at  Calcutta,  through  C,  their  agent.- 
in  this  country,  received  an  invoice  of  the  goods,  with  a  nptice  that 
B,  had  dravm  upon  him  for  the  price  at  six  months. 

On  calling  at  C*8  oflSce,  A.  was  met  by  OJs  messcnfjer,  who  handed 
to  him  for  his  acceptance  the  bill  of  exchanpe  drawn  upon  him  ijx  . 
respect  of  the  goods,  and  the  bill  of  lading,  which  was  pinned  to  the 
bill  of  exchange.    A.  accepted  the  bill  of  e:iLchange,  and  afterwards 
deposited  the  bill  of  lading  with  K  as  a  security  for  an  advancey 
together  with  a  policy  of  insurance  upon  the  goods  effected  by  himself 
in  his  own  naooe,  C,  having  declined  to  part  with  the  original  {^liqy  . 
on  the  ground  that  it  included  other  goods  besides  those  purchased    . 
by -4. 

A.  having  become  bankrupt,  and  unable  to  take  up  his  acceptancOf 
the  goods  were  claimed  by  B^  and  C^  on  the  ground  that  the  bill  of  , 
lading  had  been  improperly  pledged,  having  come  into  AJ'a  hands 
irregularly,  and  without  their  knowledge,  and  contrary  to  an  alleged 
custom  amongst  Ecut  India  merchants  not  to  part  with  the  bill  of 
lading  of  goods  until  the  vendee  has  taken  up  his  acceptances  <^n 
account  thereof : — 

Beld,  that  the  alleged  custom  of  trade  was  merely  exceptional  (a^ 
observed  by  Crompton,  J.,  in  Gumey  v.  Behrend  (8  E.  ^  B.  622, 
630),  and  was  not  established  by  the  evidence  as  being  the  usual   . 
course  of  business ;  and  that  the  title  of  E.,  as  bond  fide  assignee  for 
value,  must  prevail  over  any  claim  by  the  unpaid  vendors. 

CovENTBT  v,  Gladstone    ..         ..         ••         ..         ..         •.      498 

DEPOSIT  OF  DEEDS— Priority— Neglect  to  obtain  deeds        ..         ..      -397 
See  PmoBiTY  fbom  Nsgligenck. 

DEPOSIT  ON  ORDER  FOR  SALE  at  Bequest  of  Second  Mortgagee-^ 
15  &  16  Vict,  c.  86,  8.  48— Abortive  Sale— Application  of  Deposit,] 
The  money  paid  into  Court  by  a  second  mortgagee  in  order  to  obtain 
an  order  for  sale  under  the  Act  16  &  16  Yict.  c,  66,  s.  48,  held  to  be  ' 
applicable  to  indemnify  the  iirst  mortgagee  for  his  costs  in  an  abortive 
attempt  to  selL 

CoBSELLis  V.  Patuan ••:        ..       156 
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See  ExficuTiox  afteb  p£TiTXoy  to  wind  up. 
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"  DESCENT,"  Meaning  of,  in  CopyMd  Custom-^  St  4  Wm.  4,  c.  106,  t.  3J 
Where  the  cuitoni  of  a  manor  was  stated  m  a  presentoent  of  tlie 
homage  to  be  that  copyholds  for  Che  first  <2eie0n<  after  a  aarrender 
descend  to  the  eldest  son,  and,  if  no  surrender,  to  the  yoUB^^sst  aotic-^ 

Eddy  that  the  word  "  descent "  was  not  used  in  Us  stfict  legal  aensei 
bat  meant  ^  a  single  step  in  the  scale  of  genealogy.*' 

Where,  therefore,  the  last  surrender  had  been  made  to  B,  B^  who 
devised  to  J,  L,  B,^  his  heir  according  to  the  custom,  of  the  manor, 
and  J,  L,  B,  died  intestate,  leaving;  two  sons : — 

Heldf  that  the  youngest  son  of  J,  L,  B,  was  entitled  to  succeed  him. 

Whether  the  JnherUance  Act(S&^  Will.  4,  c  106)  &  3,  applf^ 
to  the  case  of  a  devise  to  an  heir  who  disclaims  all  interat  under  the 
willy  and  enters  as  heir  of  the  testator,  quaere, 

BiCKLBT  V.  BiCKLSY  ••  ••216 

DEVISE  OF  FREEHOLD  PROPERTY  held  to  include  a  LeaeehM 
Interest.']  Testator  devised  to  A,  and  J9.,  and  their  heirs,  all  his 
''fteehold  laad,  messuages  or  tenements,  and  hereditaments,  respeo» 
tively  situate  and  being  in,  or  forming  the  whole  or  part  of "  a  set  of 
buildings  which  he  named,  all  in  a  particular  parish.  Of  one  part  of 
the  property  thus  described  the  testator  at  his  death  was  seised  m  fee, 
sobJBOt  to  a  lease ;  of  a  seoond  part  he  was  possessed  for  a  term  of 
years ;  and  of  (X)  a  third  part  (now  in  question)  he  was  possessed 
lor  a  term  of  years,  and  he  was  also  seised  of  the  reveraion  of  the  sams 
in  fee  from  the  expiration  of  tliree  yearH  after  the  end  of  the  term>-* 
Meldy  that  both  the  leasehold  and  the  freehold  interest  of  the  tes- 
tator in  the  portion  (A'.),  passed  under  the  above  bequest. 

Mathsws  v.  Mathews •         .»         ••278 

DEVISEES,  Payment  of  statute-barred  debt,  as  a^inst  ..  ..         ..      451 

See  Debt  babbed  by  Statdtb. 

of  shareholder,  liability  of,  to  calls      ..         ,•         ..  ••      123 


See  Official  Liquidatob. 

DIRECTORS,  What  quorum  necessary        233 

See  QuoBUX  of  Dibbctobs. 

DISCOVERY,  Flea  to,  of  penalty  under  foreign  law  927 

See  Penalty  unobb  Fobexgn  Law. 

DISCRETION  OF  COURT  as  to  execution  issued  before  petition  ..      689 

See  ExBcuTioK  isstTBD  bbfobe  Wisdisg-dp. 

as  to  execution  after  windiQg-up  petition    .»      681 


as  to  removal  of  liquidatoiB  ••         ..         ..      692 

See  Removal  of  Liqoibatobs. 

DISTRIBUTIONS^  STATUTE  OF— Adyancea  within    ..         «         ^      305 
See  Advahoeb. 

DIVIDENDS,  WHETHER  INCOME  OR  CORPUS— D«*i^m  in  jms- 
aenii,  scivendum  in  futuro—  Will,']  In  June,  1865,  a  dividend  of 
7  per  cent,  per  annum  upon  certain  shares  held  by  the  teBtatrix  was 
declared  payable  on  the  IStii  of  July,  1866,  and  thio  16th  Of  Januai^t 
1866.    Testatrix  died  on  tiie  31st  of  December,  1865  :-^ 

Held,  that  the  January  dividend  formed  port  of  the  coTp%i$  of  her 
residunry  estate,  and  did  not  pa&$  under  a  bequest  of  the  annual  income 
of  such  residuary  personal  estate. 

De  Gendbb  v.  Kbkt  ••         ..         ••         ••         ..         .«      3^ 

DIVORCE,  Effect  of,  on  wife's  reversionary  interest  ••         ..         .•      162 

itee.  Revebsiokabie  Iktebest.    . 


\ 
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DOCDOTJNTS  AS  TO  COMPEOMteE,  Production  (rf  .,    .      ..       . ,/  '  254 

>,  .r  .,^<»  X'jIOOqPTICiN  OJ^X)O^USNT0.> 

D00UMBN1PS  OF  MANOB,  Prodnetion of         ..         i.         v.i        -..         1 

DOUBJiE  PORTION— Yoiipger  eon  b«»min§  eldest        ..  •  '     ..J.        48 
'  ■■  Be6  ttxTifcitB.  Soif  becoming  Eldest.  '  '' 

DOUfiL'E  POliltON^— Annuity  under  settlement       \..]    ,   ..    ,     .1      504 

"  ELpjjlST  SOl^  ^  jparUng  with  istate^ Clause  of  Elrdusion-^P'eAoc^  o/ 
dscertdtnfng  Class.']  upon  the  marriage  of  A^  yho  -was  tenant  ibr 
life  of  X.  estate,  with  remainder  to  his  first  and  other  sons  in  tailnfial^^ 
'^Kth  B.j  personal  estate  was  settled  tljx)n  the  children  of  the  niarria^e 
Mhi^r  th^  snd  exeept  an  'eldest^  iocofad,  or  on\f  ^oti,Tor'  the  tinid  belnjg  l '  i 
witiiled.to  Jf.  estate,  or  the  pi^ncipal  part' thereof,  fcAf  ftn  ^statt^  in  tau 
male  in  pbaseeBioA  or  remainder  immediately  expectant  bii>  A^^i  death.' 
)  Aftev  attaining  twentywyne,'  C,y  ihe  elide06-6Oti  of  tbe  m^surriago,  and 
th^'dibitled'lo  an  estate  tali  in  remainder  immediately  esrpeotatif  od 
Hbd  dedtit'c€  his  father,  in  X:  estate,  joided' wiiU  A  in  htoring-  tbd 
entail  chid  re-6efctling  the  ettatebydeed,  muder  the  limitations  ofwhioh 
he-  obMied  ibr .  himself  a  rent-dbarge  of  JC500  a* year  ddhfi  hg  :^'>*  iiftp 
and  an* (delate  ior  life  in* r^mainto,"with  remaSnder  to  his  issue'  in-  tail 
geoeiali  and rembindei^  over i-^       .      i  ■    ,.    ,      ,       ,i 

'\Beki,'  that  the  death  df  A,  aA  which  time  O'.  wan  tenant  for=  life  «bly 
of  X,  estate,  was.  the  period  ibr  aseertaiBifig  wlifether  O.^asto'be'dxh^ 
aVuded  from  the  personal  estate,  and  that  aooordingly  he  'was  eMitled 
I  .  (       to  share  in  it ;  the  fjrquwtanoe.tfcat  his  •chango  of  i)^iti<»n  iiad  anma  -  ; .  r 
from  his  own  act'  not  having  the  elTec^  of  ozcjuding  hjmii .      •  ^. 

Stanhope  V.  CoLLiNowpoD  ..         ..         ,.        ,..         ..       286 

,  Y6unger  son  becoming — Trouble  pi"bvision     ,  ,».         ..        48 


See  TouKOEB  8on  BECOMina  Eldest. 

teLEOnON,  Heir  not  put  to  ..     '  '  ..  :.  ..      '    ♦.  ..       '^OT 

See  Scotch  Settlement.  ■     * 

ELEGTION  BETWEEN' SUIT  AND  ACriO^-^Damages^Cch'tns' 
Act  (21  <fc  22  Vict.  c.  27)— i^fdc^Vje— €/ttWfirftb</on.]  A,  filed  a  bill 
i^inst  ^^jf^r*  t^a  caneeUation  of  bills  of  exchange^  dra^o  by  JB^  and . 
accepted  by  A,  in  part  perfonnaace  of  a  contract^  of  which  u^  iailed  to 
perform  his  part,  and  for  an  injunction  to  restrain  B,  from  parting 
with  or  snltig  on  the  bills ;  and,  pending  the  suit,  A,  commenced  an 
action  against  B,  for  damages  for  breach  of  the  contract  ':-^ 

Held,  that  the  suit  and  action  were  not  for  the  same  matter,  and  an 
order  to  elect  obtained  by  B.  was  discharsced. 

Lord  Caim^  Act  (21  &  22  Vict.  c.  27)  does  not  diminish  the  rights 
of  suitors ;  therefore  a  Plaintiff  in  equity,  who  would  before  the  Acfc 
have  been  allowed  at  the  same  time  to  sue  the  Defendant  at  law  for 
dainagesj.may  still  do  so,  although  he  might,  under  the  Act,  pray  for    • 
i^nd  obtain  damages  in  the  suit* 

Anqlo-Danubian  Compamt  v.  Kogebson  3 

EQUITABLE  INTEREST— -Form  of  notice  of  assignment         •.         .-       222 
See  Notice  to  Tbustpex. 

EQUITY  OF  REDEMPTION— Division  of— Forrii  of  decree     ..         ..       537 
See  Consolidation  or  Mortgages. 

ESTATE  TAIL— Implied  cy-prM ..         ..       443 

See  Cy-pe&s  Doctbinb. 

-,  Gift  to  A,  and  B,  and  their  children      ..  «.  ..       180 


See  Wild*b  Case,  Hule  in. 
Vol.  IV.  3  (? 
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EXAMINATION  undtr  Companiet  Act,  3862,  $.  llB^AUendanee  cf 
Connsd  and  SolicU^ — Re<xctmination^^Note$  of  FroeeedingtJ} 
Where  a  person  fs  examined  at  the  instance  of  the  official  liquidator 
under  s.  115  of  the  Gompanie$  Act,  1862,  iiis  oounael  and  solicitor  aro 
entitled  to  be  present  at  the  examination,  to  examine  the  deponent 
when  the  examination  on  behalf  of  the  oflicial  liquidator  ia  con- 
cluded, and  to  take  notes  of  the  proceedings. 

In  re  BBBBcn-LoADiNa  Abmoubt  Compakt.    In  re  Mebchasts' 
Company  ,.         453 

EXECUTION  AFTER  PETITION  TO  WIND  UP  —  Cbmpantcs  Act, 
1802,  s8,  85,  87,  163.]  Creditors  of  a  company  issued  a  writ  bcfora 
the  presentation  of  a  petition  for  winding  up.  Execution  was  issued 
afterwards,  but  before  the  winding-up  order  was  made : — 

Beld,  that  the  Court  had  a  discretion,  under  the  87th  and  163id 
sections  of  the  Companies  Act,  1862,  and  injunctioa  refused  to  stay 
proceedings  under  the  execution ;  but  the  ci'editors  were  put  upon 
terms  in  regard  to  the  description  of  property  to  be  taken. 

In  9v  Bastow  &  Co 681 

EXECUTION  ISSUED  BEFORE  WINDING-UP— CMfer  as  to  fiWe— 
Injunction,']  At  the  time  of  the  presentation  of  a  Petition  to  wind  up 
a  company,  the  sheriff  was  in  possession  of  the  property  of  the  company 
under  executions  issued  at  the  suit  of  several  judgment  crediton. 
After  the  Petition  was  presented,  the  Court,  upon  the  ex  parte  appli* 
cation  of  the  Petitioner,  restrained  the  sheriff  from  selling  tJie  property 
until  after  the  hearing  of  the  Petition ;  and  after  making  an  order  for 
the  compulsory  winding-up,  the  Court  ordered  the  sheriff  to  deliver 
up  the  property  to  the  official  liquidator,  to  be  sold  fn  the  windlng^up^ 
reserving  to  the  creditors  th^  same  priority  against ''the  proceeds  of 
tho  sale  aa  if  it  had  been  made  by  the  sheriff. 

inre  Pla9-tr-Mhowy8Coal  CoMPAST..  ••         ••         *.      689 

EXECUTOR — ^Payment  of  statute-barred  debt  as  against  devisees  . .      451 

See  Dkbt  babred  by  Statute. 

EXONERATION  of  Scotch  estate  from  heritable  bond  by  charge  of  .debts       407 
See  Scotch  Sbttleuesst, 

EX  PARTE  WARING  (19  Ves.  345),  Limits  of  doctrine  of      ..         ..226 

S&e  SBOCTRTTtES  FOft  BlLL  OP  ESGBAKGE^ 

FACTORS'  ACTS  (6  Geo.  4,  c.  94,  and  5  cfc  6  Vict.  c.  39)— PZ«^  hy 
Factor — Antecedent  Debts — Advances.']  The  Factors'  Act  (5  <k  6  Vict, 
c.  39)  does  not  apply  to  pled^s  for  antecedent  liabilities  (whether 
they  may  or  may  not  have  ripened  into  debts),  where  no  actual 
advance  is  made  at  the  time  of  tho  pledge.  Therefore  where  If.,  a 
factor,  pledged  goods  of  his  principal  to  O. ;  firsts  to  secure  the  pay- 
ment of  an  acceptance  of  IT,  in  Grs  hands,  not  then  due,  which  had 
been  given  to  protect  (?'«  liability  on  a  contract  as  JTs  broker; 
secondly,  to  repay  to  G,  his  loss  on  a  resale  of  goods  which  (r^  had 
purchased  for  xT.  in  his  own  name : — 

Held,  that  the'  transaction  wfts  not  protected  by  the  Faetot^  Aet 
(5  &  6  Vict,  c  39),  and,  semhie,  that  both  liabilities  were  antece- 
dent debts. 

Jetuan  v.  Whitwcrth  (Law  Rep.  2  Eq.  692)  explained. 
Mackek  r.  GoBST 315 

PAUiUBE  of  proviso  for  deduction  from  residuajcy  abare ^^ 

See  Resipub. 


FEES  OP  STEWARD  not  payable  for  pwduction  ia  anit 
::        See  Court  Rolls 


b» 


FIXED  YEARLY  SALARY  TO  GOLICITOR— fiWiciVor  and  Clitnf— 
Coif* — Agrtfrnerrt,']  An  t^ecmeDt  betmoeD  a  client  and  a  lolicitor 
tliat  the  solicitor  sliall  be  paid  a  fixed  yearly  s»Ury,  to  be  clenr  of  all 
expenses  of  his  office,  nnd  ta  include  all  emdlutncntH,  hs  paym;;  to  \ba 
client  any  mrplns  which  may  arise  of  reoeipts  over  poymt-nlfi,  is  not 
opposed  to  the  pTOvisions  of  the  Attomeya  aad  Solicitors  Acts,  um'  to 
the  policy  of  the  law,wbereit  is  siso  a  term  of  the  ngreement  that  Uie 
solicitor  is  not  to  transact  profcssifxial  business  for  nay  other  client. 

If  H  client  nnd  his  s>ilicitor  were  to  Bgroe  that  the  solicitor  should 
be  paid  a  fined  salary,  and  should  receive  no  costs  beyond  disburse- 
rocolB — whether  an  Advise  party  in  a  suit,  on  being  oixlered  to  pay 
coals,  could  be  compelled  to  pay  the  client  any  costa  beyond  the  soli- 
citoi-'s  disbtirBeniunt.-* — qaart. 

GaLI/JWAT  v.  COBI-ORATIOS  OF  LoKDOH     .. 


testator  gave  certain  runds  to  the  President  and  Vice-l'reaident  of  tbo 
UjiiUd  State*,  nnd  the  ^ovemor  of  Penntylvania,  upon  trust  to  build 
and  endow  a  college  for  tlie  instruction  of  youth  in  the  state  of  Penn- 
^loania,  and  directed  thatMoml  I'hilowpliy  should  be  tniiKht  llierein, 
and  a  proresaor  should  bo  engaged  to  inculcate  and  advocnte  the 
natmnl  rights  of  tliu  black  jwople,  of  every  climo  and  country,  until 
tliey  be  restored  to  an  equality  of  ri<^ts  with  their  white  Inrethren 
throughout  the  Union.     Ihe  tnisteei  disclaJmed  ibe  gift: — 

HM,  that  the  Court,  baviug  no  power  to  enforce  the  trust,  nor  to 
settle  a  trust  for  the  administration  of  the  charity  qj-pret,  the  object 
had  failed,  and  the  funds  fell  iuto  llic  residue, 

NsWt'.  BOKAEEB      ..  ..  ..  ..  .,  .. 

FOREIGN  C(y\JTI.T^Proeeedingain~M(irtgagtrfa  Ship—Conagnment  to 
Neu?  Orleatii — Jjiw  of  Loaitiana — EigKU  of  CradUor*  ami  Morlgogeet 
—Comili/  0/  XiUionsJ]  The  oivncrof  aBritisli  sliip,  having  mortgaged 
it  in  EnghxTtd,  employt-d  a  Livrrpool  firm  to  consign  it  to  their  agents 
at  New  Orleavi.  As  Ihe  Kew  Orharin  firm  happened  to  be  creditors 
of  the  owner,  the  I.tBerpool  finn,  in  consideration  of  their  having  the  ■ 
consignment,  instructed  their  agents  not  to  proceed  a^inst  the  ship  at 
New  OrUant,  but  to  remit  the  proceeds  to  tlio  nioi^agees.  After- 
wards, the  Liverpocl  firm  getting  Into  ditGculties,  some  of  the  mort- 
fmgees  ineiEted  on  the  consignment  being  changed,  and  tlid  Liverpocl 
Arm  witiidrew  their  inalructioQe.  "When  tJie  sliip  arrived,  the  New 
Orbniis  firm  brought  actions. In  their  Courts  against  the  owner;  nnd, 
«1  the  Courts  of  Louuiunu  do  not  recognise  the  ri^hla  of  mortgagees 
without  [XMsession,  writs  of  attachment  wei'e  obtained,  under  which 
the  ship  was  aeizcil.  The  mortgagcea  then,  to  prevent  the  ship  being 
sold,  gs.ve  to  the  Ntw  OrUant  firm  bonds  for  the  amounts  to  be  re- 
covered in  tbo  actions,  upon  which  the  ship  was  releaaed. 

The  mortgagees  filed  this  bill  to  restimin  the  holileta  of  the  bonds 
from  suing  on  them,  and  to  have  the  boniis  delivered  up ; — 

IMd,  on  demurrer,  that  the  Court  had  no  jurisdicliim  lo  Etny  pro- 
ceedings on  the  bonds ;  .first,  because  t)iia  Court  would  not  have  re- 
straint^ execution  of  tbo  attachment  at  Nnn  Orbana,  iitt  it  could  uut 
have  placed  all  the  creditors,  foreign  and  domestic,  on  an  equal  foot- 
ing j  secondly,  because,  if  it  could  have  done  so,  the  DiortgageeSBliould 
have  sought  to  restrain  the  attschment,  and  not  haMi  plnced  them- 
selves in  a  worse  position  by  giving  the  bonds;  QEd,1liirdIy,  because, 
If  the  prayer  were  sinnled,  tiie  Courts  of  New  Orltant  wuuld  uevti',  in 
future,  release  nu  Knglith  pbip  on  the  bond  of  a  mortgagee. 

LiYEBFooL  Maxike  Cbbsit  CoMpixit  v.  Hufrrrx       ■■,-•■■  *■; 
3  0  2  2 
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PAOI 

FOREIGN  LAW,  Plea  of  penalty  under .        327 

See  Penalty  undeb  Fobbigk  Law. 

FORFEITED  SHARES,  Past  holder  (f^-Winding-up^Contrtbutory^  . 
Unpaid  GaJh — Pretent  and  past  JdembersJ]  The  articles  of  associa- 
tion of  a  company  provided  that  the  forfeiture  of  a  share  should  in- 
volve the  extinction  of  all  interest  in,  and  all  claims  against,  the 
company  in  respect  of  the  shares ;  but  that  any  member  whose  shares 
had  been  forfeited  should  be  liable  to  pay  to  the  company  all  calls 
owino:  on  such  shares  at  the  time  of  such  forfeiture : — 

Held^  that  the  former  owner  of  forfeited  shares  could  not  be  placed 
on  the  list  of  contributories  as  a  present  member,  in  respect  of  the 
calls  owing  on  his  shares  at  the  time  of  forfeiture. 

No  person  can  be  settled  on  the  list  of  contribtttories  as  a  past  mem- 
ber until  it  has  been  actually  ascertained  that  the  present  members  are 
unable  to  satisfy  the  contributions  required  to  be  made  by  them. 

In  re  Blakely  Obdnakce  Company.    Needham*s  Gasb  ..       135 

FORFEITURE  by  foreign  law         327 

See  Penalty  undeb  Fobeign  Law. 

of  shares,  when  valid  ..  ..  ..  ..  ..       233 


See  QiTOBUM  of  Dibectobs. 

FORFEITURE  BY  MARRIAGE  under  Clause  against  Mienalion^ 
Acceleratian  of  Bemainder.']  A  testator  appointed,  under  a  general 
power,  real  estate,  and  devised  other  real  estate  to  his  wife  for  life, 
and  from  and  immediately  after  her  deaths  to  his  son,  with  a  proriso 
that  if  his  wife  should  ''do,  make,  or  execute  any  deed,  matter,  or 
thing,  whereby  she  should  be  deprived  of  the  rents  and  profits,  or  the 
power  or  right  to  receive,  or  the  control  over  the  same,  so  that  her 
receipt  alone  should  not  at  all  times  be  a  sufRcient  discharge  for  the 
same,  her  life  estate  should  cease  and  determine  as  fully  and  effeo- 
tually  as  it  would  by  her  actual  decease,**  The  widow  married  again, 
without  making  any  settlement : — 

Beld^  that  her  life  estate  ceased  upon  her  marrit^e,  and  the  remain- 
der, both  in  the  appointed  and  devised  estates,  was  accelerated. 

Gbaven  V.  Bbadt ..      209 

FREEHOLD,  Leasehold  interest  passing  by  devise  of        278 

See  Dbvise  of  Pbeehold  Pbopebty. 

* 

GIFT  TO  DAUGHTERS  "  to  he  arttted  upon  themselves  strictly  "^--Exe- 
cutory Directions — Form  of  Settlement,]  Where  a  testator  directed 
that  his  daughters'  shares  under  his  will  should  be  ''settled  upon 
themselves  strictly  " : — 

ffeld,  that  the  income  of  each  daughter's  share  should,  during  the 
joint  lives  of  herself  and  her  husband,  be  paid  to  her  for  life  for  her 
separate  use,  without  power  of  anticipation ;  and  if  she  died  first, 
then  her  share  should  go  as  she  should  by  will  appoint,  and  in  default 
of  appointment  to  her  next  of  kin,  exclusively  of  her  husband;  and  if 
she  ffurrired,  then  to  her  absolutely. 

LooH  V.  Baqley      ..         ..         ..         ..         ..         ••         *.      122 

GIFT  TO  HEIRS  AND  ASSIGNS,  read  next  of  kin 171 

See  Heibb  and  Absioks. 

HEIR  not  put  to  election       ..         ..         ..         ..         ..         ..         ..      ^ 

See  SooTOH  Settlshent. 

HEIR  DISCLAraiNG,  Effect  of  devise  to 216 

See  *'  Descent.** 


INDEX. 


HEIRS  AND  ASSIGNS  if  a  deceased  Person,  G^  <f  Per$  i 
Next  of  Kin.^  Testator,  after  giving  several  sevenths  of  1  i 
estate  to  his  living  brothers  and  sisters  *'  and  their  heirs  ax. : 
respectively,  proceeded  to  give  another  seventh  as  follows : 
heirs  and 'assigns  for  ever  of  my  late  sister  D.,  now  decease  I 
ffdd,  that  the  persons  entitled  to  this  last*mentioned  se  i 
the  next  of  kin  of  D.  at  her  death,  according  to  the  Statu  • 
tribution. 

In  re  Newton's  Tbubts 

HERITABLE  BOND,  ExoDeration  from,  by  charge  of  debts 
See  Scotch  Settlbmsnt. 

HOTCHPOT — Failure  of  proviso  for  deduction  from  share 
See  Residue. 

HOUSE  AND  FURNITURE— Gift  to  A.  and  B.  and  their  cl 
See  Wild's  Case,  Rule  ik. 

HUSBAND  AND  WIFE— Consent  of  wife  to  transfer  not  a  . 
of  trust 

See  Consent  op  Wife. 

,  Rights  as  to  redeemed  land  tax — "hi 

husband    ..         ..         •.  •.  ••  ..         •• 

See  Land  Tax« 

,  Reversionary  interest  after  divorce 
See  Reyzbsiosabt  Intekbst. 

IGNORANC E  of  purchaser  of  shares  a  defence 

See  Shares — Custom  of  Stock  ExcHAKaE. 

IMPLICATION,  Life  estate  by 

See  Life  Estate  bt  Imfucatiok. 

IMPURE  PERSONALTY— Conversion  in  favour  of  charity 
See  CoNVEBSiON. 

INCLOSURE  ACT,  Ccmstructum  of-^Minah-Highi  to  Vertic\ 
— Custom  to  let  down  Surface  void,'\  Although  the  32ud  sei 
general  Inclosure  Act  (41  Geo.  3,  c,  109}  provides  that  ever, 
set  out  and  sold  to  pay  the  expenses  of  any  local  Inclosure  ^i 
absolutely  discharged  of  and  from  all  common  and  other  rigi 
or  therein,  and  be  vested  in  fee  simple  in  the  purchaser  t! 
be  held  in  severalty  as  his  private  and  absolute  property ;  j 
local  Inclosure  Act  (in  which  the  general  Act  was  incoqwn 
reciting  that  the  lord  of  the  manor  was  entitled  to  the  i 
wastes,  and  all  mines  and  minerals  thereunder,  directed  all 
be  sold  to  defray  the  expenses  of  the  Act,  and  also  direc 
parts  of  the  wastes  to  be  allotted  to  the  lord  as  a  compensal 
interest  in  the  soil,  and  reserved  to  him  all  the  mines  an 
under  the  lands  directed  to  be  divided  and  inclosed  (exce 
were  devoted  to  public  purposes) : — 

Hddf  that  the  reservation  of  mines  to  the  lord  extended  t* 
ments  sold,  as  well  ^  to  those  allotted  to  the  ti»iants  of  th< 

Held  also,  that  the  local  Inclosure  Act  had  placed  the  p 
the  land  so  sold  to  pay  expenses,  and  the  lord  of  the  mai 
ordinary  position  of  one  being  the  owner  in  fee  of  the  surfs 
other  the  owner  of  the  minerals,  with  rights  of  user  of  tlie 
the  purpose  of  working  the  mines ;  but  that  the  lord  had 
cause  a  subsidence  of  the  stO'face,  even  although  he  could  nc 
mines  at  all  without  causing  such  subsidence,  and  injunct 
ingly. 

A  custom  as  between  the  owner  of  the  surface  and  the  o' 


entitling  tbe  latter  to  cansc  a  snbsrdmcc  tif  the  Biirbce,  if 
lorkiDg  his  mine*,  would  be  laid  and  wliolly  void. 

Wakbtieu)  V.  DuK£  OP  Brca.EUCH        

IKCLOSUItB  ACT8—IteKnatlon  of  mines  , 

(Sc«  INCUIKUBE  ArT. 

INCOME,  Aiiimiiy  ixiyable  Diit  of 

See  AfKL-iTir  vayablb  ODI  ov  Iscomk. 


INCOME  AND  COKPUS—DiBcriniinatiMi  of 

SfC  AwnSTUEST  OF  AtCOUKTH. 

■,  Proceeds  of  couipromi 


.^e  GoUFBOkiKE. 

INHEIUTANCE  ACT— Devise  to  beir  who  disclai 
.Sec  "  Uescknt." 


INSOLVRNCY,  Sewrities  for  bill  when  not  ftrailabia  for  winding  up  com- 
pany witliout  proof  of     ..         ..         ..         ..         ..         .■  ■-      --G 

See  SbcvBitiks  roit  Bill  ov  Exobakhk. 
INTENTION,  Modification  of  rcfercnlial  bequest  by  S3 

INTEREST  ON  CALL  IN  Wl  NDING-UP— A'oWcc  to  pay  Interest 
Wider  3*4  WUl.  4,  c.  42,  »,  2y,]  A  notice  ol"  a  cnll  on  a  con- 
tributory under  a  voluntary  winding-up  under  the  supervisiun  of  the 
Court,  stated  tbat  if  the  call  waa  not  pnid  at  the  time  appointed, 
interest  would  be  charged  tbereon  nt  the  rate  of  5  per  cent.  Tbo 
articleB  jnvvidcd  for  Jntciest  on  calls : — 

Held,  that  the  notica  that  interest  would  be  charged  came  within 
the  2Hth  section  of  3  &4  Will.  4,  o,  42;  and  the  Court  ordered  iba 
contributory  to  pny  tbe  call  with  interest  lliercon  ilp  to  the  date  of 
payment. 

In  Ti  OVEBESD,  GcBSny,  asd  Co.     Ex  parte  Listott..  ..       194 

2. OTdrrof^'ovrmbti;  1802, 

UaU  2U.— ComjMnifs  Aft,  1862,  s.*.  102,  170.]     Wbera  a  coniiiwiy  is 
wound  up  under  the  Comianies  Art,  1862,  anil  cnllt  have  been  juade 
on  the  shnrcboldcTB,  interest  after  the  date  of  the  winding-up  can  be 
|iaid  out  of  the  colls  only  on  those  debts  which  cany  interest  at  law. 

Interest  wiu  not  allowed  on  the  notcv  of  n  banking  company  nhcre 
the  notcH  were  payable  on  demand,  and  no  demand  for  gnynuoit  had 
bet'n  made  lieforo  tlie  conipony  whs  ordered  to  be  wound  \\\i. 

The  20th  rale  of  tbo  Order  of  November,  1862,  ia  nUra  vitvs  and 
invBlid. 

Jii  11  IlEBEroKnswiRE  Bahkiko  Compasy  ..  ..  ..      250 

lo  share  of  residue  ..  ..  ..  ..       200 

IHREPARABLE  INJURY,  Jniimclion   against   Ircsrass  bv  Bimnger  in 

case  of '       ..  ..       174 

See  Trespass, 

JEWELS,  StUlemmt  of— Married  Howon— Truri.in  default  if  Appoinl- 
ment  bj/ vnriiing,  for  "  htriolc  and abmlutc  Diaposal" — Oi/J  hy  ilaiiual 
JMivtry.'}     Under  a  settlement  certain  jewels  were  assigned  ujion 
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>  >  trust  for  Buch  person  as  G^  Ta  married  woman)  should  by  writing 
direct  or  appoint,  and  in  default  of  such  appointment,  upon  trust  for 
her  during  her  life  for  her  separate  use,  and  to  be  at  ner  absolute 
disposal,  and  her  receipt,  or  that  of  the  person  to  whom  she  should 
direct  the  jewels  to  be  delivered,  to  be  a  good  discharge.  G,,  without 
any  direction  in  writing,  delivex«d  the  jewels  as  an  a^lute  gift  to  F.» 
who  retained  them  in  her  possession.  After  the  death  oi  G*  the 
question  arose  as  to  the  validity  of  the  gift  to  F.  :^- 

Mdd,  that  G,  had  power  to  dispose  of  her  whole  interest  in  the 
jewels  without  any  direction  in  writing,  and  that  under  the  gift  and 
manual  delivery  V,  was  absolutely  entitled  to  them. 

Fabinqton  V,  Parker        ..         ..       116 

* 

JOINT  STOCK  COMPANIES  ACT— Legality  of  untcgiatered  company        096 
See  Ukbegistered  Compant. 

JOINT  TENANTS,  or  tenants  in  conmion »       140 

See  Dehonstratiye  Leqact. 

JUEISDICTION  in  case  of  arbitration        77 

See  Arditration. 

as  to  future  rights  ..         ..        ...       310 

See  Declaration  of  Fxtture  Pigut. 

as  to  foreign  charity         ..         ..         ..         «.-        ..       (>55 


See  Foreign  Charity. 


to  restrain  proceedings  on  bonds  given  in  Louisiana     ..        C2 


See  Foreign  Court. 


as  to  order  in  Bankruptcy  of  22nd  May,  1862  . .         . .       566 


See  Omission  of  Debt. 


as  to  trespass  by  stranger ..         ..         •.       174 

See  Trespass. 

KNOWLEDGE,  Casual,  of  trustee,  not  notico        •.      222 

See  Notice  to  Trustee. 

LAND  TAX — Marriage  (f  Female  Frcprietar-^BegisiraUon  of  Marriage 
hy  Eusband — Mortgage  by  Huaband^^Beurvcition  qf  Equity  of  lie- 
demption  to  Husband — Bight  of  surviving  Wife  to  redeem--^  Qto,S, 
c.  60,  8,  78.]  Land  tax  having  been  redeemed,  was  bequeathed 
by  will  to  a  married  woman.  Afterwards  the  husband,  having 
registered  his  marriage  in  the  Land  Tax  Office  in  the  manner 
required  by  the  78th  section  of  the  38  Geo.  3,  c.  60,  mortgaged  the 
land  tax  in  the  form  of  assignment  which  is  prescribed  by  the  Act ; 
he  (by  a  deed  of  even  date)  covenanting  to  pay  .the  mortgage  debt, 
and  reserving  the  equity  of  redemption  to  himself  alone.  Ihe  wife 
survived : — 

Held,  that  the  husband  of  a  proprietor  of  land  tax,  upon  registering 
the  marriage  under  the  Act,  acquires  an  absolute  power  of  disposition 
over  it ; 

Eeldy  further,  that  as  the  husband  in  this  instance  ha4  disposed  of 
the  land  tax  only  to  the  extent  of  the  mortgage  debt,  the  right  of  the 
surviving  wife  to  the  property,  subject  to  payment  of  the  debt,  was 
not  alienated. 

PiGOTT  v.  PlOOTT     .,  ..  -  o  ..  #.  ».        549 

LANDS  CLAUSES  ACT,  s.  119— Lessor's  License— Apix)rtionment     ..  '     112 

See  Apportionment  of  Kent. 
,  Purchase  of  lease  and  reversion  under  ..       310 

See  Declaration  of  future  Biqht» 
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LAPSE — Leg»ey  to  cliarity  which  hw  cenfedr      ....       ..         ,.    •      ...      521 

See  Charity  wnicu  has  ceased. 

LAW,  Accumulations  by  operation  of  ..  .,         ;.     -•  *,  ..       467 

Sfe  AOCUMOLATICWS. 

LEASEHOLD  I NTBREST— Paesing  by  devise  of  freeholds  1 .       278 

See  I>EviSE  OF  Fbbebold  Propebty. 

LEAVE  OF  COURT  for  bill  of  review— WilfiU  default  ,.  ..        13 

See  Suit  charqing  Wilful  Default. 

"LEAVING"  read  "having  had"  ..         ..  ..       265 

See  Death  "  wxtbout  I4Eivikg,** 

LEGACIES,  Contingent— Intermediate  income  of  ..  «.  ..  ..       295 

See  Adjustment  of  Accounts. 

liEGACY — Adeemed  by  gift,  notwithstanding  promise  of  farther  gift     ,.       517 
See  Ademption.    2. 

Demonstrative       ..  ..         •.         ..  ..  .-  ..       140 

See  Demonstrative  Legacy. 

Charged  on  land  an  interest  in  land  under  Morttnahi  Act        ..       106 

See  Mining  Royalty. 

LEGACY,  RESIDUARY  OR  SPECIFIC— ^6ai«m<n/.]  A  testator  be- 
queathed the  mjney  to  be  received  under  a  policy  of  assurance  on  liis 
life,  which,  at  the  date  of  the  bequest,  would  have  amounted  to  £041(5,  . 
to  trustees  u]X)n  trust  to  invest  it  in  Government  securities,  and  j»y 
the  income  to  his  wife  for  life ;  and,  aflber  her  death,  to  pay  tihereout 
two  sums  of  £2000,  which  he  had  agreed  to  settle  ou  his  daughters ; 
and  he  gave  £1000,  (utrt  of  tiie  residue  of  the  money,  to  A, ;  £1000  to 
B. ;  aod  "£4L6,  residue  and  remainder  of  the  moneys  to  be  received 
under  Uie  said  policv,  after  payment  of  the  said  four  several  sums  of 
£2000,  £2000,  £1000,  and  £1000,  with  any  future  additions  tiiat  may 
be  made  oa  the  said  polioy ,"  to  C  £6532  was  recei  ved  under  the  policy^ 
and  invested  in  Reiduoed  3  per  Cents.,  at  94.  At  ^e  death  of  the 
widow  the  prioe  of  the  stock  had  fallen  to  89  :— 

Held,  that  the  legacy  to  O,  waft  a  spediic  legaxsy  of  £582 ;  «nd,  oon- 
sequentiy,  that  the  legacies  tx>  A,^  B,y  aud  C%  must  abate  rateably. 

Wai^pouq  t^.  Apthorp        ..         ..         ..         ..         ..         ,.        37 

LEGAL  PERSONAL  REPRESENTATIVE,  Retainer  by,  after  proof  iu 

bankruptcy  ..  ..  ..  ..  ..  ..  ..  .,       675 

See  Retainer. 

LEGALITY  of  unregifttered  company         ••         •.         ..         «.         .«      695 
See  Unabgistered  Company. 

LEGATEES,  Pecuniary  and  residuar}' — Abatement  for  loss  of  assets      ..      382 
See  Loss  of  Assets. 

LESSOR'S  LICENSE  on  sale  of  leaseholds  to  railway  company iI2 

See  Apportionment  of  Rent. 

LICENSE  OF  LESSOR- on  sale  of  freeliolds  to  railway  company  ..       112 

See  Apportionment  of  Rent. 

LIFE  ESTATE  BY  IMPLICATION.  Testator,  after  giving  an  annuity 
and  legacies  to  his  wife,  and  an  annuity  to  his  father  for  his  life  and 
that  of  his  (testator's)  mother,  left  several  legacies  which  he  wished  to 
be  paid  duty  freo  after  the  death  of  his  father  and  mother ;  after  his 
wife's  death  he  directed  the  remainder  of  his  property  to  be  equally 
divided  among  his  brothers  and  sisters,  if  living ;,  if  <aead,  among  hui 
nephews  and  nieces :— ^ 
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Hdd^  that  the  widow  took  a  life  estate  by  implication  in  the 
residue. 

^UHPHBSTS  v..  BUHPmiEYS  ■ 

LIGHT  FOR  SPECIAL  PURPOSE— Prewrtp^ion—^ncicn^  Lig}u:\  In 
order  to  establish  the  xlght  to  the  aocese  of  au  extvaetdionry  amount; . 
of  light  necessary  for  a  particular  purpose  or  busipess  to  an  ancient 
window,  open,  unintemipted,  and,  known  enjoyment  of  such  light 
in  the  manner  in  which  it  is  at  present  enjoyed  and  claimed  must  be 
shewn  for  a  period  of  twenty  years. 

Lanfbanchi  v.  Macke^zis  ..         •         «; 

LIMITATIONS,  STATUTE  OF— Payment  of  debts  barred  by . . 
See  Debt  babred  by  Statute. 
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LIQUIDATORS,  Removal  of 

See  RbxotaXi  or  Liqoidatobs. 

LIST  OF  CONTRIBUTORIES— Past  and  present  members       ..  135,  458 

See  FoBFETTED  Shabes  ;  Mawjhat.t.tkg, 

LOCKE  KING'S  ACT         407 

See  ScoTOE  Settlskest. 

LOG  QS  PCENITENTIJS,  after  consent  of  married  woman  to  transfer     . .       562 
See  CoKSEVT  OF  Wife. 

LORD  OF  MANOR— Custom  as  to  mines  613 

See  Ikclosure  Act. 

LOSS  OF  ASSETS  after  Appropriatum^Pecunian/  and  Reeidwwy 
Legatees — Ahatemmt^  A  testator,  by  his  will,  dated  iti  1829,  gave 
£2300  bonk  annuities  to  trustees,  upon  trust  to  pay  so  much  of  his 
debts  as  his  ready  money  should  be  insufficient  to  satisfy,  and  to 
invest  the  residue  and  pay  the  interest  to  his  wife  for  life ;  and  after 
her  decease  to  pay  seven  different  legacies  amounting  to  £1075,  and 
to  pay  the  residue  to  A.  B,  absolutely.  The  testator  died  in  1882, 
and  the  estate  was  completely  administered  and  wound  up,  and  no 
part  being  required  for  debts,  the  £2300  was  set  apart  and  appro- 
priated as  trust  fnnds,  and  transferred  into  the  names  of  the  trustees 
upon  the  trusts  of  the  will.  Both  trustees  died,  and  the  administrator 
of  the  survivor  got  possession  of  the  funds  and  misappropriated  the 
greater  part,  so  that  only  £716  was  forthcoming.  The  widow  died  in 
1862  :— 

Htldf  that  there  having  been  a  complete  appropriation  of  the 
fund  awaiting  only  the  period  of  distribution,  and  there  being  no 
deficiency  of  assets,  the  pecuniary  legatees  must  abate  'pari  pasm 
with  the  residuary  legatee,  each  bein^  entitled  to  the  proportion  they 
would  have  had  if  the  whole  amount  had  been  forthcoming. 

Baeee  v.  Fabmeb  ..         ..         ..         ..         ..         ..         ..      382 

•  •  ••  m»  .•        ,       ••  Omtt 

•^  •»  ••  •«*  ••  Ofifi 


,  Abatement  for 

See  Loss  of  Assets. 


LOUISIANA,  Law  of,  as  to  ship 
See  FoBEiON  Coubt. 


MANAGER — Compensation  for  salary  in  winding-up 
See  Salary. 

MANOR,  Conrt  rolls  of<— Fees  not  payable  for  production  in  suit 
See  CouBT  Rolls. 


-,  Meaning  of  word  "  descent "  in  custom 
See  "  Descent." 
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MANUAL  DELIVERY,  Disposal  of  settled  jewels  by 116 

See  Jewels. 

MAERIA6E,  Effect  of,  as  alienation  under  forieitare  clause        ••  ••209 

See  FORFEITTTRE  BT  MARRIAGE, 

MARRIED  WOMAK— AflBdavit  of  no  settlement  dispensed  with  ..       115 

See  Atfidavit  of  no  Settlement. 


-,  Revocation  of  consent  to  transfer  by 


See  Jewels. 


See  CoKBENT  OF  Wife. 

Power  to  dispose  of  settled  jewels   ..         ..  ..      116 


-  Titlo  to  reversionary  interest  after  divorce ..  ..       162 


See  Reybbsiokakt  Ihtbbest. 

MARSHALLING-  as  hetween  paat  aaid  present  Members — Companies  Aci^ 
1862, «.  38 — Windinff-up — ContribtUaries — LiabUity  of  past  Membei'sf\ 
The  principles  on  whioh,  under  s.  S8  of  the  Companies  Ad,  1862,  the 
liability  of  the  transferors  of  shares  in  a  limited  company  within  a 
year  of  the  commencement  of  the  winding-up  is  to  be  asoertaincd  and 
enforced,  and  the  mode  in  which  the  amount  for  which  such  trans- 
ferors mtiy  be  liable  is  to  be  applied  in  payment  of  the  debts  of  the 
companies,  considered. 

In  re  Barned's  Bakkino  Cohpant.    Akdrews'  Case  ..  ...      458 

MEASURE  OF  COiMPENSATION  for  wrongful  mining  ..  ..      432 

See  Ghampebtt. 

MINE,  Measure  of  compensation  for  wrongful  working       ..         ..  ..      432 

See  Chahpbbtt. 

^ilNES — Right  under  Canal  Act  to  support..         ..         ..         ..  ..        19 

See  Canal. 


under  Inclosure  Act    ..         ..         ..         ..  ..  ..     613 

See  Inclobuiub  Act. 


MINING  ROYALTY  not  a;i  interest  in  Land  under  Mortmain 

Statute  (^Mortmain  (9  Geo.  2,  c.  36,  s.  Z)— Gift  for  CkaritabU  Uses 
— Legacy  enlarged  on  Jxind — Arrears  of  Kent  J]  A  legacy  charged  on 
land  is  an  interest  in  land  within  the  Statute  of  Mortmain,  s.  3,  and 
cannot  while  it  remains  unpaid  bo  bequeathed  for  charitable  uses  by 
the  legatee. 

A  testatrix  demised  the  minerals  under  certain  lands  in  considera- 
tion of  a  surface  rent,  and  of  a  sum  of  £5039  Is,  3<2.,  to  be  ^^nid  by 
half-yearly  instalments,  at  the  rate  of  £750  per  acre  for  such  part  of 
the  minerals  as  should  be  gotten  by  the  lessees,  until  the  whole  sum 
was  completely  paid,  with  powers  of  distress  and  re-entry  in  default  of 
payment.  At  tne  death  of  the  testatrix  one  instalment  was  duo  and 
unpaid  >- 

Ilddf  that  it  was  in  the  nature  of  rent^  and  passed  under  a^residuary 
bequest  in  favour  of  charities. 

Brook  v,  Badlet     ..         ..         ..         ..         ..         ..         ..      106 

MISREPRESENTATION  IN  ?EOSTE(yrVS-^ Rectification  qf  Register^ 
Fraud —  Variance  hetioeen  Prospectus  and  Articles^  By  the  urospectus 
of  a  freehold  land  and  brickmaking  company,  issued  in  Octooer,  1865, 
by  the  promoter  and  certain  directors  who  had  been  induced  to  join  in 
the  project  of  starting  the  company  by  a  bonus  of  £100  each,  and  the 
promise  of  £600  a-ycar  remuneration  money,  it  was  announced  that  the 
capital  was  to  be  £25,000  in  5000  shares ;  that  a  dividend  of  15  per 
cent,  had  bcen|cuarantecd  for  five  years ;  that  a  freehold  estate  had  been 
purchased  for  £6250 ;  that  one-half  the  required  capital  had  been  «ub- 
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scribed  by  the  directors  t^nd  their  friends ;  and  tlmt  A,^  tho  land  pn>« 
prietor,  had  taken  500  shares.  In  the  same  pros^iectus  were  embodied 
reports  of  surveyorsy  whiok  apoke  of  the  land  as  the  *'  property  *'  and 
the  "  estate  "  of  A,  By  the  memorandum  of  association,  registered  on 
the  21st  of  November,  1865,  the  objects  of  the  company  were  given  as 
more  extensive  than  those  announced  in  the  prospectus.  By  the 
articles  of  association  it  was  stated  that  the  comymny  was  established  ^ 

for  the  purpose  of  purchasing  a  particular  piece  of  land  for  £6250,  and 
that  the  directors  were  to  pay  the  promoter,  as  a  reimburBement  for  all 
costs,  charges,  and  expenses  of  every  kind,  £1500.  The  facts  were 
that  no  guarantee  other  than  a  verbal  guarantee  by  the  promoter  was 
ever  entered  into ;  that  in  September  and  October,  1865,  the  promoter 
contracted  with  A.  for  the  purchase  from  him  of  the  land  described  in 
the  prospectus  and  articles  for  £1500,  of  which  £500  was  to  be  paid  in 
shares ;  and  then  verbally  agreed  with  ihe  directors  to  resell  it  to 
them  for  £6250 ;  that  the  directors  took  only  twenty  shares  each,  and 
that  the  whole  of  the  shares  subscribed  for  did  not  amount  to  one-half 
of  the  capital. 

Plaintiff  having,  on  the  7th  of  November,  1865,  applied  for  100 
shares,  and  paid  £100  for  deposit,  £100  for  allotment,  and  two  calls  of 
£100  each,  filed  tho  bill  in  October,  1866,  against  the  company,  the 
directors,  and  the  promoter,  seeking  to  have  his  name  removed  from 
the  list,  and  to  have  the  moneys  returned,  on  the  ground  of  fraudulent 
misrepresentation  and  suppression  of  facts.  A  petition  for  winding  up 
the  company,  which  had  paid  one  quarterly  dividend  only,  was  pre- 
sented in  September,  1860,  and  a  winding-up  order  was  made  in 
November  following  :— 

Held,  that  the  Plaintiff  was  not  entitled  to  relief  on  the  ground  of 
failure  of  the  promised  guarantee,  he  having  made  no  inauiry  into  its 
nature  or  existence ;  but  that  he  was  entitled  to  relief  on  the  ground  of 
the  misrepresentations  as  to  the  amount  of  subscribed  capital,  and  as 
to  the  purchase-money :  and  his  name  was  ordered  to  be  removed 
from  the  list  of  mcmoers,  together  with  an  aocx>uiit  of  receipts  and 
payments,  and  repayment  of  the  balauoo  to  him,  with  costs,  against 
all  the  Defendants. 

It  is  not  open  to  a  slmreliolder  who  has  taken  a  dividend  to  complain 
that  the  objects  of  the  company,  as  stated  ia  the  articles,  are  more 
extensive  than  those  stated  iu  the  prospectus. 

Observations  on  the  framing  of  a  prospectus. 
Keist  v.  F&kehold  Laihd  and  BaicKUAKiNa  Compakt..         ..       588 

MODIFICATION  of  bequest  by  intention 98 

See  Referential  Bequest. 

MORTG-AGE  of  wife's  property,  reserving  equity  to  husband       ..         ..       549 
See  Land  Tax* 

Priority — ^Neglect  to  obtain  deeds    ..         ..  ..         ..       397 


See  Priobitt  tbom  INBauoBNOE. 


Priority  between  stop  orders  ..         ..         ..         ..         .♦      462 

See  Stop  Ordeb. 

MORTGAGE  OF  SHIP— Creditors'  suit  in  Louisiana 62 

See  Fobezon  Goubt. 

MORTGAGEE,  Deposit  on  order  for  sale  implied  to  costs  of  first ..  ..       156 

iSee  Deposit  on  Obdbb  fob  Saus, 

MORTGAGES,  Consolidation  of 537 

See  Consolidation  of  I^Iobtoageb. 

MORTMAIN— Legacy  to  charity  which  has  ceased  ..  ..  ..       521 

See  Chabity  which  has  ceased. 
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MORTMAIN — Converaion  in  favour  of  charity 78 

See  GoNVEBSiON. 

Legacy  charged  on  land — ^Mining  royalty 106 

See  MuaNG  Royalty. 

Shares  in  land  Bocieties  ..         ..  ..         ..         *.      272 


See  Shakes  in  Lakd  Societies. 

NEAREST  OP  KIN— Next  personal  representatiTe         359 

See  Next  Pebsonal  Repbbsektativk. 

NEGLIGENCE  as  to  deeds— Priority  397 

See  Pbiobity  fbom  Negligenxe. 

NEXT^OF  KIN  taking  under  gift  to  heirs  and  assigns 171 

See  Heibs  aio)  Assigns. 

Next  personal  representative  ..  ..      359 

See  Next  Pbbsokal  Refbesektattve. 

NEXT  PERSONAL  REPRESENTATIVE— C7on«<r«c4ion  o/.]  A  testa- 
tor gave  £2000  in  trust  for  his  daughter  for  lifiB,  with  remainder  to 
her  children ;  and,  if  she  should  die  without  issue,  then  "  to  the  next 
personal  representatives  "  of  the  daughter  so  dying  as  aforesaid. 

The  daughter  died  without  issue,  leaving  a  hushaud,  a  hrother  and 
sister,  and  a  niece  surviving : — 

HMf  that  the  hrother  and  sister,  as  the  nearest  of  kin,  were  entitled 
as  joint  tenants. 

Stockdalb  V.  Nicholson    ..         ..         ..         ..         ..         .,359 

NOTICE  to  pay  interest  on  calls 184,250 

See  Iktebest  on  Call  in  Winding-up.    1,  2. 

NOTICE  OF  APPLYING  FOR  ORDER  of  Revivor       ..         ..         ..      256 

See  Reyiyob. 

NOTICE  OF  MOTION  to  discharge  order,  Title  of  256 

See  Reyiyob. 

NOTICE  TO  TRUSTEE,  Formqf—EquiiaUe  Interest^ Alignment -- 
Priority,']  Upon  an  assignment  of  an  interest  in  a  trust  fund,  it  is 
the  duty  of  the  assignee  to  give  notice  of  the  assi^ment  to  the  trustee ; 
and  the  only  notice  availahle  in  law  is  formal  notice  given  hy  the 
person  intending  to  claim  the  henefit  of  it,  or  by  an  agent  on  his 
behalf. 

Where,  therefore,  a  trustee  became  aware  of  the  insolvency  of  his 
ceBiui  que  trust  by  reading  in  a  newspaper  an  advertisement  of  a 
petition  in  the  Insolvency  Court,  and  he  believed  and  acted  on  the 
information  so  acquired :— 

Held,  nevertheless,  that  a  person  who  had  taken  a  mortgage  of  the 
cestui  que  trusfs  interest,  subsequently  to  the  insolvency,  was  entitled 
to  priority  over  the  assignee  in  insolvency,  by  reason  of  his  having  been 
the  first  to  give  formal  notioe  to  the  tnistee. 

Lloyd  v.  Banks      ..         ..         ..         ..         ..         ..         ..      222 


OFFICIAL  LIQUIDATOR,  Suit  hy,  under  Companies  Act,  1862,  s.  95-- 
Company  registered  under  7  Qeo  4,  c.  46 — Sanction  of  Court — Lia- 
hility  <f  Devisees  of  deceased  Shareholder  to  Calls,']  A  testator,  who 
died  in  1855,  was  a  shareholder  in  a  banking  comi)any  rc^stered 
under  7  Geo.  4,  c.  46,  and  had  executed  the  deed  of  settlement,  under 
which  he  had,  for  himself  and  his  heirs,  covenanted  to  perform  the 
articles.  The  deed  provided  that  the  representative  of  a  deceased  pru* 
])rietor  might  either  sell  the  shares^  or  become  a  proprietor  in  respect  of 
them,  and  have  them  transferred  into  his  own  name,  in  which  case  he 
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sboald  execute  the  deed,  and  on  his  neglecting  to  do  so  for  three        ^ 
months  after  notice  given  to  him,  the  airectors  might  forfeit  the 
shares.  , 

The  testator,  by  his  will,  appointed  K,  his  executor,  and  bequeathed 
to  him  his  residuary  personal  estate,  including  his  shares,  and  gave  his 
real  estate  to  him  and  to  other  devisees. 

K,  did  not  sell  the  shan*s,  which  remained  in  the  testator's  name  ; 
he  took  no  steps  to  become  proprietor,  and  the  dividends  were  paid  to 
him  as  executor.  In  1864  the  company  was  ordered  to  be  wound  up 
under  the  Companies  Act,  1862,  and  K,  was  made  a  contributory. 
The  official  liquidator  filed  a  bill  on  behalf  of  himself,  and  all  other 
creditors  of  the  testator,  against  K,  and  the  devisees,  for  the  adminia- 
tion  of  the  testator's  estate,  and  to  enforce  the  calls  against  the  real 
estate: — 

Held,  that  the  suit  was  properly  institnted  by  the  official  liquidator 
under  s.  95  of  the  Companies  Act,  by  the  general  authority  given  by 
the  Court,  without  any  special  order : 

Held,  also,  that,  notwithstanding  the  lapse  of  time  since  the  testa- 
tor's death,  the  real  estate  in  the  hands  of  the  devisees  was  liable  to 
the  payment  of  the  calls. 

IVrquand  v.  KiBBT  123 

OMISSION  OF  DEBT  /ram  SchediUe  whm  it  avoids  Compositum  Deed-^ 
Bankruptcy  Act,  1861,  s.  192 — BeasonaUe  Provisions — Jurisdittum 
as  to  Order  of  22nd  May,  1862.]  A  deed  under  the  Bankruptcy 
Act,  1861,  s.  192,  is  not  to  be  deemed  unreasonable  on  the  ground 
that  it  postpones  the  payment  of  the  debts  for  two  years,  al- 
though it  gives  no  benefit  to  the  creditors,  except  the  covenant  of 
the  debtor. 

SemUe,  a  deed  which  is  assented  to  by  the  required  majority  of 
creditors  cannot  be  unreasonable,  unless  it  gives  them  some  advan- 
tage over  the  minority. 

The  omission  of  a  debt  from  the  schedule  is  not  a  ground  on  which 
the  Court  of  Chancery  can  hold  a  deed  to  be  invalid,  if  the  require- 
ments of  the  192nd  section  of  the  Bankruptcy  Act,  1861,  are  satisfied* 

I'he  question  of  compliance  with  the  General  Order  of  the  22nd  of 
May,  1862,  is  not  one  to  be  considered  by  a  Court  of  Equity* 

In  re  Biobhond  Hill  Hotel  Company.    Ex  parte  KiNa         ••       566 

ONUS  OF  PROOF  of  death  within  seven  years     ..  ..         ••  ..       416 

Ses  Pbebitmption  or  Dkatb. 

OPTION  OF  PURCHASE  at  Valuaiion^Specifie  Petformanee^Partner' 
9hip—'Befusal  by  the  selling  Partner  to  altow  his  Valuer  to  proceed-^ 
No  CofntractI\  A.  and  B^  being  in  partnership  as  distillers,  came 
to  an  agreement  whereby  B,  was  to  buy  out  A»,  and  it  was  agreed 
that  if  B,  should,  during  AJs  life,  be  desirous  of  retirinst,  he  should 
^▼e  notice,  and  A,  should  then  have  an  option  of  re-purchase,  on  the 
terms  that  within  six  months  after  notice  by  A,  the  premises,  good- 
will, stock  in  trade,  and  all  such  of  the  subsisting!;  contracts  as  A, 
should  be  willing  to  take,  should  be  valued  "  in  the  usual  way  "  by 
t^vro  valuers,  one  to  be  named  by  A,,  the  other  by  B^  or  by  the  umpire 
of  the  two  valuers.  B,  cave  notice  of  his  intention  to  retire ;  where- 
upon A,  gave  notice  of  his  intentiun  to  re-purchase ;  and  two  valuers 
mrere  appointed ;  but  after  the  appointment  B,  refused  to  allow  his 
valuer  to  proceed  with  the  valuation : — 

Held,  on  the  authority  of  Milnes  v.  (?*ry  (14  Ves.  400),  and  Wilksr. 
J>avis  (3  Her.  507),  that  there  was  no  contract  between  the  parties  which 
the  Court  could  s()ecifically  enforce. 

ViCKEBS  tr.  ViCKKBS  529 
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OBDER  AS  TO  SALE^Execution  issndd  before  wixxding^up     ^        ..689 
See  EXSOUTIOK  ibsdbd  sbfobb  Wikdin6*<up. 

ORDER   IN   BANKKUPTCY    of    22nd  May,    ISe^.-JuriAdiction— 

Omission  in  schcdtilc       ..  ..  ..  ..  ••         ..         ..566 

See  Omission  of  Debt. 

ORDER  OF  RBVIVOB  in  abated  suit        256 

iSaeREViYOft. 

ORDER  OF  2Gth  November,  1862,  void 250 

See  Iktebest  ok  Call  is  WiSDnw-iTP.    2. 

OUTFIT,  Whether  an  advance         305 

See  Advances. 

FAII>-UP  SHARES,  allotted  to  subscriber  of  memonuidum        ..      .  •»      238 
See  Subscriber  or  Mshobahdoil 

PAST  HOLDER  of  forfeited  shares 135 

See  Forfeited  Shares. 

PAST  MEMBERS,  List  of  contributorics  as  to       ..         ..     .    ..         ..      135 

See  FoRFjEi:]^|U)  Shares. 

. ...  ■  Liability  of>  in  winding-up       •.     *   .•         ..         «»      458 

See  Marshalling. 

PAYMENT  OUT  OF  COURT— Affidavit  of  no  settlement  dispensed  with     115 
See  Affidavit  of  no  Settlement. 

PECUNIARY  AND  RESIDUARY  LEGATEES— Abatement  for  loss  of 

assets        382 

See  Loss  of  Assets. 

PENALTY,  Cliarge  of  money  due  on  bond  limited  by       ..         ..         •.      467 
See  Charge. 

PENALTY  UNDER  FOREIGN  LAW,  Plea  (f^DtMwery^For/tdlure.'i 
To  a  bill  by  the  United  States  of  Amerieaf  praying  an  account  of  all 
moneys  received  by  the  Defendant  as  agent  of  the  so-called  Qovem" 
ment  <fihe  Confederate  States  of  America  in  this  country,  and  conse- 
quential relief,  the  Defendant  pleaded  that,  by  an  Act  of  Congress,  the 
property  of  all  persons  acting  as  aecnts  of  the  Conftdetate  Oovem*' 
merit  was  made  liable  to  confiscation,  and  that  proceedings  in  rem 
were  actually  pending  in  the  United  States  to  obtain  a  sei£ure  of  iiis 
property  on  the  ground  of  such  agency ;  that  no  pardon  bad  been  ex- 
tended to  Defendant;  and  that  it  was  inequitable  for  the  Uniied  Slates 
to  sue  for  relief  in  this  Court  without  fii'st  waiving  the  forFeiture,  and 
abandoning  the  proceedings  in  rem. 

Pica  allowed  on  the  ground  that  he  who  seeks  equity  most  do 
equity,  and  that  the  Plaintiffs  were  not  entitled  to  the  assistatice  of 
equity  in  this  country  to  obtain  the  moneys  held  by  the  Defendant  as. 
agent,  without  waiving  the  forfeiture  to  which  Lis  agency  exposed 
him  in  the  United  States.  

The  case  distin;;uishcd  from  TlieKing  of  the  Two  Sicilies  y.  TTiTZbox 
(1  Sim.  (N.S.)  310),  by  the  admission  by  the  Plaintiffs,  upon  the 
IJresent  record,  of  the  facts  averred  in  the  plea  in  bar  of  the  discovery  - 
and  relief  sought  by  the  bill. 

United  States  OF  America  V.  McBjlb    ..         «.         k.         ^     ^27 

PERMANENT  BUILDING  SOCim:Y ^  Winding-up  ^  Ltahaities  of 
unadvanoed  SharehMers  inter  «? — Oall  to  adjust  Bights.']    By  ^~ 
rules  of  a  permanent  building  society,  established  in  1850,  it  was  pro- 
vided that  the  ultimate  vali:^e  of  each  share  should  be  £120,  and  tbfi . . 
monthly  subscriptions  on  each  share  lOs*}  that  membcHrs  should  join 
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in  snoceflMve  latehee,  and  that  alltnenibers  skoilld  oontiBue  to  {»^  for 
the  term  of  fourteen  yewn,  or  till  Rooh  time  rs  each  of  the  shares  of 
the.eaana  date<should  have  attained  £120.  Itwa^  provided  that  any 
shai'eholdcr  who  should  he  desirous  of  withdrawing  might  do  so  on 
giving  one  month's  notice  in  writinc;,  and  such  shareholder  should 
receive  hack  the  suhscriptions  then  paid,  with  interest  at  5  per  cent. ; 
and  that  if  more  than  one  shareholder  should  giVe  notice  to  with-- 
draw  at  one  time  they  should  he  paid  in  rotation  according  to  priority  - 
of  notice.  It  was  also  provided  that  the  funds  of  the  flociety  should 
belong  to  the  memhers  in  piopoiTtion  to  the  time  thev  had  been  sub- 
scribers,  and  that  no  dissolution  should  be  completed  until  the  close 
and  maturity  of  all  shares  then  in  existence. 

Losses  having  been  incurred  through  the  frauds  of  a  secretar}',  the 
society  was,  in  March,  1S65,  wound  up.  All  debts  having  been  paid, 
there  remained  a  savplus  snffloient  to  pay  each  shateholdor  about  lO^i 
in  the  pound  on  the  value  of  his  shares,  aoootding  to  the  period  of  his 
subscription  at  the  date  of  the  winding-up  order.  A  call  bavixig  been 
made  to  adjust  the  rights  of  the  contributorieS)  inter  se,  upon  sum- 
mons by  the  official  liquidator  to  discharge  the  oider : — 

Hddf  that  the  assets  of  the  company  belonged  to  the  members  pro 
raid  according  to  their  respective  periods  of  subscription ;  that  a  call, 
in  order  to  equalise  the  value  of  all  the  shares,  was  not  necessary  or 
proper ;  and  order  for  call  discharged. 

In  re  Doscastkr  Termakekt  Buildino  »SociETy  ..         ..       579 

FLEA  of  submission,  Amendment  of  ..  ..  ..  ..  ..         77 

^6  Arbitbatiok. 

PLE A  ;0F  PENALTY  under  foreign  law. ..         „       327 

See  Penalty  under  Foreign  Law. 

PLEDGE  BY  FACTOR— Whether  for  antecedent  dobt 315 

See  Factors'  Acts. 

POWER**-Aoeeleration  of  reroainders  .*  .,  .►  ...       ^,  ,    .209 

See  FoBTEiiVBE  mr  Mabbiaoi. 

PRACTICE— Amendment  of  plea  of  submission     ..         77 

'  iSffe  ArditrATIox.  '  ... 

Form  of  foreclosure  decree         ..         ..  ..         ..       537 

See  Consolidation  of  Mortgaobs* 

'  Calls  not  set  off  against  coats  of  winding-np  petitioner  ..       138 

See  Costs  of  Windino-uf  Petition* 

. Declaration  of  future  right        ..  ..  .,  ..  ..       310 

See  Declaration  of  Future  Right. 

in  winding-up— Delinquent  director    ..         ..         ,.         ..       244 


See  Delinquent  Dibbctob. 


—  Application  of  deposit  under  16  A  16  Vict  c«  66)  s.  48        ♦•       156 
See  Dbpobit  on  Order  for  Sale. 

-  Examiwvtion  of  witness  in  winding-up  453 


See  Examination. 

—  Sanction  of  Court  to  suit;  by  official  liquidator  ,.     .    ^,       123 

See  Official  Liquidator. 

Production  of  doooments  as  to  compromise    «.         ,^        ..       254 


See  Production  op  Documents. 

-^  Revivor  in  abated  suit — Title  of  motion  to  disohatge  .•       256 

See  Revivor. 

Wilftil  default     ,.  ..  .,  ,,  ..  .,  ,.         13 


See  Suit  charoinc^  Wilful  DEFAtTLT. 
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PRACTICE — Formofsuitby  unregiateredcompauj         ,•.         ...;.-.       695 
/See  Ukbegibtered  Company. 

PRECATORY  TRUST.]  Bequest  •*  of  all  my  property  to  my  husband, 
hoping  he  will  leave  it  after  his  death  to  my  son,  if  he  is  worthy  of 
it,'  accompanied  by  the  following  explanation  :  "My  reasson  for  leaving 
all  I  have  to  dispose  of  to  my  husband,  and  in  his  entire  power,  ia, 
that  my  son  is  already  certain  of  a  fortune,  and  that  I  cannot  now  feel 
any  certainty  what  sort  of  character  he  may  become.  I  therefore 
leave  it  to  my  husband,  in  whose  honour,  justice,  and  parental  affec- 
tion I  have  the  fullest  confidence.  If  my  son  dies  before  my  husband, 
though  I  leave  all  without  reservation  to  my  dear  husband  to  dispose 
of  as  he  thinks  fit,  yet  should  my  son  leave  any  children,  I  do  not 
doubt  it  will  go  to  them  from  him,  knowing  his  steady  principles,  and 
clear  judtnnent  of  right  and  wrong,  and  his  sense  of  justice :" — 
Etld^  not  to  create  a  trust. 
Baton  v.Wattb 151 

PREMIUM  FOR  ARTICLES  abandoned  on  advance       305 

Stt  AnvANCES. 

PRESCRIPTION  as  to  li<:ht  for  special  purpose 421 

Set  Light  fob  Special  Pubpose. 

PRESUMPTION  OF  DEATH—JEirptra^ion  of  Seven  Yean;]  Where  a 
man  has  not  been  heard  of  for  seven  years,  there  can  be  no  presump- 
tion of  his  death  until  the  expiration  of  that  period ;  those  who  allege 
the  death  within  that  period  are  b6uiid  to  prove  the  fact.  Con** 
sequently,  where  a  legacy  was  left  to  a  man  who  was  last  heard  of  in 
1854,  by  a  testator  who  died  in  1860,  the  legacy  was  held  not  to  have 
lapsed,  but  to  be  payable  to  his  personal  representatives. 

/n  r«  Bekham's  Tbdst       ,.         ..         .,         ..         ..         ..       416 

PRICE  OF  COMMISSION  on  advance 305 

'    Set  Advajkoeb. 

PRINCIPAL  AND  SURETY— Release  of  surety 45 

See  Release  of  Subett. 

PRIORITY  between  stop  orders ..       462 

Ste  Stop  Order. 

PRIORITY  FROM  NEGLIGENCE— Jlfor^flPaye-ri)«pow*  t/  Deeds,}  JL, 
having  contracted  to  purchase  an  advowsou,  borrowed  from  B* 
£2500,  and  covenanted  with  him  to  pay  for  and  convey  the  advowsoa  to 
him  within  ax  mootha.  A^  completed  the  pniobase  of  the  advowaoD» 
but  never  conveyed  it  under  the  covenant.  He  sul^seqnently  bonowod 
£1000  from  6\,  and  covenanted  to  convey  to  lum  the  «dvow90n,  and 
deposited  with  him  the  title  deeds^  but  there  was  no  conveyance  of 
the  legal  estate : — 
EeM,  that  the  first  mortgage  must  be  postponed  to  the  second, 
Latard  v.  MaiH)    ..         •.         ••         ••         ..         .,         ,.      397 

PRIVILEGE  of  documents  as  to  compromise         ••         ••         ..         ••      254 
See  Pboductioj?  of  DocuMxarrB, 

PRIVITY  OF  CONTRACT  on  succettive  sales  hi  Stock  Ihechange         ..       6T2 
See  Shabbs— CT7BiH)it  of  Stock  ExcHAimB. 

PRODUCTION  of  court  rolls  in  suit,  Without  fees  ..         ...         ..  1 

See  Court  Rolls. 

PRODUCTION  OF  DOCUMEJ!?TS  as.io  Camr^mue-^P^ivdegt^ 
Practice,']  A  party  to  a  suit  cannot  be  required  to  produce  documents 
relating  to  the  compromise  of  a  dispute  (between  himself  -and  a  pevsoa 
not  a  party  to  the  suit* 

'Vy^^BicsK  Vr  QfiBBii'g  CohkOQn^  OxFOBO  (Na  2) . I         ••...••      254 
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PROOF  IN  BANKRUPTCY,  Retainer  by  executor  after  .. 
See  Retaineb. 

PROSPECTUS,  MsrepreBentaticm.  in  

iSee  MiaBEPAESENTATiON  IK  Prospkctus  .. 

^  '•  ••  <•  ••  «. 

PR0VIS.0  for  deduction  from  reaiduary  share,  Failure  of  .. 
See  RssmuE. 
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QUORUM  OF  DIRECTORS,  What,  necessaty  for  ForfeUure^Megister 
— Winding-^p — Conirihutoryn']  Where  the  articleB  of  ajsaociation  of 
a  company  do  not  prescribe  the  number  of  directors  required  to  con- 
stitute a  quorum,  the  number  who  usually  act. in  conducting  the 
business  of' the  cotirpany  will  constitute  a  quorum* 

A  forfeiture  of  shares  by  two  out  of  six  directors  held  valid. 

Where  shares  have  been  forfeited  by  a  valid  resolution  of  directors, 
it  is  immaterial  tliat  the  name  of  the  owner  has  not  been  xemoved 
from  the  register  of  members. 

In  re  Tavistock  Ibonworks  Compant.    Lysteb's  Case 


RAILWAY  COMPANY,  Lessor's  license  for  sale  to 
Bee  Apportionment  of  Rent. 


,  Purchase  of  lease  and  reversion  by 

See  Declabation  of  Futobe  Right. 

*,  Injunction  against  obstruction  by 


Bee  Trespass. 

RECTIFICATION  of  voluntary  settlement 

See  Voluntary  Sbttibment. 

RECTIFICATION  OF  REGISTER  after  Winding'Up--Tmngfer--25  A 
26  Vict  c,  89,  8,  35.]  Upon  the  purchase  of  shares  In  a  banking  com- 
pany, the  transfer  was  executed  by  both  transferor  and  transferee,  atMl 
left  at  the  office  of  the  company  by  the  transferee  for  registration,  the 
day  before  the  company  stopped  payme;jt.  A,  voluntary  winding-up 
was  ordered  to  be  continued  under  the  supervision  of  the  Court,  and 
the  liquidators  registered  all  the  transfers  lying  at  the  office  : — 

Held,  that  the  Court  had  powefi*,  under  the  85th  section  of  the  Cbm- 
paniee  Act,  1862,  to  rectify  the  register;  and  ordered  that  the  name 
of  the  transferee  should  stand  on  the  register  and  the  list  of  contribu- 
tories  in  place  of  that  of  the  transferor. 

In  re  Ovebend,  QuBTinnr,  and  Co.    Ward  and  Gabfit^s  Case 

REFERENTIAL  BEQXTEST— Intention  of  Testator,']  A  testator  gave 
his  real  and  personal  estate  to  trustees  as  to  one-fourth  to  A,  for  life, 
and,  after  her  decease,  in  trust  for  her  children,  and  la  default  of 
children,  in  trust  for  B.,  C,  and  2>.,  and  their  issue,  in  the  same 
manner  as  thereinafter  directed  respecting  their  original  shares ;  as  to 
one  other  fourth  to  B,  for  life,  and,  after  his  decease,  in  trust  for  his 
children,  and»  in  default  of  children,  in  trust  for  A.y  C,  and  i>.,  and 
their  issue,  in  the  same  manner  as  dirsoted  respecting  their  original 
shares ;  as  to  one  other  fourth  part  upon  trust  for  C,  and  her  children 
by  reference  to  the  share  of  A.  using  the  same  referential  expressions 
as  are  next  given  concerning  the  remaining  share;  and  the  fourth 
share  he  bequeathed  upon  trust  ibr  the  benefit  of  Z>.  and  his  children 
upon  the  trusts,  and  subject  to  the  powers  and  authorities,  and  with 
the  like  remainders  over  in  default  of  issue,  and  similar  and  In  all 
respects  corresponding  with  the  trusts,  powers,  and  authorities  ex-> 
presj^  and  declared  oonceming[  the  dne^fourth  share  bequeathed  in 

Vol.  iv. be'  2 


233 

112 
810 
174 

30 


189 


19S  Bmix 


Plot 


trust  for  B,  and  his  daldron  as  elTeetiialiy  as  if  the  «uno  teasta  were  • . 
there  repeated.    D,  died  unmarried : —  ,     ,^ 

Hdd^  that  the  fourth  share  went  over,  upon  the  death  of  D,  without 
issue,  to  the  other  three  l^tees,  A,^  B^  and  C 

SUBTEEB  V.  HOPKIKSOX •  ••  «.  98 

REGISTER,  Correction  of,  whether  necessary  for  forfeitara         ..         •*      2^ 
See  QuoBUK  of  Dxrbctobs. 

,  Transferee  put  on,  after  winding-up    •.         ..         ..  ..       189 

See  Rectifioatiok  of  RsaisTEB. 

REGISTRATION  of  bill  of  sale  as  against  liquidator  unnecessary  ..    ,  601 

Set  Debbmtubes. 

by  husband,  effect  on  wife^a  land  iax  «•         ..         ••      549 

See  Lakd  Tax. 

REGULATIONS  as  to  solicitors*  fees  and  charges,  construction  of  ..      352 

See  Scale  of  Costs. 

RELEASE  OP  SURETY— Jbw<  and  several  Bond  hy  Principal  tend 
Sureties — Non*  execution  by  Principal.']  A  surety,  who  has  executed 
a  bond  on  the  faith  of  its  being  executed  l^  the  principal  debtor  aleo^ 
cannot  be  released  from  his  oblation  on  the  ground  that  the  principal 
has  never  executed  it,  if  the  principal  has  executed  an  instrument  on 
which  the  surety  may  sue  him  and  become  a  special^  creditor  of  his. 

Cooper  v,  'Eyaispa     ..         ..         ..         ..         ••         ..         ..        45 

REMOVAL  OF  LIQUIDATORS— Fo?wntor^  Winding-^p  under  Supervi- 
sion — AtUhority  of  Court —  Companies  Act,  1862,  ss,  141, 150.]  When 
a  company  is  being  wound  up  voluntarily  under  the  supervision  of  the 
Court,  the  Court  has  a  discretionary  power  to  remove  the  liquidators 
appointed  by  the  company  without  any  proof  of  misconduct  or  unfit-  ' 
ness  on  their  part,  if,  having  regard  to  all  the  circumstances.  It  is  of 
opinion  that  their  removal  will  conduce  to  the  more  efficient  winding 
up  of  the  company. 

In  re  Marseilles  Extexbiok  Railway  akb  Lajsd  Comfakt  ..      C92 

RESIDUARY  AND  PECUNIARY  LEGATEES— Abatement  for  loss. 

of  assets .. 893 

See  Loss  of  Assets. 

RESIDUARY  OB  SPECIFIC  legacy         37 

See  Leoact,  Residuabt  or  Specdio. 

RESIDUE  in  Shares  subject  to  Proviso  for  Deduction — Failure  <f  Proviso 
as  to  <me  lield  to  import  Failure  as  to  aUi]  A  testator,  who  had  been 
twice  married,  and  had  three  sons  by  the  first  marriage,  and  a  son  and 
a  daughter  by  the  second,  gave  his  residuary  estate  to  his  five  children, 
share  and  share  alike,  the  shares  of  his  sons  to  be  payable  at  twenty- 
one,  and  of  his  daughter  at  that  age  or  upon  marriage,  with  a  dft  over 
in  case  of  death  before  the  shares  became  payable ;  and  he  directed 
that  in  case  his  three  children  by  his  first  wife  should  receive  any 
moneys  which  should  become  payable  to  them  as  the  efafldren  cf  their 
mother,  such  moneys  should  be  considered  as  a  deduction  from  the 
shares  of  such  children,  it  being  his  desire  that  all  his  children  ahould 
share  and  share  alike.  After  the  eldest  child  attained  twenty-one,  but 
before  any  of  the  rest  attained  that  age,  the  children  of  the  first  mar- 
riaj:e  became  entitled  to  a  fund  as  children  of  their  mother : — 

Held,  that,  as  the  share  of  this  fund  coming  to  the  ddest  son  oould 
not  be  deducted  from  his  share  of  the  residue,  and  it  was  the  ihtezrtion' 
of  the  testator  that  the  proviso  in  his  will  should  operate  on  all -the 
children  alike,  no  deduction  could  be  made  from  the  shans  of  tbe 
other  children  of  the  said  marriage. 

Stares  v.  Penton  ••         ..        «.         *•    '    «•        ^        ••       ^ 


INDIX 


B£SIDUE,  Ascertainment  of,  after  illegil  gift  of  uncertem  amoa 
8ee  Chabity  which  has  ceased. 


Deduction  from,  of  ^alue  deiiyed  aliunde 


See  RssiDUE. 

K£TATNER5yiSb;eeu<(r--Pro^m.BofwETti^^  A 

legatee  of  a  testator,  part  of  whose  assets  consisted  of  a  c 
intestate,  leaving  the  debtor  one  of  his  next  of  kin ; — 

Bdd,  that  the  administratrix  de  honis  non  of  the  testator, 
also  administratrix  of  the  intestate,  could  not  retain  the  debt  i 
debtor's  distributive  share  in  the  intestate's  estate. 

The  executor  of  the  testator  proved  the  debt  under  thi! 
bankruptcy,  and  received  a  dividend  on  the  proof:—* 

Meldf  that  he  had  not  thereby  abandoned  or  lost  the  right 
the  debt,  leas  the  dividend,  out  pf  the  share  of  the  bankrupt, 
the  residuary  legatees. 

StAHMEBS  V.  EUJOTT  • 

BEVERSIONART  INTEREST  of  Divorced  Wt/e^SubeequeTU 
Tenmmtfer  Life — Survivorehip  of  Divorced  JStuhind,]    B] 
of  the  Court  of  Divorce,  a  marriage  between  a  husband  and 
declared  to  be  dissolved.    At  the  date  of  the  decree  the  wif ! 
titled  to  a  reversionary  interest  in  a  sum  of  stock  which  was  e  i 
before  her  marriage,  and  had  been  the  subject  of  a  post-nupt 
ment.    After  the  decree,  the  fund  fell  into  possession,  and  th( 
wife  took  steps  to  realize  the  fund,  but  before  it  was  rcco 
died  :-^ 

JSeHdj  that  the  same  consequences  as  to  property  must' )  i 
declaration  of  dissolution  by  the  Divorce  Court,  as  if  the 
contract  had  been  annihilated  and  the  marriage  tie  brokei 
date ;  that  those  rights  of  the  divorced  husband  which  depci ! 
the  contract,  ceased  at  the  same  date ;  and  that  the  execut  i 
divorced  wife  were  entitled  to  the  fund. 
Wilkinson  V.  Gibson 

REVIEW,  BILL  OF— Wilful  default        

See  Suit  chabgino  Wilful  Default. 

REYIYOB  in  ahaUd  Suit^Praciiee^Notice  to  Flaintiff-^Mot  ; 
charffe-^Tiile  of  Notice  of  Motion^']    An  order  of  revivor^  ol 
Defendant  to  prosecute  a  suit  which  has  become  abated  by 
of  another  Defendant  after  decree,  is  irregular  when  obtaine 
notice  to  the  Plaintifif,  though  the  Plaintiff  is  a  trustee  who  h 
stantial  interest  in  the  suit. 

A  notice  of  motion  to  discharge  an  order  so  obtained  is  pr 
tituled  in  the  matter  of  the  abated  suit. 

Stbatfobd  V,  Bakeb         

REYOCATION  as  to  share  of  residue  

See  Bequest  or  Residux. 

RULE  m  WILD'S  CASE— Gift  to  A.  and  B.  and  their  childrei 
See  Wild's  Case,  Rule  nr. 

SALARY  of  Manager — Compenaaiion  in  Winding-ujp.]    Princ 

which  the  amount  for  salary  and  compensation  payable  to  tb 

of  a  company  in  respect  of  his  engagement,  which  has  beer 

terminated'  by  the  winding  up  of  die  company,  will  be  calcu 

In  re  Enqlisb  Joint  Stock  Bank.    Yelland's  Case 


>,  Fixed,  to  solicitor,  lawful ..         •»         • 
iSSee  Fixed  Ybablt  SaIaAbt  to  Solioxtob. 

S  S2 
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SALE  AT  REQUEST  OP  MORTGAGEE— Application  of  deposit         ..      15$ 
See  Deposit  ok  Ordeb  fob  Sale. 

SANCTION  OP  COURT  to  suit  by  official  liquidator       123 

See  Official  Liquidator. 

SCALE  OF  COSTS^Consolidated  Order  xxxrm.  rule  2—BeffuUUion  as 
to  Solicitors^  Fees  and  Charges,']  The  costs  of  a  suit  for  the  piiqx^se 
of  establishing  a  right  to  property  against  an  alleged  agent^  who  has 
denied  the  agency,  and  claimed  the  property  as  hiB  own,  do  not  come 
within  the  lower  scale ;  although  the  property  in  question  ia  nnder 
the  amount  or  value  of  £1000. 

Principles  on  which  the  Regulations  «b  to  Solicitors*  Fees  and 
Charges  are  to  be  construed,  discussed. 

Earl  of  Stamford  v.  Dawbovt ..         ••      352 

SCOTCH  ESTATE 407 

See  Scotch  Settlbubnt. 

SCOTCH  SETTLEMENT— TriYZ—;Sco«cA  ffeHtable  Bond-^Loche  Kinifs 
Act  (17  &  18  Vict.  c.  m)^Directum  for  Payment  of  DeUs^Ex- 
oneration  of  Mortgaged  Estate — Electionr^Maintenance,  additional  or 
substitutional^  A  domiciled  Englishman  executed  a  trust  disposi- 
tion and  settlement,  in  the  Scotch  form,  of  an  estate  in  Scotland,  He 
then  made  an  English  will,  declaring  that  it  should  not  afifect  the 
previous  settlement  of  his  Scotch  estate,  and  cliarged  his  residuary 
real  and  personal  estate  with  pajrment  of  his  debts.  He  subsequently 
charged  tuc  Scotch  estate  with  £1^000,  by  means  of  a  Scotch,  herit- 
able bond : — 

Held,  that  the  residuary  estate  was  liable  to  payment  of  the  £14,000 
in  exoneration  of  the  Scotch  estate. 

After  the  date  of  his  will  the  testator  purchased  other  fi'echold  pro-  - 
perty  in  Scotland^  which  passed  by  intestacy  to  his  heir  :— 

Iffdd,  that  the  heir  was  not  bound  to  elect,  but  had  the  same  riji^t 
to  that  proi^crty  which  he  would  have  had  if  there  had  been  no  wilL 

The  before-mentioned  trust  disposition  and  settlement  provided  a 
fund  for  the  maintenance,  education,  and  advancement  of  the  settlor^s 
children ;  and  his  will  gave  ix)wcr  to  the  trustees  to  make  advances  to 
the  children  during  minority  for  maintenance  and  education  z — 

Hdd^  that  the  provisions  in  the  will  were  to  be  considered  as  addi^ 
tional  to^  and  not  substitutional  for,  the  provisions  for  the  like  purpose 
in  the  settlement. 

Maxwell  v.  Hy^lop         ••         ••  '  407 

SECURITIES  FOR  BILL  OF  EXCHANGE— /fj«)?v»icy  o/*  ^cc«ptor  and  . 
Drawep-^^Awropriation^  The  principle  established  in  Ik  parte  . 
Waring  (19  Yes.  345),  that  securities  held  by  a  banker  Against  his  . 
Aoceptances  are  available  to  the  bill  holders,  if  both  acceptor  and 
drawer  are  insolvent,  doea  not  apply  where  the  acceptor  or  drawer  is  a 
joint  ttock  company  which  has  been  ordered  to  be  wound  up»  unless  it  . 
be  shown  that  the  company  is  actually  insolvent. 

SenMe,  the  role  in  Ex  parte  Waring  does  not  apply  whers  the 
aooetotors  are  creditors  of  the  drawers  to  an  amount  exceeding  that  dne 
on  tne  bilk,  at  least  if  the  acceptors  have  a  general  lien  on  securities 
deposited  with  them. 

In  re  Nxw  Zealand  Bankino  Cobporation.    Hiokie  &'  Co.^s 
Cask        22G 

SEPARATE  ACCOUNT,  Stop  order  on  f and  to 462 

See  Stop  Ordeb. 

SET  0¥¥  of  calls  against  ooeta  of  wifiding-«p  petiticmer  refused  .  •»  .    138 

iSiec  Co«r8  OS*  WiNDiVG-€P  Pethtiox. 


mimK. 


SBT  OFF  as  between  debt  and  aliai«  of  residue 

See  BETAiinsB. 

SETTING  UP  m  BUSINESS  of  married  daughter  not  advaiiccn 
See  Advancement. 

SETTLEMENT,  Ademption  by  annuity  under      .. 
See  Ademption.    1. 


',  AfBdavit  of  no,  disf^nsed  with    .. 


See  Affidavit  of  no  Settlemext. 


for  collaterals,  Voluntaiy   . . 


See  CoLLATEBAL  Belatives. 

,  Form  of,  under  direction  to  settle  strictly 

See  Gift  to  Daughtebs. 


See  Jewels. 


of  jewels  for  sole  and  absolute  disposal 


Cancellins  and  rectification  of  voluntary 


'n 

See  VoLuxTABY  Settlement. 

SEVEN  y E ABS,  Presumption  of  death  after 
See  Pbesumption  of  Death. 

SH ABEHOLBEB,  Liability  of  devisees  of 
See  Official  Liquidatob. 

SHABES^-CUSTOM  OF  STOCK  EXCHANGE— 5ii?«  and 
through  Brokers — Privity  of  Contract — Non-execution  hy  Tri 
Ignorance  of  PurcJiaaer  a  Defence^    By  the  practice  of  th : 
Stoch  Exdiangcy  tho  property  in  shares,  when  sold  on  the  1 ! 
is  considered  to  pass  from  one  member  to  the  other,  by  foi : 
contract,  without  the  execution  of  any  transfer,  until  the  sc 
arrive  when  the  broker  of  the  original  vendor  calls  upon  t 
to  whom  he  has  sold  to  name  tho  purchaser,  and  tlie  nan  i 
nished  is  inserted  in  the  transfer  deeds  \  the  first  purchaser  | 
the  original  vendor,  if  the  shares  have  fallen,  the  differenc 
the  original  selling  price  and  the  ultimate  purchaser's  price. 
Plaintiff,  the  registered  owner  of  shares  in  a  company  on  i 
had  been  paid,  sold  them  on  the  London  Stock  Exchange  , 
C,  his  broker,  to  Jtf.,  another  broker.    A  few  days  after\ 
Defendant,  through  his  brokers,  bought  on  the  Exchange 
number  of  shares  in  the  same  company  at  a  lower  price ;  a  c 
been  announced  in  the  meantime,  which  threw  down  th< 
the  shares,  but  of  which  call  the  Defendant  when  he  pure 
not  aware.    On  the  settling-day,  JV.,  on  being  called  up*  i 
Plaintiffs  broker,  gave  tlie  name  of  the  Defendant  as  pnrcha 
name  was  thereupon  inserted  in  the  transfer  deeds  as  tran  I 
they  were  executed  by  the  Plaintiff,  the  consideration  bei  i 
blank.    Afterwards,  the  Plaintiff's  brokers,  on  receiving  tho  ]  i 
price,  filled  in  the  deeds  with  that  amount;  and  having  re  ! 
difference  from  M.^  paid  the  Plaintiff  in  full,  and  band^  t  i 
deeds  and  share  certificates  to  tho  Defendanr-^  who  took  t  \ 
The  Defendant  did  not  execute  the  transfers^  or  get  himself  i 
arid,  upon  the  company  becommg  insolvent  iand  being  w< 
call  having  been  made  by  the  liquidator,  tho  Plaintiff  (wt 
the  directors'  call)  filed  a  bill  to  copojpel  the  Defendant    i 
the  shares:— 

^e2(2  that^  as  the  Defendant  bought  the  shares  without  ki 
*    the  call,  the  payment  or whicht  was  neeessary  to  enable  birr  I 
registered,  and  which  he  could  not  «onsp^  tfae  Ploinliff. :  i 
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riaintiff  (being  the  legal  owner)  oonld  not  eaftjree  ui  eqiiitid>le  Iftk 
Against  tlio  Defendant ;  and  bill  dismissed  mth  ooets. 

Whether,  apart  from  the  special  cirenmdtanceB  <!if  this  case,  there  ii 
a  privity  between  a  vendor  and  the  nltimafe  x^nxchaBer  in  a  tranttc^ 
tion  of  this  nature — quccre, 

Hawkins  v,  Maltbt         ..         ..         ..         ..         ....     572 

SHAKES,  Acceptance  of,  when  complete      ..  9 

See  Acceptance  of  Shabbs. 


■  in  land  society  not  within  Mertxxwin  Act  ••         ..  272 

See  Shabes  in  Land  SociETiEa. 

SHARES  IN  LAND  SOCIETIES  nof  wiihin  Mortmain  Aot-^Wm-- 
Charity-^Mortmain^d  Geo.  2,  c  36.]  Sharee  in  the  BrHi$h  Land 
Company^  the  business  of  which  was  purohasing  and  impiOTtng  lands, 
and  selling  or  letting  the  same,  and  in  the  National  Freehold  Land 
Society,  established  for  "  raising  by  subscription  a  fund  out  of  which 
any  member  should  receive  the  amount  of  his  share  for  the  erection  or 
purchase  of  a  dwelling-house,  or  other  real  or  leasehold  estate,^  held 
not  to  be  an  interest  in  land  within  the  statute  9  6reo.  2,  c  36. 

Entwibtlb  v.  Dayib  •. ..     272 

SHIP  CHARTERED  BY  PURCHASER— -Stoppage  in  Transitu,'}  4, 
a  merchant  in  Sweden,  contracted  to  sell  timber  to  B.,  a  firm  iki 
Ijondon,  it  being  provided  by  the  contract,  in  the  first  ipgtenfle,  that 
the  price  of  the  timber  to  be  shipped  to  Lmuion  was  **  free  on  board," 
payable  by  buyer's  acceptance  of  seller's  drafts  at  six  months  from 
date  of  bills  of  lading,  the  vendor  to  provide  ships  for  conyeyanoe  of 
the  timber  to  London, 

By  subsequent  agreement,  a  ship  was  chartered  for  the  ptir^e  by 
B,,  on  which  the  timber  was  shipped  by  A,,  who  caused  the  bill  of 
lading  to  be  drawn  in  his  name  as  shipper  of  the  timber,  which  wis 
made  deliverable  "  unto  ozder  or  assigns."  ^J^e  bill  of  lading,  in  this 
form,  was  indorsed  in  blank  by  A.,  and  sent  to  B.  in  return  for  his 
acoeptance  of  a  bill  of  exchange  drawn  upon  him  by  A,  for  tbe  pnoe 
of  the  timber. 

The  ship  was  forced  to  put  into  Copenhagen  in  disfcrees,  and  white 
there  B.  stopped  payment  and  A,  gave  notice  of  stoppage  m  tran- 
situ:— 

Bidd,  that  the  effect  of  the  delivery  of  the  timber  on  boaid  the 
chartered  ship,  coupled  with  the  form  of  the  bills  of  Lading  adopted  I^ 
A.  for  his  security,  in  which  the  timber  was  made  deliverable ''  unto 
order  or  assigns,"  was  to  interpose  the  master  as  a  earner  between  A. 
and  B.,  so  as  to  preserve  the  right  of  stoppage  in  traneitu  until  the 
ship,  the  instrument  of  transit,  kid  reached  London, 

Bebkdtson  v.  Strang       „    .      ..      481 

SHIP,  MORTGAGE  OF— Creditors'  suit  in  Louisiana     ..  ..         ..       62 

See  FoBBiaN  Court. 

SOLICITOR— Champerty      ., 432 

See  Champerty. 


— ^,  Fixed  yearly  salary  to,  lawful  ..         .•         ,.  .       .*         -..       90 
See  Fixed  Yeari.t  Salary  to  Solicitor* 


Taxation  of  ImU  to  trustee         ..         ..         4.  ..-464 

See  Third  Party  CLAtmE; ' 

SOLICITORS' COSTS— Scale  of  ooete        ..         .:      ...         ..         ..      352 

See  ScALB  OF  Costs. 
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SPECIAL  ACT — Windin^'^  </  Company  iwoi'paraUd  hy 
Equitable  Clau8e^2^  A,  26  Vict.  «.  89,  s.  199.]  Windi! 
made  in  the  caia  of  a  caoal  ooopaoy  inoorpor&ted  by  sp 
Pariiftmeat,  on  the  ground  of  ita  being  ju&t  and  equitabl 
199th  section  of  the  Act  of  1862,  the  canaL  being  worked  i 
In  re  Wey  and  Abjts  JuvcnoH  Oanax*  Ookp^ny 

SPECIAL  ENJOYMENT  of  light  ..         

See  LiQUT  fob  Special  Purpose.  ' 

SPECIE,  Enjoyment  in  

See  Adjustment  op  Aocnmjkts. 

SPECIFIC  OR  RESIDUARY  legacy 

Qbc  LsOAOYy  BxsnxTAUY  0&  Sp£CIP1C«- 

SPECIFIC  PERFORMANCE— Purchase  at  valoaliflii     .. 
See  Optiok  of  Pubguasb* 

'  as  to  shares 

See  Shabes — CusTOir  of  Stock  ExcffAKoe. 

8TAT0TB  OF  DISTRIBUTIONS,  Advances  within      .. 
See  ApvANCss. 

STATUTE  OF  LIMITATIONS,  Payment  of  debt  barwd  by 
See  Debt  babbed  bt  Statute. 

STATUTES: 

xo  iSiiis.  c«d         ..  .•  ..     '••  •»  *• 

See  CoLLATEBAii  Relatives. 

22  &  23  Car.  2,  c.  10,  s.  5  

See  Advances. 

1)  &  10  Wm.  3,  c.  15 
See  Abbitbation. 


• « 


^  Geo.  2,  c.  36 • 

See  CoN  VEBSiOK ;  Shabes  in  Lakp  Sooietibs. 


-,  s.  3 


i»« 


See  MiKiKG  Royalty. 

38  Geo.  3,  c.  60, 8.  78 

See  Land  Tax. 

39  &  40  Geo.  3,  c  98 

See  Accumulations. 

41  Geo.  3,  c.  109  

^fi  lucLosuBE  Act. 

6  Geo*  4,  e*  94 

See  Factobs*  Acts. 

I  ueo.  7,  c.  4o      •*  ••  ..  *.  •• 

See  Official  Liquidatob. 

8  &  4  Wm.  4,  c.  42,  s.  28 

See  I29TEBE8T  OX  CaLL  in  WiNDlKG-UP.    1,  2. 

■  ,  0.-  lOo,  8. 9       '••  ••  •• 

See  "  Descent." 

5  &  6yict.  c  89.. 

See  Factobs*  Acts. 

6  &  7  Vict,  c  73 . .         ••         ••       •*»..         •« 

See  Fixed  Yeably  Salaby  to  SouctTOR. 


-,8.38 


See  Thibd  Pabty  Clause. 
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STATUTES— (omfenttwiX   ' 

7  &  8  Vict.  0. 110, 8.  58 

See  Unbeoisteeed  Compaky. 

8  Vict.  c.  18,  8. 119         

See  Appobtiokmbnt  of  Best, 

15  &  16  Vict.  c.  86,  8.  48 

See  Deposit  on  Obdeb  fob  Sale.  ' 


17  &  18  Vict.  c.  36 
See  Deuextdbeb. 


-,  c.  113 


See  Scotch  Settlehkxt. 


.,  c.  125 


<• 


.«• 


See  Abbitbatiok. 

21. &  22  Vict.  c.  27 

See  Election  between  Strrr  and  Action. 

23.*  24  Vict.  c.  127       

See  Fixed  Yeably  Salaby  to  Soucitob, 

24.4?  25  Vict.  c.  134,  B.  192 

See  Omubion  of  Debt. 

25  &  26  Vict.  c.  89         

See  DEBENTtTBES. 

.  See  JTobfxited  Shabes. 


See  M18BEPBB8ENTAT10N  2K  Fbospectcb. 


See  Official  Liquidatob. 


•m^m 


See  QuoBUH  of  Di^^ctob^, 
.,  8.  23 


See  SuBSCBIBEB  of  MEtfOBANDUtf . 


•  tf 


-,8.35 


See>  Bectifioatiov  of  Bboibteb. 


^  s.  38 

See  Mabshalleng. 


-,  88.  85,  87, 168 


•  ♦ 


•^ 


See  Execution  afteb  Petition  to  wind  op;  ExEcunoor  j9sqe» 
bxfobe  Winding-up. 


695 
112 
156 
601 
407 
77 
3 
90 
566 
601 
135 
588 
123 
233 
238 
189 
458 
681,689 


>  8. 102 — Call  to  adjust  riglits  of  membem 


See  Pebm AKB29T  Building  Society. 


-,  8.  115 


See  Examination. 


-,  88, 140«  150 


•• 


t^-MM* 


^e  Bemoyal  of  Liquidatob^. 
,  8: 162 


Mi*««M^M*. 


£!m  Delinquent  DiBisct«oik. 
-,  8. 199 


See  Specul  Act. 

28&29  Vict.  p.  99,8.1  .. 

See  Tbubts,  Cokstbuctite. 


•• 


..  453 

..  692 

..  244 

V  197 

...  158 


..-.'i 
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STEWARD'S  FEES  not  payable  for  production  in  salt X 

See  Ck)UBT  JBollb. 

STOCK  EXCHANGE,  Custom  of,  as  to  shares 572; 

See  Shabbb — Custom  of  Stock  Exchange. 

STOP  ORDER— Priarity^Fund  in  Caurt-^Morigaffe.^^'*  A  person  l)eing 
entitled  to  an  undivided  share  of  a  fund  in  Court,  mortgaged  it  to  A,^ 
who  obtained  a  stop  order  on  the  fund.  An  order  was  subsequently 
made  for  the  distribution  of  the  fund,  and  the  share  of  the  mortgagor 
was  carried  overlo  the  account  of  him  and  his  incumbrancers.  A,  a 
mortgagee  subsequent  in  time  to  ^.,  then  obtained  a  stop  order  on 
the  fund  so  carri^  over  to  a  separate  account : — 
Held,  that  B,  did  not  thereby  gain  x^nority  over  A, 
Lister  v.  TiDD       ..         ..         ..         .»      462f 

STOPPAGE  IN  TRANSITU— Ship  chartered  by  purchaser      . .         . .       481 
See  Ship  chabtebed  by  Pxtbchabeb. 

SUBMISSION— AVhen  a  bar  to  suit  .,         ,.         7? 

See  Abbitbation,  ... 

SUBSCRIBER  OF  MEMORANDUM,  LiahilUy  qf^AlUtment  of  paid-up 
Shares — Companies  Act,  1862,  s.  23 J  The  subscribers  of  the  me- 
morandum of  association  of  a  company  under  the  Oompanies  Act,  1862, 
are,  by  the  23rd  section  of  the  Act»  bound  to  take  as  many  shares  as 
they  have  subscribed  for,  whether  or  not  the  shares  axe  actuallyallotted 
to  them,  and  this  obligation  is  not  satisfied  by  the  allotment  at  a  sub- 
sequent period  of  nominally  fully  paid-up  shares. 

Therefore,  where  M.  subscribed  the  memorandum  of  a  company  for 
five  shares,  and  eight  months  afterwards  five  fttlly  paid-up  shares,  Mrhich 
the  company  had  agreed  to  allot  to  C7.  as  part  of  the  purchase-money 
for  property  sold  to  them  l^  C^f  wen  h^  OJs  direction,  allotted  to  M.^ 
and  the  company  was  wound  up : — 

Held,  that  if.  was  a  contributory  in  respect  of  five  sl^res.upon 
which  nothing  had  been  paid* 

In  re  South  Blackpool  Hotel  Gohpakt*    Mxaom's  Cask    ..       238 

SUBSTITUTION  OF  LEGACY  for  residuary  share         . .  . .       200 

See  Bsqubst  of  RismuB. 

SUBSTITUTIONAL  OR  ADDITIONAL  ptt)v!sioite       ..         ..  '      ..      407 
See  Scotch  Sxttlbhekt. 

SUCCESSIVE  REDEMPTIONS,  when  allowiid— Fcreclostifro  decree      ..       537 
See  CoNsouoATiOK  of  Mobtoapes. 

SUIT,  Election  between  action  and  ..         ..         ..  ..  ..  ..  3 

See  Election  between  Suit  and  Action. 

——«»  Form  0^  by  unregistered  Gompany..         ..         ..         .«         ..       695 

See  Unbbgistebed  Compant. 

SUrr  CHABaiNa  wilful  default  aftetDecreein/ormw  <Si**<— 
Supplemental  Bill  in  nature  of  Bill  of  Beview*-^FracticeL]  Where  a 
bill  was  filed  b^  a  legatee  against  executors,  seeking  to  chaise  them 
with  a  sum  which  they  might  have  received  but  fur  their  wilful  default, 
and  an  administration  decree  had  already  been  made  in  a  suit  by  the 
executors,  to  which  the  present  Plaintiff  was  a  party,  under  which  the 
usual  accounts  and  inquiries  were  directed : 

Held^  that  it  was  a  supplemental  bill,  in  the  nature  of  a  bill  -of 
review,  which  could  not  be  filed  witboul  the  leave  of  the  Gcxak 

A  Defendant  to  an  administration  suit  instituted  by  executors  can 
allege  by  his  answer,  and  prove  by  evidence,  a  case  of  wilful  default 
against  the  executors,  when  the  necessary  inquiries  and  directions  will 
be  added  to  the  decree^  without  a  cross  bill  being  filed.   ' 

Habyet  v.  Bbadlet  ..         «;         ;.     '    ..         ..^       ..        13 


80PEIITISION,  Kc.nioval  ol"  li<inidBlo»  in  winding-up  nnder      ., 

See  Ukmotal  or  Liquidatoqs. 
S0PPLRMENTAL  BILL  in  nnturo  of  bill  of  revievf— Wilful  deCmlt 

.Sre  Suit  cn*n<iis(i  Wilfpl  Ukfault. 
aOBETY.  Iteleasyof 

F  SUBCTV. 


TAXATION-Smle  of  c^jhM  

Sea  Scale  oi'  Cosrrs. 
• — — of  bill  to  tniatep 

.See  Thiud  I'abtk  Clausk. 
TENANT    FOR    I.lt'K    AND    KEMAINDEIIMAN,  Adjnalnieut   of 
uccouTits  betn'oen 

Hi-e  Adjustmest  or  Aocounts. 
— — ■ rrocccds  of  com- 

.See  CoMraoMisE. 

. Dividends 

Set  DiviDEKDti,  wnETBEB  Ikoomk  or  Coupcs. 

TENANTS  IN  COMMON,  or  joint  Icnanla  

.See  JJmOKVTRATiVE  liaACV. 
THELLUSSON  ACT— Acciimuktiowi  ly  opemtion  ot  law 

See  AccuauuvTioSB, 
THIIID  PATITY  ClAU^I^r-SolicUw  and  Ctkiil—Trtalte  a<,d  Vtstui 
^iie  ■IVtitC—CoeU—Tiutallim—6  Jc  7  Vicf.  e.  73,  ».  D?.]  The  rule 
that  Uio  taxation  of  n  bill  tinder  tlie  tbird  i^art;  dauao  (6  £  7  VicU 
c.  73,  B.  38)  is  88  l>ct\voen  solicitor  and  clitnit,  is  enibjcct  to  tliia  limi- 
tation, that  a.  solicitor  cannot  charge  a^inat  a  trust  estate  anythlD" 
Iiot  necessary  lor  tlis  administration  tiiervof,  thong;!)  expressly  dirwttd 
by  tlic  trustee ;  bnt  must  look  for  pajment  of  such  cliarges  to  the 
trustee  [^rsonally. 

In  re  Bbown',  a  Solicitou.. 
TIME  OF  VESTING— Gift  to  Otaaaalhei/aU^iu  Iwaitymr—Pei-iod  qf 
Vesting,']     Bequest  of  n  eum  of  slixk  to  be  divided,  after  tbo  death  of 
nn  annuitant,  between  all  tlie  children  of  -I.  II.  as  thc.V  should  nttajii 
hid  or  her  age  of  twcritT-one  years : — 

Ilelil,  that  the  fiLwi  was  lo  ko  to  such  of  tiie  rlitHren  of  A,  B.  as 
were  living  when  the  first  attaiued  twentj-one,  and  who  liwl  attained, 
«r  who  should  attain,  twenty-one. 

Liocicis  I'.  L.MUi       ..         ..         ..         ..  ..  ,. 

TRANSFEREE  put  on  rcgistcrafter  windiDg-^ 

tice  Rbctipicatidr  of-  ItsaiBFEK. 
TRESPASS  hy  Stranger— IrrtparaHe  Injury—Injimelion.']  A  bill  was 
tiled  to  rtntroiii  a  railway  company  from  placing  an  ohsirucliou,  partly 
on  a  public  faotway  and  partly  on  land  belonging  to  thi;  Plaintiffs,  a 
rival  railway  company,  bo  as  to  blocX  up  the  access  to  a  slatlon  of  the 
PlftintifTa,  and  alleged  that  Ibo  injury  to  the  traffic  by  allo^ving  the 
obstruction  to  rcmaiD  would  be  IrreparaMe,  and  that  the  act  was  done 
without  any  colour  of  title  by  the  Defendants  : — 

Ildii,  that  this  was  one  of  the  cxceptioosl  cases  in  which  this 
Court  would  interfere  to  restrain  a  trespass  by  a  stranger,  and  de- 
murrer overruled, 

LosDOH  Asn  NonTn-WjaTEBM  IUilwat  Cdmpaw  v.  Lasca- 
sBiSE  ASD  YosKBHiRB  IIailwax  Coupakv      .. 


i:i»j:>* 


TRUST— Legacy  to  charity  wUdk  hu  oeaaed 
See  Chabity  which  has  cea8B0« 


-,  Precatory — ^What  words  creato 
See  Pbbcatobt  Tbust. 


f  Declaration  of 

See  YoLUirrABT  Settlekxnt. 

TRUSTEE,  Form  of  notice  to 

See  Notice  to  Tbusteb. 


-,  Taxation  of  bill  to 


See  Thibd  Pabty  Clause. 

TRUSTS,  CONSTRUCTlY&-(7ottn/j;  CouH  EquUaUs  Ji\ 
&  29  Vidt*  c.  99, «.  1.]    (Constructive  trusts  are  within  I 
of  Coanty  Ck)arts  under  28  &  29  Vict,  c  98,  s.  1. 
GiiATTOsr  V.  Rbnton  

UNITED  STATES,  Plea  of  penalty  under  law  of 
Set  Penaltt  ukdeb  Fobeion  Law. 

UNREASONABLENESS  in  compodtioQ  deed  means  ineqii 
See  Omission  of  Debt. 

UNREGISTERED  COMPANY,  LegcHi^  of -^  Joint  Stv 
Acts — BigJU  to  su^.J  A  trade  partnership  of  more  tl 
persons,  formed  before  the  passing  of  the  7  &  8  VicU 
mally  registered  under  the  58th  section  of  that  Act,  bi 
registered,  is  not  illegal,  and  a  suit  in  equity  may  b 
some  of  the  partners  on  behalf  of  themselves  and  all  tli 
\Youeb8let  v.  Mebbitt    ..         

r 

VALUATION,  Purchase  at  ..         .,.         

See  Optiok  of  Pubchase. 

VARIANCE  between  prospectus  and  articles — Laches 

See  MlSBEFBESBNTATION  IN  PBOSFflCfFCfS. 

VENDOR  AND  PURCHASER  as  to  shares 

See  Shabes — Custom  of  Stock  Exchakoe. 

VERTICAL  SUPPORT,  Right  to 

See  Inglosubs  Act. 

YESTINO,  TIME  OF— Gift  to  class  as  they  attain  twent 
See  Tims  of  Yestinq. 

VOLUNTARY  SETTLEMENT,  EecUftcaiion  of—Inco 
CanceUation  of  Deed^Brfundihg.^  Where  a  sum 
without  valuable  consideration,  plsoed  in  the  hands  of 
held  upon  certain  trusts  then  declared ;  and  it  was  • 
transaction  should  be  ratified  and  completed  by  the 
deed,  and  a  deed  was  afterwards  prepared  and  execi 
wholly  inconsistent  with  the  trusts  declared  by  pa 
ordered  such  deed  to  be  delivered  up  and  cancelled, 
repaid  to  the  settlor,  who  had  executed  the  deed  in 
legal  effect. 

Tbe  circumstances  imder  which  a  voluntary  sett 
rectified,  considered. 
LisTEB  V.  Hodgson 


Collaterals 


See  CoLLATEBAir  Relatives. 
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VOLUNTARY-  WINDING-UP— Tmnsferee  put  on  register  after  winfl- 

ing-up       ..         ••  ..  ..  .,         .«         ••         ..         ..       189> 

•    >  ISee  Bectitication  of  Register. 


under  supervision'^-Bemoyal  of  liquida- 


tors •  •  ••  ••  ••  ••  ••  mt  •■  ••  XiuM 

See  Rehoyal  of  Liquioatobs. 
WAIVER  by  taking  dividend  588 

See  MlBREPRESEKTATION  IN  PROSPECTUS. 

WILD'S  CASE,  RULE  m—Oi/t  to  A.  and  B.  and  their  CkOdren^ 
House  and  Furniture.']  Devise  of  bouse  to  my  nieces  Louisa  and 
Emily ^  and  to  tbeir  cbildren,  and  if  tbey  bave  not  any,  to  their 
brother  William  and  his  children;  'Uhe  furniture  to  go  with  the 
house."  Neither  of  the  nieces  had  a  child  at  tlie  date  of  the  will,  but 
both  had  children  bom  afterwards : — 

Held,  that  the  rule  in  WilcTs  Case  (6  Rep.  16  b.)  was  not  inflexible, 
and  that  the  gift  of  the  furniture  was  a  sufficient  reason  for  not  vest- 
ing estates  tail  in  the  nieces ;  and,  therefore,  that  the  nieces  took  the 
house  and  furniture  for  their  lives,  with  immediate  remainders  to  the 
children  of  each  coming  into  esse  during  the  lives  of  the  nieces. 

•  Grieve  V.  Grieve  ..         ..         ..  ..       180 

WILFUL  DEFAULT,  Practice  as  to         18 

See  Suit  charoino  Wiltui.  DbfauIiT. 

WILL — ^Accumulations  by  operation  of  law  ..  467 

See  Accxtmulations. 

»  Ademption  by  settlement  of  annuity  . .         . .  . .       604 

See  Ademption.    1. 

-  Ademption  notwithstanding  promise  of  further  gift  ..  ..       517 
See  Adeuptiok.    2.                                             * 

Advancement  ••         ..         ..  ...         ..         ..  •.        661 

See  Advancembkt. 

Annuity  payable  out  otincome         ..  ..  ..         ..  ..        68 

See  Annuity  payable  out  4>t  Ikcohe. 

-  Revocation  as  to  share  of  residue         ..  ..         ••         ..  ..     200 
See  Bequest  of  Residue. 

Charge  of  money  due  on  bond  ..         ..      467 

See  Charge. 

-  Le^usy  to  charity  which  has  ceased  •         ..521 

^ '  See  Charity  which  has  ceased. 

-  Extent  of  cy-/>r^s  doctrine      ..  ..         ..  ..  ..  ..       443 

See  Cy-PrAs  Doctrine. 


—  Death  without  leaving  a  child  .,  ..         ..         .,  ..       265 

See  Death  "  without  leaving." 

—  Demonstrative  legacy  ..  ..  ..  .,  .*  ..       140 

See  Demonstrative  Legacy. 

—  Leasehold  interest  passing  by  devise  of  freeholds    ..  ...        ..       278 

See  Devise  of  Freehold  Property. 

—  Dividends,  whether  income  or  corpus  .,         ..  ..         ..       253 

See  Dividends  whether  Income  or  Corpus 


—  Forfeiture  by  marriage:— Acceleration  of  remaindc»rs        '   ..         ..      209 

See  Forfeiture  by  Marriage.    •  • 

—  ^*  Heirs  and  assigns**' read  "next  of  kin'*     ..         ..         ..         :;  ~  171 

^ee  Heirs  AND  Assigns.  " 


I)a)EXr 


WILL — Residuary  or  specific  legacy 

See  Legacy,  Hesiduaby  ob  Specipio. 

-^^-  Life  estate  by  implication 

See  Life  Estate  by  Imfltcatiok. 

■  '      Next  personal  representative    •• 

See  Next  Pebsonal  Repbesentative. 

—  Precatory  trust,  What  words  create    .. 
See  Pbecatoby  Tbitst. 

Referential  bequest      ..         ..       '  .. 

See  Refebential  Bequest. 


-  Failure  of  proviso  for  deduction  from  residuary  sliarc 
See  Rbsidub. 


—  Shares  in  land  societies 

See  Shabes  in  Land  Societocs. 

-  Gift  to  class  as  they  attain  twenty-one 

See  TiUE  of  VESTisra. 


Gift  to  A,  and  B,,  and  their  children  •• 
See  Wild's  Case,  Rule  tat. 

Younger  son  becoming  eldest  ..  ., 

See  YouNGEB  Son  becohiko  Eldest. 


WINDING  UP — Acceptance  of  shares^  when  complcto 
See  Acceptance  of  Shabes. 


Calls  not  set  off  against  costs  of  pctitionc 


See  Costs  of  Winding-up  Petition. 


Debentures  imder  Companies  Jd,  18G2 


See  Debentuees. 


Delinquent  director 

See  Delinquent  Dibectob. 


-,  Examination  of  witness  in 


See  EXAHINATION. 


-,  Execution  after  petition  for 


See  Execution  aftee  Petition  to  wind  up. 


Execution  issued  before  petition 


See  Execution  issued  befobb  Winding-up. 


Past  holder  of  forfeited  shares 


See  FoBFEiTED  Shabes. 
— —  Interest  on  call 


See  Intebest  on  Call.    1,  2. 


Liability  of  past  members .. 


See  Mabshalldcg. 


Suit  by  ofi&cial  liquidator 


See  Official  Liquidatob. 


of  building  society — Call  to  adjust  rig}u 


See  Fbbicane^t  Buildino  Society. 
Forfeited  shares     b. 


See  QuoBUH  of  Dibectobs. 

' •         •»         ••         •% 

Transferee  put  on  register  after  windin. 


See  Rectification  of  Register. 


rr 
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WINDING  UP  under  supemnon — ^Removal  of  liqtiidatore        ..         ••       692 
See  Remoyal  of  Liquii>atobs. 

,  Compensation  for  salary  in  ..         •.         ..  .,       350 

See  Salabt. 

of  company  not  proof  of  insolvency  within  rak  in  Ex 


parte  Waring  (19  Ves.  345) 226 

See  Secubities  fob  Bill  of  Exchange. 


of  company  incorporated  by  Special  Act — Just  and  equit- 


able clause— 25  &  26  Vict,  c  89,  s.  199  197 

See  Speclal  Act. 

Paid-up  shares  allotted  to  subscriber  of  memorandum  ..       238 


See  SxTBSCBiBEB  OF  Mexobanbux. 

WITNESS,  Examination  of,  in  winding-up 453 

See  Examination. 

WORDS  "Advancement ••        661 

See  Advancement. 

—  "Amalgamation"  ..         ..         ..         ..  ..         ..         ..       341 

See  Amalgamation. 

"  After  payment  thereof  and  subject  thereto  "     ..  ..         ..         58 

See  Annvitt,  payable  out  of  Income. 

. "  Mines  and  minerals "       .,         ..         ,.         ..         ..         ..         19 

See  Canal. 

—Death  "without  leaving* 265 

^e  Death  "without  lbavino*** 

•■'^■^— ■— ~"^    Uesoc&v     ••         ••         ••         ••         «•         >•  ••         ••       ZxD 

See  "  Descent." 

"Freehold" 278 

See  Devise  of  Fbeehold  Pbopebtt. 


r "To  be  settled  upon  them  strictly"  122 

See  Gift  to  Daugbtxbs. 

"  Heirs  and  assigns"  171 

See  Heibs  and  Assigns. 

"  Sole  and  absolute  disposal "  ..  ..         .,         ..       116 

See  Jewels. 

"  Next  personal  representative "    ..         ..         ..         ..  ..       359 

See  Next  Pebsonal  Repbesentatiye. 

"  As  they  shall  attain  twenty-one "  ..         ..         ..         ..       372 

See  Time  of  Vesting. 

YOUNGER  SON  BECOMING  ELDEST— Gi^<  iociUVie  ChOdreii  <f  A.^ 
except  F^  the  Eldest  Son."]  Testator  bequeathed  £20,000  to  his  son 
A.  for  life,  with  remainder,  'Mn  case  F,,  the  eldest  son  of  ^.,  shall 
be  living,"  to  F.  for  life,  with  remainder  to  his  children,  and  in 
de&ult  of  children  to  the  other  sons  of  A,  successively,  in  strict  settle- 
ment. He  also  bequeathed  a  share  of  the  residue  to  A,  for  life,  with 
remainder  to  **  all  the  children  of  A^  except  jP."  F,  died  in  the  life- 
time  of  A,^  unmarried,  when  B,  became  the  eldest  son  of  A^  and 
entitled  on  A,^8  death  to  a  life  interest  in  the  l^acy  of  £20,000  :-^ 

ffddt  that,  notwithstanding  B,  having  become  the  eldest  son,  he  was 
entitled  to  a  ^re  in  the  residue,  and  that  the  representativea  of  jP. 
were  excluded. 

Wood  v.  Wood       #•»•••••        ••         ••        ••        48 

lOUNQER  SONS— Period  of  ascertaining  class 28(r 

See  **  Eldest  Son.*' 


LONDON 

yfiUrriD  BT  WILUAM  clow  jib  AHO  60M8,  8TAUFORO  stbikt 

AND  OHABFXa  CQ06S. 


3  bios  ObS  a74  bSl 


1^ 


